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PREFACE. 


The  favorable  reception  accorded  by  the  judges  and  the 
members  of  the  bar  to  the  first  volume  of  this  series  of  reports 
has  assured  the  continuation  and  permanency  of  the  series. 
The  editors  hope  to  be  able  to  report  in  the  future  volumes  all 
the  current  decisions  of  the  lower  courts  of  Illinois  which  are 
within  the  scope  of  the  present  reports  and  of  sufiScient  im- 
portance to  the  bar,  in  the  opinion  of  the  editors,  to  justify 
publication.  It  is  intended  also  to  publish  in  these  volumes 
from  time  to  time  all  unreported  decisions  of  the  courts  of 
Illinois,  irrespective  of  the  date  of  their  rendition,  and  includ- 
ing a  number  of  unreported  decisions  of  the  Supreme  Court. 
With  this  end  in  vi^w  the  publishers  will  be  glad  to  receive 
from  the  judges  and  the  members  of  the  bar  of  Illinois  any  de- 
cisions which  fall  within  the  scope  of  these  reports. 
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CIRCUIT  COURTS  OF  ILLINOIS. 


(County  Court  of  Hancock  County,) 

The  People  of  the  State  of  Illinois  upon  the  Relation  of  En- 
dolph  Anton,  Oonnty  Treasnrer, 

VB. 

The  Atchison,  Topeka  &  Santa  Fe  Bailroad  Company. 

(1906.) 

1.  Franchise — Defined.    A  franchise  is  a  particular  privilege  con- 

ferred by  grant  from  the  sovereign  or  government  and  vested 
in  individuals  or  a  corporation. 

2.  Taxation — Franchises  Conferred  by  Congress.    Franchises  con- 

ferred by  congress,  cannot,  without  its  permission,  be  taxed  by 
the  states. 

3.  Same — Franchises — ^Power  of  Local  Assessors.      Where    one 

part  of  a  bridge  structure  is  devoted  to  railroad  purposes  and 
the  other  part  contains  toll  wagon  ways  which  are  situated 
upon  either  side  of  the  railroad  tracks  and  the  bridge  prop^ 
erty  is  assessed  as  a  whole  by  the  state  board  of  equalization, 
the  local  assessors  have  no  right  to  levy  a  tax  upon  the  right 
to  operate  the  toll  wagon  ways,  as  such  ways  are  equally  a 
part  of  the  franchise,  which  can  only  be  assessed  by  the  state 
board  of  equalization. 

4.  Same — Omitted  Property.     Nor  can  such  toll  wagon  ways  be 

assessed  as  "omitted  property"  inasmuch  as  the  state  board 
of  equalization  extended  its  assessment  upon  the  entire  bridge 
property.  Nor  is  it  material  that  the  property  should  have 
been  separately  assessed. 

5.  Same — Separate  Property  Taxed  Under  General  Description. 

Where  one  general  description  is  used  in  the  taxation  of  prop- 
erty, the  whole  is  comprehended,  even  though  the  object  is 
capable  of  being  separated  into  separate  classes  of  property, 
for  purposes  of  taxation.  If  it  is  not  so  separated,  the  whole 
is  included  under  a  general  description. 
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6.  Same— Definiteness  of  Assessment.    An  assessment  as  definite 

as  the  grant  under  which  the  land  is  held,  is  sufficient. 

7.  Same— Omitted  Pbopebty.    To  permit  the  assessment  of  omitted 

property,  it  must  be  omitted  in  fact,  and  an  assessment,  even 
though  Irregular,  is  sufficient  to  prevent  a  re-assessment  as 
omitted  property. 

Petition  for  judgment  and  sale  for  nonpayment  of  taxes. 

The  facts  are  stated  in  the  opinion.  Heard  before  Judge 
J.  W.  Williams. 

0.  V,  Helfrich,  state's  attorney,  and  D.  E.  Mack,  for  the 
People. 

J.  D.  Miller,  for  defendant. 

Opinion  by  Judge  J.  W.  Williams  : — 

This  is  a  suit  wherein  the  people  seek  judgment  and  order 
of  sale  against  the  property  hereinafter  described,  for  the 
alleged  non-payment  of  taxes  for  the  years  1901,  1902,  1903 
and  1904. 

It  was  attempted  to  be  assessed  by  the  county  board  of  re- 
view, of  Hancock  county,  in  September,  1904,  for  said  years, 
and  a  valuation  of  $50,000  was  placed  upon  the  same,  for 
each  of  said  years,  and  it  was  taxed  for  each  of  said  years 
at  $10,000  (being  one-fifth  of  the  valuation  thereof). 

The  property  was  returned  delinquent  for  alleged  taxes  as 
follows:  For  1901,  $277;  for  1902,  $423;  for  1903,  $454.80; 
and  for  1904,  $526.51. 

Objection  is  made  against  rendition  of  judgment  as  to  any 
of  said  years,  and  upon  the  hearing  the  stipulation  of  the 
parties  was  introduced,  and  there  was  also  oral  and  docu- 
mentary evidence  offered  and  considered  in  evidence. 

It  appears  that  the  bridge  property,  as  a  whole,  was  as- 
sessed by  the  local  assessor  of  Appanoose  township,  where 
the  property  is  situated,  for  the  years  1901,  1902,  1903  and 
1904,  upon  a  valuation  of  $400,000,  and  an  assessed  value  of 
$80,000,  upon  which  taxes  as  to  the  years  1901,  1902  and 
1903  were  extended.  These  taxes  were  not  paid,  and  the 
property  was  returned  delinquent  for  each  of  said  years. 
Objections  were  filed  as  to  each  of  said  years,  against  the 
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rendition  of  judgment,  and  upon  the  hearing  of  the  same, 
the  objections  were  sustained  and  judgment  was  accord- 
ingly refused. 

No  appeal  was  taken  from  such  refusal  of  judgment  for 
the  years  1902  and  1903,  but  as  to  such  judgment  of  1901 
the  people  perfected  an  appeal  to  the  supreme  court.  The 
judgment  of  the  said  county  court  was  afl&rmed  in  said  su- 
preme court;  the  opinion  may  be  found  reported  in  vol.  206, 
at  page  252,  of  the  Illinois  Reports. 

Said  decision  as  it  appears  to  me  has  little  bearing  upon 
the  present  case,  for  the  reason  that  in  such  assessments  by 
the  local  assessor  there  was  an  attempt  to  assess  the  whole 
bridge,  when  it  appears  that  on  June  1,  1900,  the  then  owner 
of  said  bridge  conveyed  said  bridge  with  its  rights  and  fran- 
chises to  said  railroad  company.  Such  conveyance  was  made 
under  the  authority  of  the  act  entitled,  **An  Act  concerning 
the  rights,  powers  and  duties  of  certain  corporations  therein 
mentioned,  authorizing  the  sale  and  transfer  of  any  railroad, 
or  railroad  and  toll  bridge,  and  other  property,  franchises, 
immunities,  rights,  powers  and  privileges  connected  there- 
with, or  in  respect  thereto,  of  any  corporation  of  this  state 
to  a  corporation  of  another  state  and  prescribing  the  rights, 
powers,  duties  and  obligations  of  the  purchasing  company.'' 
Approved  April  21,  1899,  and  in  force  July  1,  1899.  See 
Session  Laws  of  1899,  at  page  116. 

The  legal  effect  of  said  conveyance,  in  connection  with  the 
above  statute,  was  to  make  said  bridge  a  i)art  of  the  railroad 
system  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany, and  to  make  it  taxable  as  railroad  property.  The  act 
expressly  authorized  railroads  to  acquire  title  to  and  operate 
such  bridges  whether  with  or  without  toll  wagonways.  The 
stipulation  in  this  case  shows  that  the  said  bridge  was  so 
operated  as  a  railroad  and  toll  bridge  since  its  acquisition  as 
aforesaid. 

Under  any  view  that  may  be  taken  of  said  act,  at  least  a 
part  of  said  bridge  became  in  effect  railroad  track,  and  only 
liable  to  assessment  by  the  state  board  of  equalization,  and  of 
course  the  action  of  the  local  assessor  could  not  under  any 
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view  be  sustaiaed  in  attempting  to  assess  the  whole  bridge 
structure. 

Since  June,  1900  (the  date  of  its  purchase  by  said  com- 
pany), it  has  been  assessed  by  the  state  board  of  equalization 
for  each  of  the  years  1901,  1902,  1903,  and  1904,  and  the 
taxes  so  assessed  have  been  paid  for  each  of  said  years. 

It  appears  from  the  schedule  submitted  to  said  board,  and 
a  copy  of  which  was  filed  with  the  county  clerk  of  this 
county,  that  for  the  year  1904,  the  description  of  the  bridge 
property  upon  which  taxes  were  assessed  by  the  state  board 
of  equalization,  was  as  follows:  ** Island  No.  15,  from  east 
end  of  bridge  to  west  side  of  Island  No.  15,  or  center  of  pier 
No.  8,  and  from  center  of  pier  No.  8  to  center  of  pier  No.  4^ 
of  Iowa  and  Illinois  state  line.  This  was  formerly  property 
of  Mississippi  River  Railroad  &  Toll  Bridge  Company,  and 
is  now  owned  and  operated  by  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company.'' 

The  description  upon  which  taxes  were  extended  for  the 
years  1901,  1902  and  1903  was  substantially  the  same  as 
that  for  1904  and  need  not  be  here  repeated.  Upon  this  de« 
scription  all  taxes  so  assessed  by  said  state  board  were  paid. 
This  fact  clearly  appears  from  the  stipulation  filed  in  the  case 
as  to  each  of  said  years. 

In  the  decision  of  the  supreme  court  hereinbefore  referred 
to,  there  is  a  reference  to  the  question  of  the  possible  separa- 
tion of  the  bridge  structure  into  two  parts  for  taxing  pur- 
poses; one  being  the  part  devoted  to  the  railroad  business, 
and  the  other  part  being  the  toll  wagonways  upon  either  side 
of  the  railroad  track. 

Said  supreme  court  carefully  refrained  from  deciding  the 
question  of  the  divisibility  of  the  structuife  into  such  two 
parts,  and  it  is  not  decided  whether  such  separation  may  be 
made  for  taxing  purposes. 

The  assessments  for  said  years  1901,  1902,  1903  and  1904 
by  said  board  of  review  were  made  upon  the  theory  that  the 
bridge  property  could  be  so  divided. 

The  description  by  which  the  toll  wagonways  were  assessed 
for  each  of  said  four  years  is  as  follows : 
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Two  toll  wagon  roadways,  one  on  either  side  of  that  part  of 
the  railroad  track  on  the  bridge  of  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company,  described  as  follows:  Com- 
mencing in  the  center  of  the  main  channel  of  the  Mississippi 
river,  which  for  more  accurate  account  is  designated  to  be 
the  center  of  pier  No.  5,  known  in  the  C.  S.  F.  and  C.  survey 
as  station  No.  8,  and  64  6-10  on  the  fifth  pier  of  the  main 
bridge  from  the  Iowa  shore  from  the  bank  of  .said  river, 
counting  the  Iowa  shore  abutment  as  pier  No.  1,  thence  in  a 
southeasterly  direction  1,224  1-10  feet  to  the  center  of  pier 
No.  10,  known  in  the  C.  S.  F.  &  C.  survey  as  station  No.  20, 
and  88  7-10,  said  pier  No.  10  being  the  tenth  pier  from  the 
Iowa  shore ;  situated  on  island  No.  15,  in  sections  3  and  10  in 
Appanoose  township,  being  township  7  north,  range  8  west, 
from  the  4th  principal  meridian,  in  Hancock  county,  Illinois, 
and  also  the  approaches  to  said  roadway  and  abutments  and 
piling  upon  which  said  approaches  rest,  extending  from  the 
Illinois  shore  in  said  section  10  to  said  pier  No.  10  of  said 
railroad  bridge,  said  roadways  consisting  of  floors,  side  walls, 
supports,  braces,  stays,  and  irons  and  timbers  attaching  said 
roadways  to  said  railroad  bridge,  together  with  the  right  to 
have  said  roadways  attached  to  said  railroad  bridge  as  they 
are  now  attached,  and  to  operate  said  toll  roadways  as  they 
are  now  operated;  section  10,  township  7,  range  8. 

The  objections  against  the  rendition  of  judgment  are 
many. 

It  is  only  necessary  to  consider  two  of  them,  in  the  decision 
of  this  case. 

1.  Are  the  assessments  for  said  four  years  an  attempt  to 
assess  a  franchise  or  part  thereof? 

2.  Have  the  taxes  for  any  of  said  years  been  assessed  and 
paid  so  as  to  make  the  assessment  illegal  and  double  taxa- 
tion? 

But  little  authority  has  been  furnished  me  upon  the  first 
question. 

In  the  description  of  the  property,  for  each  of  the  four 
years,  occurs  the  following  language:  ** Together  with  the 
right  to  have  said  roadways  attached  to  said  railroad  bridge, 
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as  they  are  now  attached,  and  to  operate  said  toll  roadways, 
as  they  are  now  operated."  The  contention  is  made  by  the 
objector  that  this  is  an  attempt  to  assess  and  tax  a  franchise 
or  a  part  thereof. 

A  franchise  is  defined  as  a  particular  privilege  conferred 
by  grant  from  a  sovereign  or  government  and  vested  in  indi- 
viduals or  a  corporation.  Chicago  Municipal  Oas  Light  & 
Fuel  Co.  f.  Town  of  Lake,  130  111.  42. 

A  franchise  is  a  special  privilege  emanating  from  the  sov- 
ereign power,  and  owing  its  existence  to  a  grant  or  to  pre- 
scription presupposing  a  grant.  Wilmington  Water  Power 
Co,  V.  Evans,  166  111.  548. 

Corporate  franchises  proceed  from  the  government  or  the 
sovereign  power  and  owe  their  existence  to  a  grant.  Chicago 
City  Railway  Co.  v.  People  ex  rel.  Story,  73  111.  541. 

A  franchise  is  a  royal  privilege  or  branch  of  the  king's 
prerogative,  subsisting  in  the  hands  of  the  subject  and  must 
come  from  the  king's  grant.     Ibid. 

There  was  a  franchise  granted  in  the  case  before  us,  by  the 
state  of  Iowa  to  the  *  *  Port  Madison  and  Illinois  Railway  and 
Bridge  Company,!'  in  February,  1882,  authorizing  and  em- 
powering said  company  to  construct,  maintain  and  use  a  rail- 
road and  wagon  bridge  across  the  Mississippi  river  at  Ft. 
Madison,  Iowa. 

In  November,  1886,  there  was  a  corporation  organized 
known  as  the  Mississippi  River  Railroad  and  Toll  Bridge 
Company,  under  the  provisions  of  the  statutes  of  Illinois, 
having  for  its  object  the  construction,  maintenance  and  opera- 
tion of  a  railroad  and  wagon  bridge  over  the  Mississippi 
river. 

In  December,  1886,  said  Iowa  corporation  assiirned  and 
transferred  all  of  its  rights  to  the  said  Illinois  corporation 
The  bridge  in  question  was  built  by  said  Illinois  corporation 
in  accordance  with  the  laws  of  the  United  States  and  the 
states  of  Illinois  and  Iowa,  and  in  pursuance  of  the  charters 
of  said  two  bridge  companies,  and  is  a  lawful  structure. 

In  1872,  the  senate  and  congress  of  the  United  States 
passed  an  act  to  authorize  the  construction  of  a  bridge  and 
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to  establish  the  same  as  a  xx>st  road  across  the  Mississippi 
river,  at  Ft.  Madison,  Iowa.  This  act  confers  a  franchise 
to  such  persons  as  shall  have  authority  from  the  states  of 
Illinois  and  Iowa,  to  build  a  bridge  over  said  river,  and  is  in 
effect  a  federal  franchise  to  the  parties  now  owning  and  oper- 
ating the  same,  who  have  at  the  same  time  franchises  from 
the  states  of  Illinois  and  Iowa,  for  the  same  purposes. 

All  of  the  above  facts  appear  from  the  stipulation  filed  in 
the  cause  and  are  undisputed. 

In  the  description  of  the  toll  wagon  ways,  as  said  before, 
occurs  language  showing  that  there  is  included  in  addition  to 
the  tangible  property  **the  right  to  have  said  roadways  at- 
tached to  said  railroad  bridge  as  they  are  now  attached,  and 
to  operate  said  toll  roadways  as  they  are  now  operated." 
The  toll  wagon  ways  could  never  have  been  constructed,  main- 
tained or  operated,  save  under  the  franchises  granted. 

Since  said  bridge  was  built,  it  has  been  operated  lawfully, 
under  the  franchises  above  referred  to;  without  such  fran- 
chises it  could  not  have  been  lawfully  operated.  In  my  opin- 
ion such  part  of  the  description  of  the  toll  wagon  ways  as  is 
above  referred  to  cannot  be  disregarded  nor  rejected  as  sur- 
plusage. It  is  a  material  part  of  the  description,  and  in  my 
opinion  is  a  clear  attempt  to  value,  assess  and  tax  the  right  of 
the  company  to  operate  the  roadways.  The  language  used  in 
the  description  forbids  every  other  construction. 

The  local  taxing  authorities  have  no  jurisdiction  over  fran- 
chises. 

Franchises  conferred  by  congress  cannot,  without  its  per- 
mission, be  taxed  by  the  states.  California  v.  Central  Pa- 
cific R.  R,  Co,,  127  U.  S.  1. 

A  Kentucky  corporation,  operating  a  ferry  across  the  Ohio 
river,  is  deprived  of  its  property  without  due  process  of  law 
by  the  action  of  that  state  in  including^  for  purposes  of  taxa- 
tion, in  the  valuation  of  the  franchises  derived  by  the  corpo- 
ration from  Kentucky,  the  value  of  an  Indiana  franchise  for 
a  ferry  from  the  Indiana  to  the  Kentucky  shore,  which  such 
corporation  had  acquired.  Louisville  &  Jeffersonville  Ferry 
Co.  V,  Commonwealth  of  Kentucky,  188  TJ.  S.  385,  399. 
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In  my  opinion,  the  inclusion  of  the  ** right"  to  operate  the 
toll  wagon  ways  is  fatal  and  that  judgment  cannot  be  ren- 
dered for  any  of  the  years  1901,  1902,  1903,  and  1904,  in  this 
suit. 

It  is  not  strictly  necessary  to  pass  upon  any  other  questions 
involved  herein,  but  inasmuch  as  counsel  have,  on  each  side, 
favored  me  with  learned  briefs,  as  well  as  oral  arguments,  I 
deem  it  but  proper  to  also  consider  the  second  point  as  well 
as  the  first. 

The  board  of  review  of  Hancock  county  undertook  to  assess 
said  toll  wagon  ways  of  said  bridge,  for  the  years  1901,  1902 
and  1903,  as  ** omitted  property,"  under  the  provisions  of 
sees.  276  and  277. 

It  clearly  appears  from  the  record  in  this  case,  that  the 
state  board  of  equalization  extended  its  assessment  upon  the 
bridge  as  a  whole,  there  being  no  language  in  the  description 
that  would  justify  the  construction  that  a  part  of  the  bridge 
was  excepted. 

Where  one  general  description  is  used,  the  whole  is  com- 
prehended, even  though  the  object  is  capable  of  being  sepa- 
rated into  separate  classes  of  property,  for  purposes  of  taxa- 
tion. If  it  is  not  so  separated,  the  whole  is  included  under  a 
general  description  such  as  is  here  used. 

If  the  company  had  failed  to  pay  its  taxes  for  eitlier  of  the 
years  1901,  1902,  and  1903,  and  there  had  been  judgment  and 
sale  and  deed  to  the  purchaser,  there  would  be  no  question  but 
that  the  grantee  in  the  tax  deed  would  have  received  title  to 
the  whole  bridge. 

''An  assessment  as  definite  as  the  grant  under  which  the 
land  is  held,  is  sufficient."     1  Cooley  on  Taxation,  p.  747. 

In  1  Cooley  on  Taxation,  p.  742,  it  is  said  that  ''the  pur- 
poses in  describing  the  land  are:  First,  that  the  owner  may 
have  information  of  the  claim  made  upon  him  or  his  prop- 
erty ;  second,  that  the  public  in  case  the  tax  is  not  paid,  may 
be  notified  what  land  is  to  be  offered  for  sale  for  the  non- 
payment; and  third,  that  the  purchaser  may  be  enabled  to 
obtain  a  sufficient  conveyance.  If  the  description  is  sufficient 
for  the  first  purpose  it  will  ordinarily  be  sufficient  for  the 
others  also." 
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In  the  view  I  take  of  the  case,  there  can  be  no  question  but 
that  the  bridge  was  not  omitted  property  so  as  to  permit  its 
assessment  for  the  past  years  1901,  1902  and  1903.  For  each 
of  these  years  it  had  been  assessed  as  one  complete  structure 
by  the  state  board  of  equalization,  and  the  taxes  were  paid, 
and  even  if  the  bridge  ought  to  have  been  divided  for  taxing 
purposes,  for  said  three  years,  it  was  not  so  divided,  and  the 
taxes  (even  if  irregularly  assessed)  having  been  paid  there- 
after, it  cannot  be  assessed  as  **  omitted  property ''  for  said 
years. 

In  The  Wabash  Railroad  Company  v.  The  People,  ex  rel. 
Samuel  M.  Funk,  County  Collector,  196  111.  606,  it  is  held  that 
^'An  assessment  against  a  railroad  company  as  for  'omitted' 
school  taxes  is  not  authorized  by  sections  276  and  277  of  the 
revenue  act,  where  all  school  taxes  levied  upon  the  property 
during  such  years  have  been  paid  to  the  district  for  which  they 
were  levied,  although  the  levy  was  made  for  the  wrong  dis- 
trict, and  where  all  school  taxes  levied  for  the  right  district 
"have  been  extended  against  other  property  than  that  of  the 
railroad  company  and  been  paid."  Section  276  is  as  follows: 
'''If  any  real  or  personal  property  shall  be  omitted  in  the  as- 
sessment of  any  year  or  number  of  years,  or  the  tax  thereon 
for  which  such  property  was  liable,  from  any  cause  has  not 
been  paid,  or  if  any  such  property  by  reason  of  defective  de- 
scription or  assessment  thereof,  shall  fail  to  pay  taxes  for 
any  year  or  years,  in  either  case  the  same,  when  discovered, 
shall  be  listed  and  assessed  by  the  assessor  and  placed  on  the 
assessment  and  tax  books.  The  arrearages  of  tax  which  might 
have  been  assessed,  with  ten  per  cent,  interest  thereon,  from 
the  time  the  same  ought  to  have  been  paid,  shall  be  charged 
against  such  property  by  the  county  clerk.''  The  railroad 
property  of  appellant  located  in  the  east  half  of  said  sections 
25  and  36,  was  not  omitted  in  the  assessment,  as  it  was  as- 
sessed in  each  of  the  years  of  1892  to  1898,  inclusive.  All 
taxes  levied  upon  said  property  during  those  years  were  paid, 
and  there  was  no  defective  description  of  said  property.  The 
section  above  quoted  does  not,  therefore,  authorize  the  assess- 
ment of  said  property  as  omitted  property. 

Section  277  is  as  follows:    ''If  the  tax  or  assessment  on 
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property  liable  to  taxation  is  prevented  from  being  collected 
for  any  year  or  years,  by  reason  of  any  erroneous  proceeding 
or  other  cause,  the  amount  of  such  tax  or  assessment  which 
such  property  should  have  paid  may  be  added' to  the  tax  on 
such  property  for  any  subsequent  year,  in  separate  columns 
designating  the  year  or  years." 

In  Ohio  &  Mississippi  Railway  Co.  v.  People,  123  111.  648, 
the  highway  commissioners  of  a  township  located  in  Wayne 
county,  from  1875  to  1883,  inclusive,  levied  the  necessary  road 
taxes  annually  upon  all  taxable  property  in  their  town,  except 
the  property  of  the  Ohio  &  Mississippi  Railway  Company, 
which  was  overlooked.  In  1886  the  omission  was  discovered, 
and  the  commissioners  then  made  out  lists  for  the  several  dis- 
tricts of  the  property  of  said  railway  company  for  each  year 
from  1875  to  1883,  inclusive,  and  orders  that  the  road  taxes 
for  said  years  be  levied  against  the  property  of  the  company, 
which  were  extended  accordingly.  It  appeared  that  the  rail- 
road was  assessed  for  each  of  said  nine  years  for  state,  county, 
and  township  taxes,  except  district  road  taxes,  and  that  it 
paid  in  each  of  said  years  all  taxes  assessed  against  it.  It 
was  held  that  as  said  railroad  property  was  not  omitted  in 
the  assessment  for  any  year  or  number  of  years,  as  all  taxes 
levied  upon  the  property  had  been  paid  each  year,  as  there 
was  no  defect  in  the  description  of  the  property,  and  as  no 
road  tax  had  been  assessed  or  levied  upon  the  property  during 
the  nine  years,  sections  276  and  277  of  the  revenue  law  did  not 
authorize  the  assessment  of  said  property,  for  the  years  1875 
to  1883,  inclusive,  as  omitted  property,  and  the  tax  was  de- 
feated. That  case  is  conclusive  against  the  right  of  school 
district  No.  2  to  assess  appellant's  property  in  the  east  half 
of  sections  25  and  36  for  the  years  1892  to  1898,  inclusive, 
as  omitted  property. 

In  the  case  of  In  re  Appeal  of  William  Wilmerton,  206  111. 
15,  it  is  held  that  stock  in  a  building  and  loan  association 
cannot  be  assessed  to  the  holder  as  omitted  property,  for  the 
years  during  which,  under  the  statute,  it  was  exempt  from 
taxation,  even  though  the  statute  was  void. 

I  am  aware  the  decisions  in  C,  B.  &  Q.  R.  R,  Co,  v.  People, 
136  111.  660;  C.  &  N,  W.  R.  R,  Co.  v.  People,  195  111.  184; 
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People  v.  State  Board  of  Equalization,  205  111.  296  ;C.&  E.  I. 
B.  E,  Co.  V.  People,  218  111.  463,  are  to  the  effect  that  where  the 
company  voluntarily  return  in  their  schedules  property  as 
railroad  track,  that  is  not  railroad  track,  in  fact,  that  it  is 
still  the  duty  of  the  local  assessor  to  assess  the  parts  that  are 
not  railroad  track,  in  fact.  These  decisions  seem  to  be  upon 
the  theory  that  the  company  has  erroneously  and  voluntarily 
returned  the  property  as  railroad  track,  and  that  they  can 
take  no  advantage  of  their  own  wrong. 

It  is  my  opinion,  notwithstanding  the  above  decisions,  that 
where  property  has  been  so  returned  and  paid  upon,  it  .»Rn- 
not  afterwards  be  assessed  as  omitted  property.  The  contents 
of  such  schedules  may  be  voluntary  by  the  company,  but  the 
fact  that  a  return  is  required  to  be  made  is  not  voluntary. 
It  is  imperatively  required  by  statute  and  heavy  penalties 
are  provided  for  a  failure  to  return  it  in  apt  time,  sec.  49, 
chap.  120. 

The  matter  of  assessing  property  as  ** omitted''  is  a  wise 
provision  for  compelling  all  property  liable  for  assessment 
to  pay  its  equitable  share  of  taxes.  When  it  comes  to  assess- 
ing property  as  *' omitted,"  I  think  it  must  have  been  omitted 
in  fact  and  an  assessment,  even  though  irregular,  would  be 
sufficient  to  prevent  a  re-assessment  as  omitted  property. 

In  my  opinion,  the  above  reasoning  would  not  apply  to  the 
assessment  for  1904.  As  to  such  year,  the  wagon  ways  were 
assessed  by  the  county  board  of  review,  in  lieu  of  the  assess- 
ment returned  by  the  local  assessor,  upon  the  whole  bridge. 

If  the  assessment  had  been  regular  in  other  respects  and 
the  bridge  was  capable  of  separation  for  taxing  purposes, 
then  in  my  opinion  the  tax  for  1904  should  be  sustained. 

It  is  not  necessary  for  me  to  express  my  opinion  upon  the 
question  as  to  the  divisibility  of  the  bridge  structure  into  two 
parts  for  taxing  purposes.  The  record  in  this  case  is  such 
that  that  question  does  not  arise,  and  it  would  be  a  work  of 
supererogation  to  decide  a  question  not  before  us. 

For  the  reasons  given,  judgment  will  be  refused  as  to  each 
of  the  years  for  which  it  is  asked. 

NOTE. 
After  the  above  decision  was  in  proof  it  was  affirmed  in  the  Su- 
preme Court.     See  225  111.  593.— Ed. 
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{Circuit  Court  of  Cook  County.    In  Chancery.) 

Donker  &  Williams  Co. 

vs. 

H.  O.  Vance. 

(October  2.  1900.) 

1.  Spkcifio  Pexfobmance — Ck)NTRACTs  FOB  PERSONAL  SERVICES.    Spe- 

cific performance  of  a  contract  for  personal  services  cannot  be 
enforced. 

2.  Contracts    for    Personal    Services — Injunction    to    Restrain 

Bruach  of — What  Services  Are  Unique  and  Extraoroinart. 
A  bill  filed  by  an  employer  against  an  employee  alleging  that 
the  defendant  is  competent,  skilled  and  well  versed  in  the 
leather  goods  business  and  competent  to  take  charge  of  and 
become  foreman  or  superintendent  of  the  leather  goods  depart- 
ment of  the  complainant  and  that  defendant's  knowledge  and 
skill  are  peculiar  to  him,  and  that  complainant  cannot  find  any 
other  person  possessing  the  .same  peculiar  skill  and  qualifica- 
tions; that  by  reason  of  such  qualifications  complainant  em- 
ployed defendant  as  foreman;  that  defendant  entered  com- 
plainant's employ,  became  acquainted  with  the  names  of  the 
persons  from  whom  complainant  purchased  raw  materials,  the 
prices  paid  for  same  and  the  cost  of  production  of  the  articles 
manufactured;  and  that  defendant  has  left  said  employment 
and  is  engaging  in  business  with  others  in  competition  with 
complainant,  does  not  state  a  case  for  an  injunction. 

3.  Contracts  for  Personal  Services — Injunction  Will  Not  Lie  to 

Restrain  Breach  of.  The  rule  that  injunction  will  lie  to  re- 
strain the  breach  of  a  contract  for  personal  services  does  not 
apply  to  contracts  between  master  and  servant.  It  is  restricted 
to  cases  of  actors,  players  and  the  like  where  the  services  are 
unique  and  extraordinary. 

4.  Same.    There  is  no  difference  in  principle  between  compelling 

a  party  to  work  for  one  man  in  particular  and  enjoining  him 
from  working  for  others. 

6.  Constitutional  Law — Slavery — Involuntary  Servitude — What 
Is.  To  compel  a  servant  or  employee  to  work  for  a  particular 
person  is  against  the  spirit  of  the  thirteenth  amendment  to 
the  federal  constitution  which  prohibits  slavery  and  involun- 
tary servitude.  "Involuntar>  servitude"  means  servitude  out- 
side of  slavery.  No  man  can  become  the  servant  of  another 
except  by  contract. 

6.  Pleading — Conclusions  in.  An  allegation  that  the  services  of 
an  employee  are  special  and  peculiar  states  a  mere  conclusion. 
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Bill  to  restrain  employee  from  breaking  employment  con- 
tract. Heard  on  demurrer  to  bill  before  Judge  Edward  F. 
Dunne. 

The  facts  are  stated  in  the  opinion. 

Pam,  Calhoun  &  Olennon,  solicitors  for  complainant. 

Rich  (&  Loer,  solicitors  for  defendant 

Dunne,  J.  — 

Can  a  mechanic  who  has  contracted  his  services  to  an  em- 
ployer a  definite  period  of  time  and  who  violates  his  contract, 
and  quits  his  employer's  service  during  the  term  of  the  con- 
tract be  restrained  by  injunction  from  working  elsewhere 
during  the  term;  of  the  contract!  This  is  the  legal  proposi- 
tion presented  by  the  bill  and  demurrer  filed  in  this  cause. 

The  salient  allegations  of  the  bill  are  as  follows,  to-wit,  that 
'^  defendant  is  competent,  skilled  and  well  versed  in  the  leather- 
goods  business  and  competent  and  able  to  take  charge  of  and 
become  foreman  or  superintendent  of  the  leather  goods  de- 
partment of  complainant's  business;"  that  **his  knowledge 
and  skill  are  peculiar  and  special  to  himself;"  that  complain- 
ant cannot  **find  any  other  person  possessing  the  same  pecu- 
liar skill  and  qualifications;"  that  by  reason  of  such  qualifica- 
tions complainant  employed  him  as  foreman  for  $18  a  weelc 
in  consideration  of  which  defendant  agreed  to  give  his  whole 
time,  skill  and  experience  for  a  certain  period  and  to  work  for 
no  one  else ;  that  pursuant  to  said  contract  defendant  entered 
complainant's  employ,  worked  for  it  about  two  years,  became 
acquainted  with  the  names  of  the  persons  from  whom  com- 
plainant purchased  its  raw  materials  and  the  prices  paid  for 
the  same  and  the  cost  of  production  of  the  articles  manufac- 
tured by  complainant;  that  defendant  has  left  complainant's 
employ  and  is  engaging  in  business  with  others  in  competi- 
tion with  complainant;  that  *' complainant  is  absolutely  un- 
able, tp  replace  the  defendant  and  cannot  at  the  present  time 
procure  any  other  person  possessed  with  the  requisite  skill  and 
ability  to  carry  on  the  services  agreed  to  be  performed  by 
defendant."  All  these  allegatiins  are  admitted  by  the  de- 
murrer. 
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At  the  outset  it  will  be  conceded  that  specific  performance 
of  such  a  contract  cannot  be  decreed.  No  court  in  any  coun- 
try where  the  common  law  prevails  has  ever  attempted  to 
compel  one  man  to  work  for  another  no  matter  how  solemnly 
he  has  contracted  so  to  do.  It  is  to  be  hoped  that  many  years 
will  yet  elapse  before  such  a  decree  will  be  entered.  Never- 
theless it  is  contended  by  counsel  for  complainant  that  while 
courts  of  equity  will  not  affirmatively  enforce  the  specific  per- 
formance of  such  contracts  they  will  negatively  enforce  the 
performance  of  the  same  by  enjoining  the  person  so  contract- 
ing from  working  elsewhere,  and  in  support  of  their  conten- 
tion they  cite  numerous  authorities.  Hoyt  v.  Fuller,  19  N. 
Y.  S.  962;  Duff  V,  Russell,  14  N.  Y.  S.  134;  ^  Canary  v.  Rus- 
sell, 30  N.  Y.  S.  122,  9  Misc  58;  Daly  v.  Smith,  49  How.  Prac. 
150,  38  N.  Y.  Super.  Ct.  158;  Hayes  v.  WiUio,  11  Abbott's 
Prac.  N.  S.  167;  McCaull  v.  Braham,  16  Fed.  37.  All  of  these 
cases  on  examination  will  be  found  to  be  not  cases  between 
master  and  servant  or  employer  and  employee  providing  for 
the  rendering  of  services  which  would  bring  the  contracting 
parties  in  close  personal  contact  from  day  to  day  over  a  lapse 
of  time,  but  pure  theatrical  contracts  providing  for  the  pro- 
duction of  certain  plays  or  exhibitions  before  the  public  and 
in  all  of  them  it  would  appear  that  large  amounts  of  money 
had  been  expended  in  providing  theaters,  advertising,  etc., 
upon  the  faith  of  the  contracts.  Because  of  such  expendi- 
tures and  because  the  services  contracted  for  were  in  their 
very  nature  unique  and  of  an  extraordinary  character  so 
that  they  could  not  be  replaced,  and  consequently  there  could 
be  no  adequate  remedy  at  law,  the  court  of  chancery  has  very 
properly  intervened  to  prevent  the  contracting  performers 
from  exhibiting  elsewhere.  There  is  a  plain  distinction  be- 
tween such  cases  and  cases  involving  the  relation  of  master 
and  servant  or  employer  and  employee.  In  the  latter  cases 
constant  every  day  contact  between  the  parties  is  common, 
if  not  absolutely  essential.  In  the  former  it  is  uncommon 
and  unnecessary.  In  the  latter  the  servant  is  subject  to  the 
varying  orders  and  directions  of  the  master.     In  the  former 

1  S.  C.  16  N.  Y.  S.  958,  133  N.  Y.  G78,  31  N.  E.  1. 


DoNKBA  &  Williams  Co.  vs.  Vance.  15 

the  theatrical  performer  is  subject  to  no  orders  save  such 
as  are  specified  in  the  contract.  In  the  latter  the  services  are 
of  a  common  every  day  character  the  loss  of  which  can  be 
supplemented  by  the  services  of  others  of  a  substantially  sim- 
ilar character.  In  the  former  the  services  contracted  for  are 
always  of  a  unique  and  extraordinary  character  incapable  of 
duplication. 

Counsel  for  complainant  has  cited  no  case  in  which  an  em- 
ployee has  been  enjoined  at  the  instance  of  his  employer  from 
working  for  another.  On  the  contrary  as  they  admit  the 
issuance  of  an  injunction  has  been  denied  as  against  an  in- 
surance agent,  in  Bumey  v.  Ryle,  91  Ga.  701,  71  S.  E.  986. 
As  against  a  base  ball  player,  in  Metropolitan  Exhibition  Co. 
V.  Swing,  42.  Fed.  198,  7  L.  R.  A.  381.  As  against  a  litho- 
graphic designer  in  Strowbridge  Lithographic  Co.  v.  Crane, 
20  Civ.  Pro.  24,  12  N.  Y.  S.  834.  And  as  against  an  acro- 
bat in  Cort  v.  Lassard,  18  Oreg.  221,  22  Pac.  1054,  17  Am. 
St.  Rep.  1054,  6  L.  R.  A.  653. 

It  is  not  to  be  wondered  at  that  counsel  has  not  been  able 
to  cite  cases  enforcing,  even  negatively,  by  injunction  the 
maintenance  of  the  relation  of  master  and  servant  where 
either  party  objects  thereto.  In  the  judgment  of  this  court 
it  is  against  public  policy  to  force  an  unwilling  servant  to 
work  for  his  master,  or  an  unwilling  master  to  keep  a  servant 
aft^r  their  relations  to  each  other  become  strained  and  dis- 
tasteful. To  force  them  into  daily  contact  with  each  other 
under  such  circumstances  would  be  fraught  with  much  more 
evil  consequences  than  might  flow  from  the  breach  of  the  con- 
tract of  employment.^  Better  far  to  leave  them  to  their  reme- 
dies at  law,  even  though  inadequate,  than  to  force  association 
and  personal  contact  between  hostile  and  unwilling  parties. 

But  it  may  be  said  that  there  is  a  difference  between  enjoin- 
ing a  man  from  working  for  others  and  compelling  him  to 
work  for  one  man  in  particular.  In  effect  there  is  none.  To 
say  to  a  man,  **Work  for  me  or  nobody,'*  if  that  man  be,  as  is 
alleged  of  defendant,  without  means,  is  to  say, — **Work  for 
me  or  starve."  Such  a  heartless  edict  should  not  go  out  of  a 
court  of  equity.     That  there  are  cases  in  which  courts  of 
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equity  have  negatively  enforced  specific  performance  where 
it  was  impossible  to  do  so  by  positive  decree  is  not  denied, 
but  I  have  failed  to  find  any  arising  between  master  and  serv- 
ant or  employer  and  employee.^  Indeed  it  is  against  the 
spirit  of  the  thirteenth  amendment  of  the  constitution  of  the 
United  States  which  prohibits  "slavery  and  involuntary  servi- 
tude" within  its  borders.  Involuntary  servitude  in  juxta- 
position to  the  word  slavery  has  a  significance.  So  placed  it 
cannot  mean  the  same  as  slavery  else  it  is  a  redundancy.  It 
must  mean,  ser\dtude  outside  of  slavery.  Outside  of  slavery 
servitude  can  originate  only  by  contract.  No  free  man  caa 
become  the  servant  of  another  except  by  consent,  to-wit,  by 
contract.  Involuntary  servitude  can  only  arise  therefore 
after  the  consenting  party  changes  his  mind  and  becomes  an 
unwilling  servant — involens  servitor.  But,  whether  or  not 
the  relief  sought  for  in  this  cause  comes  within  the  inhibition 
of  the  thirteenth  amendment,  the  court  is  of  the  opinion  that 
to  grant  the  relief  prayed  for  would  be  against  sound  pub- 
lic policy. 

It  is  claimed  that  the  allegation  that  **the  knowledge  and 
skill  of  defendant  are  peculiar  and  special  to  himself,*'  and 
that  **  complainant  cannot  at  the  present  time  procure  any 
other  person  possessed  df  the  requisite  skill  and  ability  to 
conduct  the  services  agreed  to  be  performed  by  defendant,"" 
places  the  cause  in  the  same  category  as  the  theatrical  cases 
hereinbefore  cited,  and  that  it  should  be  governed  by  the  rule 
laid  down  in  those  cases.  The  court  is  of  a  contrary  opinion. 
These  allegations  are  mere  conclusions.  No  facts  are  set  out 
to  sustain  them.  It  does  not  appear  that  defeniant  is  ac- 
quainted with  any  special  or  secret  processes  or  gifted  with 
any  special  or  unusual  dexterity.  The  facts  alleged  are  that 
he  is  a  skillful  and  expert  leather  worker,  thoroughly  com- 
petent to  act  as  foreman,  and  that  he  was  employed  at  $18' 
a  week.  This  does  not  place  him  in  the  category  of  a  prima 
donna,  a  tragedienne  or  a  premier  danseuse. 

The  demurrer  is  sustained  and  the  injunction  dissolved. 

1  See  the  many  cases  cited  in  the  note  to  1  111.  C.  C.  86. — Ed. 
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NOTE. 

The  decision  of  Judge  Dunne,  while  correct  as  applied  to  the 
facts  in  the  case  before  the  court,  is  clearly  erroneous  insofar  as  it 
holds  that  injunction  will  not  lie  to  restrain  an  employee  from 
breaking  his  contract  of  employment  Where  the  services  of  an 
employee  are  special,  unique  or  extraordinary,  injunction  will  lie 
to  restrain  such  employee  from  working  for  others  during  the  period 
of  emplo3rment     The  rule  is  not  restricted  to  actors,  singers,  etc. 

The  authorities  are  fully  reviewed  in  the  note  to  Oppenheimer  et  ah 
17.  8ayer,  1  111.  C.  C.  86.  See  also  the  decision  of  Judge  Tuley  in 
Oppenheimer  et  ah  v,  Bayer,  1  111.  C.  C.  74;  Jennings  v.  Bethel^  27 
Ohio  C.  C.  239.— Ed. 


{Criminal  Court  of  Cook  County.) 

People  of  the  State  of  niinoia 

▼a 

Simon  Arkiiui. 

(Jan.,  1901.) 

1.  CsiMiNAL  Law — ^Plea  of  Guilty  Entered  Upon  Pbomise  or  Im- 

MTJNiTT.  Where  a  person  indicted  for  receiving  stolen  property 
is  induced  to  enter  a  plea  of  guilty  by  the  promise  of  the 
prosecuting  witness  that  he  will  go  free,  the  defendant  is 
entitled  to  have  the  Judgment  vacated  and  to  withdraw  the 
plea  of  guilty. 

2.  Plea  of  Oxtiltt  Tbeated  as  a  Confession.    A  plea  of  guilty  is 

treated  in  the  light  of  a  confession  and  is  subject  to  all  the 
legal  restrictions  pertaining  thereto. 

3.  Confessions — ^When  Admissible.     Confessions  made  by  a  pris- 

oner under  the  influence  of  promises  or  threats  are  not  ad- 
missible against  him.  Confessions  induced  by  the  appliance 
of  hope  or  fear  are  not  regarded  as  voluntarily  made  and  are 
therefore  not  to  be  relied  on  as  true. 

Indictment  for  receiving  stolen  property.  Motion  to  va- 
cate judgment  entered  upon  plea  of  guilty.  Heard  before 
Judge  Jesse  Holdom. 

The  facts  are  stated  in  the  opinion. 

Prank  Crowe,  assistant  state's  attorney,  for  the  People. 

O'Donnell  it  Brady,  for  defendant 
2 
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HOLDOM,  J. : — 

The  defendant  was  indicted  by  the  grand  jury  of  Cook 
county  for  having  received  stolen  property,  with  knowledge 
that  the  same  was  stolen.  The  property,  consisting  of  silk 
linings  of  the  value  of  about  $600,  was  stolen  from  Siegel 
Bros.,  by  one  Sumey,  an  employe,  and  sold  to  the  defendant 
On  being  arraigned  for  trial  at  the  November  term  of  the 
court,  the  defendant  pleaded  guilty.  The  evidence  both  for 
the  state  and  the  defense  was  heard  by  the  court,  which  being 
held  to  sustain  the  defendant's  plea  of  guilty,  he  was  sen- 
tenced to  the  penitentiary  for  an  indeterminate  term,  under 
the  statute. 

The  defendant  appeared  without  counsel  and  refused  the 
offer  of  the  court  to  assign  him  counsel  to  conduct  his  de- 
fense. 

On  December  5th,  and  within  the  November  term,  the  de- 
fendant moved  the  court  to  vacate  and  set  aside  the  sentence 
and  judgment  pronounced  against  him  by  the  court,  and  for 
leave  to  withdraw^  his  plea  of  guilty  and  to  enter  a  plea  of 
not  guilty,  and  upon  issue  thus  joined,  to  be  tried  by  a  jury, 
upon  the  ground  that  he  was  in  fact  not  guilty  of  the  crime 
for  which  he  was  indicted,  tried  and  sentenced;  that  while  he 
bought  the  stolen  goods  as  alleged,  yet  he  had  neither  knowl- 
edge nor  suspicion  that  the  goods  were  stolen;  that  he  was 
assured  by  one  Fred  Siegel,  the  prosecuting  witness,  after 
having  paid  him  $600,  the  value  of  the  goods  stolen,  and  which 
he  had  bought  without  any  guilty  knowledge,  that  the  prose- 
cution would  be  dropped,  and  subsequently  when  in  court, 
assured  that  if  he  would  plead  guilty,  the  judge,  after  hear- 
ing the  evidence,  would  discharge  him  and  set  him  free ;  that 
he  relied  on  such  statements  implicitly,  and  resting  in  the 
security  of  their  verity,  with  the  consciousness  of  innocence 
in  his  mind,  and  simply  as  the  easiest  manner  in  which  to 
escape  the  legal  clutches  in  which  he  found  himself  enmeshed, 
pleaded  guilty. 

Affidavits  in  support  of  this  contention  were  filed  and  read 
with  the  motion. 

It  is  in  the  first  place  insisted  that  the  plea  of  jBTuilty  must 
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be  treated  in  the  light  of  a  confession  made  by  one  charged 
with  crime  and  subject  to  all  the  legal  restrictions  pertaining 
thereto,  and  that  every  intendment  in  favor  of  the  defend- 
ant, dedncible  from  the  facts  and  circumstances  environing 
and  leading  up  to  the  confession  evidenced  by  the  plea  of 
guilty,  must  be  indulged.  . 

That  the  undisputed  inducement  leading  to  the  confession, 
viz.,  the  plea  of  guilty,  as  shown  by  the  sworn  proof,  was  the 
assurance  that  such  was  the  channel  of  escape,  and  therein 
lay  not  only  the  hope  but  the  certainty  of  freedom.  While 
the  legal  question  as  thus  presented  is  not  at  all  new,  yet  the 
circumstances  of  this  case  are  novel  and  are  not  to  be  met 
with  in  recorded  cases  so  far  as  I  have  been  able  to  discover 
in  the  necessarily  limited  research  which  I  have  been  able  to 
make.  The  condition  of  the  mind  of  the  defendant  at  the 
time  of  entering  the  plea  of  guilty  must  not  be  lost  sight  of, 
and  by  this  standard  must  be  judged.  The  plea  was  entered 
on  the  positive  unrestricted  statements  of  the  prosecuting 
witness,  that  the  judge  would,  under  that  plea,  after  hearing 
•the  witnesses,  acquit  him.  Without  such  plea — the  crime  be- 
ing a  felony — ^the  court  could  not  hear  the  case  without  the 
interposition  of  a  jury.  At  common  law  a  confession  is  an 
admission  or  acknowledgment  of  guilt.  Therefore  the  de- 
fendant's plea  of  guilty  in  case  at  bar  should  be  and  is  by 
legal  construction,  taken  and  treated  as  a  confession. 

The  most  instructive  and  thoroughly  well  considered  case 
on  this  subject,  in  which  all  the  leading  cases  are  collated  and 
reviewed,  is  Bram  v.  United  States,  168  U.  S.  532,  opinion  by 
Mr.  Justice  White;  and  while  Mr.  Justice  Brewer  wrote  a 
dissenting  opinion  in  which  Chief  Justice  Fuller  and  Mr. 
Justice  Brown  concurred,  the  division  of  the  court  was  not 
upon  the  law  announced,  but  the  dissentants,  in  effect,  simply 
held  that  thef  facts  of  the  case  did  not  come  within  the  pur- 
view of  the  legal  principles  promulgated  in  the  court's 
opinion. 

Mr.  Justice  Whpte  said  on  page  542:  **In  criminal  trials 
in  the  courts  of  the  United  States,  wherever  a  question  arises 
whether  a  confession  is  incompetent  because  not  voluntary, 
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the  issue  is  controlled  by  that  portion  of  the  fifth  amendment 
to  the  constitution  of  the  United  States  commanding  that  no 
person  'shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself.'  " 

In  Russell  on  Crimes,  vol.  3,  (6th  ed.)  page  478,  the  author 
says:  *'But  a  confession  in  order  to  be  admissible,  must  be 
free  and  voluntary;  that  is,  must  not  be  extracted  by  any 
sort  of  threats  or  violence,  nor  obtained  by  any  direct  or  im- 
plied promises,  however  slight,  nor  by  the  exertion  of  any  im- 
proper influence." 

Like  doctrine  has  been  expressed  by  the  standard  writers 
on  criminal  law,  such  as  Greenleaf,  Wharton,  Taylor  and 
Bishop.^  The  administration  of  the  criminal  law  and  the 
attitude  of  the  courts  toward  persons  charged  with  crime, 
has  much  ameliorated  since  the  Stuarts  left  the  throne  of 
England  and  the  reformation  dawned  in  law  as  well  as  reli- 
gion. While  confessions  extorted  through  torture  were  of 
frequent  occurrence  in  England  to  this  time,  yet  since  1688, 
they  have  not  been  tolerated.  Strange  to  say  this  change  was 
not  brought  about  by  any  statute,  but  upon  a  silent  acqui- 
escence on  the  part  of  the  courts,  growing  out  of  a  popular 
demand  proceeding  from  more  refined  feelings  of  humanity 
and  a  progressive  civilization  of  the  people. 

In  Brown  v.  Walker,  161  U.  S.  591,  the  court  says:  ''So 
deeply  did  the  iniquities  of  the  ancient  system  impress  them- 
selves upon  the  minds  of  the  American  colonists,  that  the 
States,  with  one  accord,  made  a  denial  of  the  right  to  question 
an  accused  person  a  part  of  their  fundamental  law,  so  that  a 
maxim  {Nemo  tenatur  seipsum  (iccusare)  which  in  England 
was  a  mere  rule  of  evidence,  because  clothed  in  this  country 
with  the  impregnability  of  a  constitutional  enactment." 

That  one  accused  of  crime  may  not  be  compelled  to  testify 
against  himself  may  be  conceded  to  be  a  doctrine  of  the  com- 
mon law.  In  Hawkins'  Pleas  of  the  Crown,  it  is  said:  "Sec. 
.2.    •    •    •    And  where  a  person  upon  his  arraignment  actu- 

11  Greenl.  Bv.  (15th  ed.)  eec.  219;  V^harton,  Crlm.  Ev.  (9th  ed.) 
sec.  631;  2  Taylor,  Ev.  (9th  ed.)  sec.  872;  1  Bishop's  New  Crim. 
Proc.  sec.  1217,  par.  4. — Ed. 
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ally  confesses  himself  guilty,  or  unadvisedly  discloses  the  spe- 
cial manner  of  the  fact,  supposing  that  it  does  not  amount 
to  felony  where  it  doth,  yet  the  judges,  upon  probable  cir- 
cumstances that  such  confession  may  proceed  from  fear,  men- ' 
ace  or  duress,  or  from  weakness  or  ignorance,  may  refuse  to 
record  such  confession  and  suflPer  the  party  to  plead  not 
guilty. '^ 

For  reference  to  statements  made  by  prisoners  that  were 
induced  by  the  language  specifically  used,  set  out  in  each 
case,  see  Bram  v.  U,  8.,  supra,  552-556,  559-661. 

The  doctrine  voiced  in  the  decisions  and  statemenlts  of  text 
writers  cited  has  been  sanctioned  by  the  decisions  of  the 
courts  of  this  state  and  forms  an  integral  part  of  our  legal 
fabric.  The  earliest  opinion  on  this  subject  is  found  in  the 
case  of  Gates  v.  The  People,  14  111.  433,  in  which  the  court 
stated  the  common-law  doctrine  in  these  words:  **The  gen- 
eral rule  is  that  confessions  made  by  a  prisoner  under  the 
influence  of  promises  or  threats,  are  not  admissible  in  evi- 
dence against  him.  Confessions  induced  by  the  appliances 
of  hope  or  fear,  are  not  regarded  as  voluntarily  made,  and 
are  therefore  not  to  be  relied  on  as  true." 

There  is  a  marked  difference  between  the  case  at  bar  and 
the  cases  above  referred  to,  in  all  of  which  the  confession  was 
made  to  some  officer  of  the  law  on  some  inducement  held  out 
or  threat  made  by,  or  fear  superinduced  by  the  action  of  such 
officer,  while  here  the  inducement  proceeded  solely  from  the 
prosecuting  witness.  This  court,  however,  can  not  fail  to 
have  in  mind  the  fact  that  the  defendant — aside  from  the 
implication  arising  from  his  plea  of  guilty — ^not  only  never 
admitted  having  knowledge  that  the  property  was  stolen  at 
the  time  of  its  purchase  by  him,  but  on  the  contrary,  always 
denied  he  had  any  such  guilty  knowledge,  or  cause  to  suspect 
that  the  property  had  been  stolen.  Was  the  mind  of  the  de- 
fendant at  the  time  of  the  entry  of  his  plea  of  guilty  free  to 
do  so  understandingly,  or  was  he  misled  as  to  the  real  effect 
of  that  plea  by  the  false  representations  which  had  been  made 
to  him  by  the  prosecuting  witness,  that  so  doing  was  the  path 
to  freedom  ?     I  am  constrained  to  believe  from  the  proof,  the 
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latter  statement  to  embody  the  facts.  So  believing,  the  de- 
fendant, in  my  opinion,  should  have  extended  to  him  the 
benefit  of  the  law  announced  in  the  line  of  decisions  cited, 
and  in  the  humane  administration  of  the  law  should  not  be 
consigned  to  sojourn  in  the  penitentiary  of  the  state  upon  a 
plea,  the  effect  of  which  he  did  not  comprehend,  and  without 
a  trial  guaranteed  to  him  under  the  constitution  and  laws  of 
this  commonwealth. 

The  sentence  of  imprisonment  in  the  penitentiary  for  an 
indeterminate  term,  heretofore  imposed  upon  defendant,  and 
the  judgment  entered  thereon,  is  hereby  vacated,  set  aside 
and  held  for  naught,  and  the  defendant  has  leave  to  with- 
draw his  plea  of  guilty  and  to  enter  a  plea  of  not  guilty. 


(Supreme  Court  of  Wiiwis,) 
Lucia  Hansen 

VB. 

Norman  Hansen. 

(Opinion  filed  March  24,  1885.) 

HUSBAIVD    AND    WiFE — ^DlVOBCE — CBUELTT — ^WHAT    CONSTITUTES.       A 

general  offensive  bearing  on  the  part  of  the  husband  and  the 
habitual  use  of  grossly  Improper  language  to  the  wife  are 
sufficient  proof  of  cruelty  to  secure  a  decree  of  separate  main- 
tenance even  though  there  are  no  acts  of  violence. 

Appeal  from  appellate  court,  second  district,  affirming  a 
decree  of  the  circuit  court  of  Lee  county. 

MULKBY,  J.: — 

This  is  an  i^peal  from  a  judgment  of  the  appellate  court 
for  the  second  district  affirming  a  decree  of  the  circuit  court 
of  Lee  county,  dismissing  a  bill  brought  by  Lucia  Hansen, 
the  appellant,  against  her  husband,  Norman  Hansen,  the  ap- 
pellee, for  separate  maintenance.  The  parties  have  been  mar- 
ried since  the  8th  of  July,  1866,  and,  as  the  fruit  of  the  mar- 
riage, have  a  daughter  of  weak  mind,  whose  interests  and 
welfare  demand  the  care  and  oversight  of  her  mother  who  is 
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a  woman  of  culture,  high  respectability,  and,  in  every  way, 
well  fitted  to  have  the  care  and  custody  of  the  child.  The 
evidence  tends  to  show  the  father  is  the  very  reverse  of  the 
mother  with  respect  to  fitness  for  such  a  trust.  And  there 
can  be  but  little,  if  any  doubt,  the  interests  of  the  child  will 
be  best  conserved  by  committing  her  to  the  care  of  the  latter. 
The  parties  are  estranged  and  have  for  some  time  been  living 
apart,  and  an  examination  of  the  testimony  justifies  the  con- 
clusion there  is  no  probability  they  will  ever  again  be  recon- 
ciled. The  evidence  of  Mrs.  Hausen  brings  the  case  clearly 
within  the  principles  announced  by  this  court  in  Famham  v. 
Pamham,  73  111.  497,  and  we  have  no  disposition  to  modify 
anything  that  was  said  in  that  case.  In  this,  as  in  that>  the 
chief  ground  of  complaint  is  the  general  offensive  bearing 
and  habitual  use  of  the  grossly  improper  language  of  the 
husband  to  his  wife,  which  is  simply  intolerable  to  any  woman 
of  refinement  and  culture,  as  the  evidence  clearly  shows  she 
is.  We  cannot  set  forth  the  language  attributed  to  him  for 
the  reason  that  it  is  so  grossly  obscene  and » profane  as  to 
shock  every  sense  of  propriety  and  decency;  and  consequently 
it  is  not  fit  matter  to  be  reproduced  in  a  judicial  opinion.  It 
is  true  the  husband  denies  most  of  the  charges  which  his  wife 
makes  against  him,  and  a  number  of  their  acquaintances  and 
neighbors  are  called  in  who  testify  they  never  saw  or  knew 
of  any  improper  conduct  on  his  part  or  of  any  difficulty  be- 
tween them.  So  far  as  this  negative  testimony  is  concerned 
we  do  not  attach  much  importance  to  it.  It  is  altogether 
unlikely  that  one  guilty  of  the  conduct  attributed  to  the  ap- 
pellee would  be  so  reckless  and  indifferent  to  public  esteem 
and  the  respect  of  his  neighbors  as  to  expose  himself  by  the 
commission  of  such  gross  improprieties  in  their  presence. 
Appellant,  himself,  swears  that  his  conduct  and  bearing  to- 
ward her  in  the  presence  of  others  than  the  servants  and  her 
own  people  was  always  respectful  and  proper,  hence  these 
witnesses  do  not  at  all  contradict  her.  While  for  the  rea- 
sons already  stated,  we  are  not  permitted  to  set  out  the  details 
of  her  testimony,  yet  we  cannot  do  less  than  say  there  is  much 
in  it  that  carries  with  it  the  conviction  of  its  truth.  There 
are  ma^y  expressions  in  it  that  could  scarcely  have  been 
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manufactured  by  a  chaste,  refined  woman  as  she  appears 
to  be. 

Besides  this  she  is  strongly  corroborated  by  a  number  of 
disinterested  witnesses,  some  of  whom  were  former  servants 
in  the  family,  while  on  the  other  hand,  he  is  not  corroborated 
at  all  except  so  far  as  the  negative  testimony  above  adverted 
to  may  be  deemed  a  corroboration.  In  short,  we  think,  the 
decided  weight  of  testimony  is  with  the  appellant  and  that 
the  circuit  court  erred  in  not  entering  in  her  favor. 

The  judgment  of  the  appellate  court  will  therefore  be  re- 
versed, and  the  cause  remanded  with  directions  to  that  court 
to  reverse  the  decree  and  remand  the  cause  with  directions 
to  the  circuit  court  to  ascertain  by  reference  to  the  master, 
or  otherwise,  what  will  be  a  reasonable  allowance  out  of  the 
husband's  estate  for  the  separate  maintenance  of  appellant 
and  their  daughter,  and  to  enter  a  decree  securing  and  pro- 
viding for  its  payment  according  to  the  prayer  of  the  bill  and 
the  provisions  of  the  statutes  in  that  behalf. 

Reversed  and  remanded. 

NOTE. 

The  above  opinion  was  found  among  the  papers  of  Judge  Tuley. 
There  was  a  note  attached  thereto  as  follows: 

"The  defendant  never  struck  his  wife — never  inflicted  any  bodily 
injury  whatever  upon  her.    He  simply  threatened  to  beat  her." — ^Bd. 


(Circuit  Court  of  Cook  County,) 
The  People  ex  rel.  Wm.  N.  Sturges 

VB. 

Board  of  Directors  etc.  of  The  Board  of  Trade  of  Chicago. 

(January  17. 1878.) 

1.  Mandamus  to  Review  Action  of  Boasd  of  Directobs  of  Volun- 
TABT  Association.  Where  a  party  has  a  legal  remedy  and  has 
not  been  disturbed  in  any  of  hie  rights  as  a  member  of  the 
board  of  trade  except  the  right  to  prosecute  a  member  for  the 
non-payment  of  a  claim,  but  has  been  deprived  of  that  right  by 


People  vs.  Dibectobs  of  Chicago  Board  of  Trade.    25 

a  decision  of  the  board  of  directors,  that  they  would  not  enter- 
tain it  for  reasons  deemed  by  them,  in  the  exercise  of  their 
discretion  and  Judgment,  to  be  good  and  sufficient,  it  was  held, 
that  mandamus  would  not  lie. 

2.  Sake — Party  Defendant.     Where  it  was  sought  to  affect  the 

rights  of  a  party  and  to  compel  his  trial,  upon  a  petition  of 
mandamus  to  which  he  was  no  party,  and  of  which  he  has  had 
no  notice,  it  was  held,  that  under  sec.  7  of  the  mandamus  act 
where  a  party  has  an  interest  in  the  subject-matter  he  could 
be  made  a  party  defendant. 

3.  Same— Adequate  Remedy  at  Law  as  Defense.     An  adequate 

remedy  at  law  is  a  defense  to  an  application  for  a  writ  of 
mandamus  where  such  writ  would  not  afford  a  proper  and  suffi- 
cient  remedy. 

4.  Same — ^What  is  a  Sufficient  Remedy.    In  an  application  for  a 

writ  of  mandamus  to  compel  a  board  of  trade  to  suspend  one 
of  its  members  for  failure  to  pay  a  debt  due  to  the  relator  it 
was  held  that  the  writ  did  not  afford  the  relator  an  adequate 
remedy  as  the  suspension  of  the  member  would  not  necessarily 
cause  the  debt  to  be  paid. 

McCoy  &  Pratt  and  Monroe,  Bisbee  i&  Ball,  attorneys  for 
plaintiff. 

Dent  &  Black,  attorneys  for  defendant. 

BOGERS,  J. : — 

If  we  are  to  regard  the  case  of  The  People  ex  rel.  Thos.  B. 
Rice  V.  The  Board  of  Trade  of  Chicago,  80  111.  134,  as  au- 
thority, then  it  is  clear  that  the  petition  for  si  mandamus  in 
this  case  cannot  he  sustained  and  that  the  answer  to  it  pre- 
sents a  perfect  defense.  It  is  the  latest  decision  of  our  su- 
preme court  upon  the  questions  involved  in  it;  and  while  it 
has  not  given  satisfaction  to  many  of  the  members  of  the  bar, 
and  perhaps  not  to  some  of  the  judges  of  the  courts,  yet  it 
has  not  been  recalled  nor  overruled,  and  is  therefore  binding 
upon  the  inferior  courts  of  the  state.  It  is  suggested  that 
the  supreme  court  has  consented  to  a  review  of  the  questions, 
and  it  is  hoped  and  expected  by  the  counsel  in  a  case  now 
pending  in  that  court  that  the  decision  in  the  Eice  case  will 
be  overruled.  I  do  not,  however,  feel  that  it  is  becoming  in 
me,  if  indeed  I  have  the  legal  right,  to  disregard  and  reject 
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the  authority  of  that  case,  even  if  I  entertained  a  different 
opinion  and  doubted  its  correctness. 

But  without  the  authority  of  that  case,  and  admitting  that 
the-  courts  will  interfere  to  control  the  enforcement  of  the 
rules  and  regulations  of  such  associations,  whether  merely 
voluntary  in  its  strictest  sense,  or  created  and  maintained  for 
the  transaction  of  business  or  for  the  pecuniary  gain  of  its 
members  and  the  acquisition  of  property  and  profits  in  which 
its  members  have  a  direct  interest,  still  does  the  present  case 
demand  the  interference  of  the  court,  and  does  the  answer 
filed  by  the  defendants  to  the  petition  of  the  relator,  and  to 
which  a  demurrer  has  been  filed,  present  a  good  and  sufficient 
defense.  By  filing  a  demurrer  the  relator  admits  alt  the  ma- 
terial facts  set  up  in  the  answer.  Those  facts  are  not  very 
diffel'ent  from  the  allegations  of  the  petition,  and  as  the  de- 
cision of  the  demurrer  to  the  answer  will,  in  effect,  be  the 
same  as  upon  a  demurrer  to  the  petition,  I  will  consider  the 
questions  in  that  view. 

The  petition  is  filed  by  W.  N.  Sturges,  a  member  of  the 
board  of  trade  of  this  city,  praying  for  a  mandamus  to  com« 
pel  the  board  of  directors  of  said  board  of  trade  to  proceed 
and  try  Geo.  Webster,  another  one  of  its  members,  upon  a 
complaint  brought  under  the  rules  of  the  corporation. 

The  complaint  is  that  Webster  had  refused  to  comply  with 
a  contract  made  by  him  with  Sturges,  for  the  purchase  of 
com,  setting  out  that  he  had  been  delinquent  in  payment  of 
margins  called  and  that  Sturges  had  purchased  the  com  and 
paid  therefor  upon  Webster's  account,  and  that  Webster  had 
refused  to  pay  the  bill  presented  with  the  complaint.  The 
petition  avers  that  the  board  of  directors  had  refused  to  en- 
tertain this  complaint,  and  thereby  deprived  Sturges  of  the 
means  of  compelling,  under  the  rules  of  the  association,  a 
speedy  adjustment  of  the  difference  between  him  and  Web- 
ster, and  that  he  was  prevented  from  the  exercise  of,  and  de- 
nied, the  privileges  and  rights  to  which  he  was  entitled  as  a 
member  of  the  board  of  trade. 

The  right  to  have  Webster  tried,  for  not  pajdng  Sturges' 
bill,  is  the  only  one  which  he  claims,  was  denied  to  him,  and 
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to  enforce  that  right  by  mandamus  is  the  only  object  sought 
by  the  petition.  As  a  result  of  such  trial,  if  Webster  was- 
suspended  from  his  privileges  and  rights  as  a  member  of  the 
board  of  trade,  so  far  as  it  concern  Sturges,  is  the  expectancy, 
that  Webster,  to  relieve  himself  from  such  suspension,  would 
pay  the  bill  of  petitioner. 

The  real  object,  therefore,  of  the  complaint  made  to  the 
board  and  of  this  petition  for  mandamus,  is  to  collect  or  try 
to  collect  a  debt.  It  is  not  claimed  that  any  other  right  or 
privilege  of  a  member  of  the  board  of  trade  has  been  denied 
to  the  relator.  He  still  has  the  privilege,  by  his  own  showing 
and  by  that  of  the  answer,  of  going  upon  change  and  trading 
and  being  traded  with,  and  in  every  other  respect  enjoying 
all  his  rights,  privileges  and  franchises;  nor  is  he  deprived, 
of  any  right  of,  or  interest  in,  the  property  of  the  corpora- 
tion. He  has  exercised  the  right  to  make  a  complaint  against 
his  fellow  member  under  sec.  7  of  rule  4  of  the  board.  That 
complaint  was  considered  as  stated  in  the  answer,  and  upon 
consideration  in  a  meeting  of  the  board  of  directors,  as  shown 
by  the  letter  of  the  secretary  of  the  board,  copied  in  the  peti- 
tion and  averred  in  the  answer,  '*it  was  voted  that  the  com- 
plaint .  .  .  be  not  entertained  by  the  board. "  This  disposi- 
tion of  it»  and  its  return  to  the  petitioner,  he  regards  as  a 
refusal  to  receive  the  complaint  and  a  denial  of  his  right  to 
have  the  trial  of  Webster  upon  the  complaint;  while  the  de- 
fendants set  it  up  as  a  consideration  and  disposal  of  the  com- 
plaint, by  the  board,  in  the  exercise  of  its  discretion  and 
judgment.  This  would  seem  to  be  so.  It  was  presented  at  a 
meeting  of  the  board ;  it  was  considered,  and  they  decided  by 
a  vote  that  "it  be  not  entertained."  The  reasons  for  such  a 
disposition  of  it  are  not  shown.  Nevertheless,  there  was  ac- 
tion upon  it,  and  by  a  vote  taken  it  was  disposed  of.  *  Whether 
because  the  complaint  was  not  sufficiently  certain  or  did  not 
present  an  offense,  in  the  opinion  of  the  board,  which  was  a 
subject  of  complaint  and  trial,  does  not  api>ear.  Upon  ex- 
amining the  complaint,  and  the  rule  of  the  board  under  which 
it  was  made,  it  appears  to  me  that  it  was  not  such  as  in  such 
cases  should  be  required.     That  it  would  be  quashed  by  a 
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court,  if  it  was  on  information  or  indictment,  or  that  a  de- 
murrer would  be  sustained  to  it  for  not  sufficiently  setting 
out  the  offense  complained  of,  I  have  no  doubt.  The  petition 
alleges  it  was  made  under  sec.  7  of  rule  4  of  the  board,  which 
prescribes  that,  **When  any  member  of  the  association  has 
failed  to  comply  promptly  with  the  terms  of  any  business 
contract  or  obligation,  and  has  failed  to  equitably  and  satis- 
factorily adjust  and  settle  the  same,  ...  he  shall,  upon  ad- 
mission or  proof  of  such  delinquency,  before  the  board  of 
directors,  be  by  them  suspended,''  etc.  Now  the  complaint 
was  '*  non-fulfillment  of  contract  as  per  bill  inclosed,  which 
he  refuses  to  pay,"  and  **for  delinquency  of  margins  being 
called  which  he  refused  to  deposit,''  but  there  is  no  statement 
in  the  complaint  that  he  had  ** failed  to  equitably  and  satis- 
factorily adjust  and  settle  the  same."  It  has  been  seen  that 
he  must  have  failed  to  comply  with  the  terms  of  a  business 
contract  and  failed  to  equitably  and  satisfactorily  adjust  and 
settle  the  same  before  he  could  be  suspended.  That  he  failed 
to  furnish  margins,  and  upon  relator's  buying  in  and -paying 
for  the  com,  upon  Webster's  account,  and  Webster's  failure 
to  pay  the  bill — in  other  words,  his  failure  to  comply  with  the 
terms  of  the  contract — is  not,  under  sec.  7  of  rule  4,  an  offense 
for  which  he  could  be  tried  and  suspended.  There  must  have 
been  also  a  failure  to  ** equitably  adjust  and  settle  the  same." 
This  is  not  a  technical  but  a  substantial  objection  to  the  com- 
plaint. A  member  may  refuse  to  pay  a  claim  because  it  is 
unjust,  in  whole  or  in  part,  without  an  infraction  of  the  rule 
in  question.  But  if  there  is  a  claim  of  failure  to  fulfill  a  con- 
tract, and  he  also  refuses  and  fails  to  adjust  and  settle  it, 
then  he  is  liable  to  the  discipline  prescribed. 

To  refuse  to  fulfill  a  contract  or  to  pay  a  bill  is  one  thing, 
to  refuse  to  adjust  and  settle  a  difference  is  another  and  very 
different  thing,  and  both  must  concur  to  make  the  offense  de- 
scribed in  the  seventh  section. 

To  adjust  and  settle  requires  concurrent  action,  an  agrees 
ment  by  the  parties  and  settlement  of  differences.  The  rule 
contemplates  an  effort  between  the  parties  to  adjust  and  set- 
tle a  difference  which  may  arise  in  a  business  contract,  and 
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such  an  effort  is  required  by  the  letter  and  spirit  of  the  rules 
and  regulations  of  the  board,  and  is  consonant  with  the  prin- 
ciples and  usages  of  honorable  and  fair  dealing  merchants. 
The  members  of  the  board  of  directors,  while  not  lawyers,  are 
no  doubt  very  intelligent  business  men,  and  could  hardly  fail 
to  see  that  such  a  complaint  as  was  presented  itgainst  Webster 
did  not  contain  a  charge  of  failure  *'to  comply  with  the  terms 
of  a  business  contract"  and  a  failure  (also)  **to  equitably 
and  satisfactorily  adjust  and  settle  the  same."  They  were 
required,  then,  to  decide  that  the  complaint  should  be  dis- 
missed or  entertained.  If  such  was  the  reason,  then  it 
was  clearly  the  exercise  of  a  sound  discretion  and  correct 
judgment,  in  the  exercise  of  which,  it  is  well  settled,  courts 
will  not  interfere.  Mandamus  **will  not  lie  to  compel  an  in- 
ferior court  to  reverse  its  action  in  refusing  to  dismiss"  (or, 
I  add,  in  dismissing)  ''a  bill  of  complaint,  since  in  passing 
upon  such  dismissal  the  court  must  necessarily  have  exercised 
its  judicial  functions."  High  on  Extraordinary  Remedies, 
sec.  173. 

Nor  will  it  lie  to  control  corporate  oflBcers  in  the  discharge 
of  duties  concerning  which  they  are  vested  with  discretionary 
powers,  id.  sec.  278.  The  power  exercised  by  the  board  in  the 
Webster  complaint  was  quasi- judicial,  conferred  by  the  rules 
of  the  board,  to  which  the  relator  subscribed  and  by  which 
he  is  bound. 

Then  there  is  a  specific  legal  remedy  for  relator's  grievance 
— ^he  can  recover  his  debt,  if  it  exists,  by  an  ordinary  action 
at  law.  "The  firmly  established  rule  and  fundamental  prin- 
ciple underlying  the  entire  jurisdiction  (of  the  courts),  that 
the  existence  of  another  specific  legal  remedy,  fully  adequate 
to  afford  redress  to  the  party  aggrieved,  presents  a  complete 
bar  to  relief  by  the  extraordinary  aid  of  a  mandamus,"  un- 
less the  recent  statute  of  this  state,  in  force  from  July  1, 1874, 
has  changed  that  rule.  Sec.  9  of  that  act  provides  that  ''the 
proceedings  for  a  writ  of  mandamus  shall  not  be  dismissed 
nor  the  writ  denied  because  the  petitioner  may  have  another 
specific  legal  remedy  where  such  writ  will  afford  a  proper 
and  sufficient  remedy."    But,  if  the  writ  will  not  afford  a 
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sufficient  remedy,  then  the  rule  remains,  and  the  writ  will  or 
should  be  denied.    What,  then,  is  the  remedy  sought,  and 
would  it  be  sufficient  for  the  purpose  of  the  relator,  viz.,  to 
collect  the  debt  claimed  to  be  due  him.    He  seeks  to  compel 
the  board  to  try  Webster,  and  if  they  find  him  guilty,  the 
award  or  judgment  would  be,  not  to  pay  the  debt,  but  to  sus- 
pend him  from  his  privileges  as  a  member  of  the  corporation 
until  he  did  pay  it.     The  suspension  would  not  necessarily 
afford  the  remedy.    Webster  could  abide  the  suspension  and 
still  refuse  to  pay  the  debt,  and  the  board  would  be  power- 
less to  compel  the  payment.     They  could  threaten  and  punish 
by  their  suspension,  and  that  would  be  all,  so  far  as  they 
were  concerned,  and  the  relator  would  then  be  compelled  to 
resort  to  a  court,  with  power  not  only  to  give  judgment,  but 
•execute  it  by  sale  of  the  property  of  the  debtor.    It  is  true 
the  fear  or  the  fact  of  suspension  might  lead  to  an  equitable 
adjustment  and  settlement  of  the  claim,  but  that  possibility 
•or  even  probability  is  hardly  a  proper  and  sufficient  remedy. 
If  not,  then  the  court  can  properly  deny  the  writ,  because  the 
relator  has  a  specific  legal  remedy,  which  he  can  pursue. 
Again,  this  writ  is  not  a  writ  of  right — ^it  is  discretionary 
with  the  court  whether  to  award  it,    People  v.  Hatch,  33  111. 
'9.     In  this  case  Sturges  has  a  legal  remedy — he  has  not  been 
disturbed  in  any  of  his  social,  business  or  property  rights  as 
a  member  of  the  board  of  trade  except  the  right  to  prosecute 
a  member  for  the  non-payment  of  a  claim  (which  may  or  may 
not  be  disputed),  but  has  been  deprived  of  that  right  by  a 
decision  of  the  board  of  directors,  that  they  would  not  enter- 
tain it,  for  reasons  deemed  by  them,  in  the  exercise  of  their 
discretion  and  judgment,  to  be  good  and  sufficient,  and  that, 
in  a  matter  not  materially,  if  at  all,  affecting  the  public  in- 
terest, but  of  private  interests,  namely,  to  the  relator  and 
Webster.     And  it  does  not  appear  tQ  me  to  be  a  case  which 
requires  the  exercise  of  a  discretion  or  the  resolving  of  doubts, 
if  I  had  any,  in  favor  of  the  petitioner. 

Another  thing  entitled  to  consideration  is,  that  it  is  sought 
to  affect  the  rights  of  Webster  and  to  compel  his  trial,  upon 
a  petition  for  mandamus  to  which  he  is  no  party,  and  of  which 
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he  has  had  no  notice,  tinder  sec.  7  of  the  mandamus  act  (as 
he  has  an  interest  in  the  subject-matter),  he  could  be  made 
a  party  defendant 

The  facts  set  out  in  the  answer,  without  reference  to  the 
allegations  as  to  the  status  of  Sturges  as  a  member  of,  or  his 
past  relations  to,  the  board,  present,  in  my  opinion,  a  clear 
defense  to  the  petition.  He  is  a  member  of  the  association, 
notwithstanding  the  suit  referred  to  in  the  answer,  and  I 
have  not,  therefore,  given  any  weight  to  the  facts  set  out  in 
the  answer  upon  that  subject.  The  demurrer  to  the  answer 
is  therefore  overruled.    Demurrer  overruled. 

NOTE. 

Before  the  readii^  of  this  opinion  Judge  Rogers  stated  to  counsel 
that  had  he  had  formed  his  Judgment  of  the  case  and  wrote  out  his 
opinion  before  the  decision  of  the  Supreme  Court  in  Sturges  v.  Board 
of  Trade,  filed  at  Ottawa,  January  21,  1878  (86  111.  441),  which  case 
counsel  had  suggested  brought  into  reyiew  the  decision  in  Rice  v. 
Board  of  Trade,  80  111.  134,  and  that  he  had  supposed  the  counsel 
wonlG  take  some  action,  either  by  petition  to  dismiss  or  by  defend- 
ants to  amend  the  answer  by  setting  out  the  fact  that  Sturges  was 
no  longer  a  member  of  the  board  of  trade;  but  no  suggestion  being 
made  by  either  counsel,  Judge  Rogers  read  the  opinion  as  prepared. 
— Bd. 


(Supreme  Court  of  lUinoia,     Central  Grand  Division.) 
N.  W.  Edwards,  et  aL 

VB. 

The  People. 

(January  Term,  1878.) 

Appeal — ^Appucation  fob  Leave  to  Become  Plaintiff  in  Ebbob. 
Application  to  permit  other  persons  against  whom  Judgment 
for  taxes  was  rendered  to  become  parties  plaintiff  in  error 
denied  on  the  ground  that  the  Judgment  against  each  separate 
tract  of  land  is  separate  and  distinct 

Walker,  J : — 

In  this  case  there  is  an  application  to  permit  other  persons 
against  whom  the  judgment  was  rendered  for  taxes  to  become 
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parties  plaintiff  in  error  in  the  case.  The  decisions  of  this 
court  have  held  that  while  the  proceeding  is  against  all  the 
delinquent  lands,  the  judgment  against  each  tract  of  land  is 
separate  and  distinct,  and  that  it  is  not  a  joint  judgment,  hut 
a  several  judgment.  The  practice  is  not  to  admit  parties  in 
other  cases  to  come  in  and  make  themselves  plaintiffs  in  error, 
while  they  were  not  joint  defendants  in  the  court  below,  in 
the  case  that  is  brought  to  this  court.  We  are  not  willing  to 
establish  a  practice  that  parties  who  are  parties  to  another 
suit,  a  several  judgment,  distinct  from  the  judgment  before 
the  court,  should  come  in  and  make  themselves  parties  plain- 
tiflf  to  a  writ  of  error  brought  to  this  court  The  motion  will 
therefore  be  denied.  The  parties  to  other  several  judgments 
have  the  right  of  course  to  prosecute  error.    Motion  denied. 

DiCKET,  J :  In  this  case,  in  which  Justice  Walker  has  an- 
nounced the  decision  of  the  court,  I  desire  to  say  that  in  my 
own  view  it  is  a  common  judgment,  although  separate,  two- 
fold in  its  character,  and  that  it  is  competent  for  several  of 
those  against  whom  judgment  has  been  rendered  to  unite  in 
an  appeal  and  writ  of  error,  and  that  the  application  ought 
to  be  allowed. 

NOTE, 
See  same  case  88  111.  340. — Ed. 


(Supreme  Court  of  Illinois,     Grand  Central  Division.) 

T.  W.  &  W.  B.  B.  Co. 

vs. 

Lloyd  L.  Orable. 

(January  Term,  1878.) 

CoNTTNTTANCB.  Application  for  continuance  by  appellee  so  that  the 
record  may  be  reformed  as  to  the  form  of  the  judgment  denied 
where  appellant  withdraws  assignment  of  error. 
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Dickey,  J: — 

Application  is  made  by  the  appellee  for  a  continuance,  that 
the  record  may  be  reformed  as  to  the  form  of  the  judgment. 
This  application  is  resisted  by  the  appellant.  It  is  alleged 
that  due  diligence  might  have  reformed  the  record  before 
this  time.  The  court  does  not  see  how  the  appellant  can  be 
injured  by  the  delay.  The  appellee  is  the  one  whose  collec- 
tion or  judgment  is  delayed  by  continuance.  And  there  are 
several  errors  assigned,  and  among  them  there  is  an  error  as- 
signed which  changes  this  judgment  on  account  of  its  form. 
If  the  appellant  desires  to  waive  that  exception  or  ground  of 
error,  which  is  merely  technical  and  formal,  of  course  there 
will  be  no  ground  of  continuance. 

Attorney  for  appellant :  I  take  the  liberty  to  withdraw  that 
exception,  ground  of  error. 

Dickey,  J :  Then  of  course  the  motion  will  be  overruled. 

NOTE. 
See  same  case  88  111.  441.— Ed. 


{Supreme  Court  of  Illinois,    Grand  Central  Division,) 
Miller,  et  aL 

vs. 
Beckley,  et  al. 
(January  Term,  1878.) 
Injunction.    Motion  to  withdraw  injunction  bond  on  file. 

Craig,  J: —    . 

Motion  is  made  in  this  case  by  appellant  to  withdraw  the 
injunction  bond  which  was  filed.  It  has  not  been  the  prac- 
tice of  this  court  to  allow  papers  filed  to  be  withdrawn,  but 
in  this  case  the  controversy  between  the  parties  has  been  set- 
tled, and  there  is  a  stipulation  which  is  signed  by  both  par- 
8 
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ties  that  the  appellant  may  have  leave  to  withdraw  this  orig- 
inal injunction  bond.  We  cannot  see  that  it  will  work  any 
damage  to  any  one.  The  case  has  been  settled.  We  will 
allow  it  to  be  withdrawn  upon  leaving  a  copy  on  the  files. 


XBupreme  Court  of  WinoU,    Grand  Central  Division.) 
Isaac  J.  Eetchum 

V8. 

Servetus  N.  Thorp. 

(January  Term,  1878.) 

Appeal.    Motion  to  dismiaa  founded  upon  a. clerical  error  of  clerk 
denied. 

Dickey,  J.: — 

A  motion  in  this  case  is  made  to  dismiss  the  appeal.  It 
was  founded  upon  a  clerical  error  of  the  clerk  in  preparing 
the  transcript,  which  is  corrected  by  an  amendment  on  rec- 
ord.   The  motion  is  overruled. 

NOTE. 
See  same  case  91  111.  611.— Ed. 


(Supreme  Court  of  Illinois.    Grand  Central  Division,) 

Addison  C.  Taylor,  et  aL 

vs. 

Commissioners  of  Highways,  etc. 

(January  Term,  1878.) 

Appsal.    Motion  to  dismiss  for  .want  of  sufficient  bond  denied  and 
amendment  permitted. 

ScOTT,  J.: — 
'  There  was  a  motion  on  the  part  of  the  appellee  to  dismiss 
the  appeal  for  want  of  a  sufficient  bond.    Part  of  the  appel- 
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lants  not  being  parties  to  the  same  and  also  a  cross  motion  on 
the  part  of  the  appellants  for  leave  to  amend  said  bond,  for 
the  purpose  of  adding  the  parties,  the  motion  to  dismiss 
would  be  denied  and  the  cross  motion  allowed,  with  an  ex- 
tension of  time  to  the  9th  inst.,  within  which  to  make  the 
proposed  amendment 

NOTE. 
See  same  case  88  III.  526.— Ed. 


{Circuit  Court  of  Cook  County.) 

J.  V.  Farwell  &  Go. 

vs. 

E.  MiUer. 

(January  Term,  1878.) 

Judgment  by  Coittession — ^Pabol  Evidengx  to  Vabt  Wbittkn  In- 
8TBUMSNT.  Oral  agreement  that  Judgment  note  should  be  held 
until  the  happening  of  a  contingent  event  can  be  shown  upon 
application  to  vacate  the  judgment  and  such  evidence  does  not 
vary  the  written  instrument. 

The  note  on  which  judgment  was  confessed  was  given  by- 
defendant  to  plaintiff's  agent,  and  it  was  orally  agreed  that 
it  should  be  held  by  him  until  the  happening  of  a  contingent 
event.  Before  the  happening  of  the  contingency  Farwell  & 
Co.  confessed  judgment. 

Defendant  seeks  to  vacate  judgment,  stay  execution,  and 
for  leave  to  plead. 

Edtuin  F.  Abbott,  attorney  for  plaintiff. 

It  was  contended  for  plaintiff  that  the  evidence  of  the 
contemporaneous  agreement  was  not  admissible  to  vary  the 
terms  of  the  contract,  it  being  absolute  on  its  face. 

And  on  the  part  of  the  defendant  it  was  alleged  that  de- 
fendant did  not  seek  to  vary  the  terms  of  the  agreement,  but 
to  show  that  the  agreement  had  never  taken  effect ;  that  there 
was  an  oral  agreement  constituting  a  condition  precedent  to 
the  note  and  power  of  attorney  becoming  operative,  and  that 
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the  condition  had  not  happened,  and  that  defendant  should 
be  allowed  to  interpose  that  defense. 

W.  A.  Day,  attorney  for  defendant. 

Defendant's  counsel  cited  the  following  cases:  Pym  v. 
Campbell,  6  Ellis  &  Blackb.  370;  Wallis  v.  Littell,  11  C.  B.  N 
S.  369 1  Clark  v.  Clifford,  10  Wend.  310;  1  Greenl.  on  Ev., 
Redfield  ed.,  sec.  284(z;  Stephens'  Di^.  of  Ev.,  p.  89,  sec.  3; 
Bell  V,  Lord  Ingestre,  12  Q.  B.  318  (E.  C.  L.,  vol.  64). 

McAllister,  J.: — 

The  defense  here  sought  to  be  interposed  is  analogous  to 
the  delivery  of  a  deed  as  an  escrow.  Defendant  does  not  seek 
to  contradict  the  writing,  but  to  show  that  the  writing  never 
became  operative. 

The  terms  of  the  note  cannot  be  varied  by  parol  evidence ; 
but  in  the  present  case  the  defense  begins  one  step  earlier. 
The  defendant  delivered  the  note  and  warrant  of  attorney  to  a 
third  party,  with  the  understanding  that  they  were  not  to 
take  effect  except  upon  the  happening  of  a  contingent  event, 
the  contingent  event  never  happened. 

This  is  the  prima  facie  case  presented.  I  think  the  defend- 
ant is  entitled  to  plead  his  defense,  and  have  it  submitted  to 
a  jury. 


(Superior  Court  of  Cook  County,) 

The  Fidelity  Savings  Bank  ft  Safe  Depository,  Use  of  Vir- 
ginius  A.  Turpin,  Receiver, 

vs. 

George  Shuf  ddt,  Jr. 

(1878.) 

1.  Pleadinci — ^AssTTMPSTT.    A  plea  of  the  general  issue  in  assumpsit, 

that  the  defendant  did  not  "promise  in  manner  or  form" 
omitting  the  words  "undertake  or"  is  had  on  demurrer. 

2.  CoLLATEBAL  Sbcubities — DuTY  OF  Cbeditob  TO  SELL.    The  Creditor 

is  not  obligated  to  sell  securities  which  he  holds  as  collateral 
to  an  indebtedness  even  though  the  debtor  requests  him  to 
do  so. 
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General  No.  69,821.  Assumpsit.  Plaintiflf  sues  on  a  note, 
to  secure  which  certificate  of  stock  of  Fidelity  Bank  &  Globe 
Insurance  Company  were  deposited  as  collateral,  declaration, 
special  and  common  counts,  copy  of  note  sued  upon  and  affi- 
davit of  claim.  Defendants  filed  a  plea  of  non  assumpsit  in 
substance  and  form  the  same  as  that  filed  in  Chisholm  et  al. 
V,  McGinnis,  Chicago  Law  J.,  vol.  1,  No.  1,  p.  56,^  and  notice 
of  set-off;  to  which  plaintiff  demurred.  The  demurrer  was 
disposed  of  at  February  term,  1878,  as  follows: 

Plummer  &  Bradford,  attorneys  for  plaintiff. 

Shufeldt  &  ^yestover,  attorneys  for  defendants. 

Gary,  J.: — 

Let  the  demurrer  be  sustained,  as  decided  in  Chisholm  v, 
McGinnis. 

^Ir.  Westover  :  The  defendants  ask  leave  to  amend. 

Gary,  J.:  You  can  do  so,  on  filing  an  affidavit  showing 
that  you  have  a  good  defense. 

To  this  defendants  file  an  affidavit  setting  up  that  the  stock 
deposited  was,  at  the  time  deposited,  valuable,  and  that  while 
valuable  defendant  notified  plaintiflf  to  sell  and  apply  pro- 
ceeds to  payment  of  note  sued  upon.  This  plaintiff  neglected 
to  do,  and  defendant  was  damaged  thereby,  and  asks  to  have 
bis  damages  set  oflf  against  this  action. 

Mr.  Bradford  :  This  is  no  defense  in  law,  and  I  refer  your 
honor  to  the  following  cases:  Prettymam,  v.  Barnard,  37  111. 
109 ;  Rozet  V.  McClellan,  48  111.  347 ;  Story  on  Bailments,  sees. 
308-321;  Henry  v.  Eddy,  34  111.  508;  Cashman  v.  Hays,  46 
111.  145;  Leake  v.  Brown,  43  111.  372;  Belden  v.  Perkins,  78 
III.  449;  Chicago  Artesian  Well  Company  v.  Corey,  60  111. 
73;  Coggs  v.  Bernard,  Smith's  Lead.  Cas.  vol.  1,  pt.  1,  384. 

Mr.  Westover  :  I  refer  your  honor  to  28  Minn. 

Gary,  J. :  Plaintiflf  was  not  bound  to  sell  collaterals  which 
defendant  had  the  right  at  any  time  to  redeem.  He  did  not 
do  so,  and  could  not  force  plaintiflf  to  the  expense  and  trouble 
of  sale  or  litigation.  Let  the  plea  be  stricken  out  for  want 
of  sufficient  affidavit  of  defense.  Plea  stricken  and  judg- 
ment $4,751.28.     Appeal  prayed  and  allowed. 

1  Reversed  in  part  93  111.  597. 
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{Supreme  Court  of  Illinoia.    Northern  Chrand  DiviHon.) 
Felix  K.  Misch,  et  aL 

vs. 
Minor  N.  Knowlton. 

(January  21,  1878.) 

Affidavit  of  Merits — Stipulation  to  Vacate  Judgment — ^Right  of 
Court  to  Impose  Ck>NDinoNS.  Where  it  was  stipulated  and 
agreed  "by  counsel  and  by  the  court"  that  Judgment  might  be 
entered  against  the  defendants  for  |408.15  and  that  if  the 
defendants  should  by  affidavit  show  a  good  defense  to  the  suit, 
upon  the  merits,  the  Judgment  should  be  set  aside;  and  sub- 
sequently the  affidavit  of  one  of  the  defendants  was  filed,  show- 
ing a  meritorious  defense  to  all  of  the  note  upon  which  the 
Judgment  had  been  rendered,  except  181.27,  and  a  motion  was 
made  to  vacate  the  Judgment,  but  the  court  refused  to  grant 
the  motion  unless  the  defendants  would  actually  pay  plaint ift 
the  amount  conceded  to  be  due  by  the  affidavit;  it  was  held  to 
be  error. 

Appeal  from  superior  court  of  Cook  county. 

Per  Curiam  : — 

This  was  an  action  of  assumpsit,  brought  by  appellee  to 
recover  a  balance  claimed  to  be  due  upon  a  promissory  note ; 
to  the  declaration  appellant  interposed  a  demurrer,  and  at 
the  same  time  entered  a  motion  to  strike  from  the  files  the 
affidavit  of  claim,  on  account  of  certain  supposed  defects  it 
contained;  the  court  overruled  the  demurrer,  and  denied  the 
motion  to  strike  from  the  files  the  affidavit,  but,  as  appears 
from  the  bill  of  exceptions  contained  in  the  record,  it  was 
then  stipulated  and  agreed  in  open  court  **by  counsel  and  by 
the  court"  that  judgment  might  be  entered  against  the  de- 
fendant for  $408.15,  and  that  if  the  defendants  should  by 
affidavit  show  a  good  defense  to  the  suit,  upon  the  merits,  the 
judgment  should  be  set  aside.  Subsequently  the  affidavit  of 
one  of  the  defendants  was  filed,  showing  a  meritorious  de- 
fense to  all  of  the  note  upon  which  the  judgment  had  been 
rendered,  except  $81.27,  and  a  motion  was  made  to  vacate 
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the  judgment,  but  the  court  refused  to  grant  the  motion  un- 
less the  defendants  would  actually  pay  plaintiff  the  amount 
conceded  to  be  due  by  the  affidavit.  In  this  we  are  of  opin- 
ion the  court  erred.  When  appellants  filed  an  affidavit  which 
complied  with  the  stipulation  under  which  the  judgment  was 
rendered,  they  were  entitled  to  have  the  judgment  vacated, 
and  had  a  right  to  plead.  The  court  had  no  power  to  impose 
a  condition  not  embraced  in  the  stipulation.  It  was  no  part 
of  the  stipulation  that  defendants  should  pay  any  part  or 
parcel  of  the  plaintiff's  demand,  and  all  that  they  could 
be  required  to  do  was  to  file  an  affidavit  which  declared  a 
meritorious  defense.  This  they  did,  and  the  judgment  should 
have  been  set  aside,  and  defendants  allowed  to  plead. 

For  the  error  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded.    Judgment  reversed  and  remanded. 


iBupreme  Court  of  Illinois,    Northern  Chrand  Division.) 

James  Mix 

vs. 

The  People,  on  the  application  of  0.  P.  Singest,  Oounty 
Treasurer. 

(September  Term,  1877.) 

1-  Taxes — ^Application  fob  Judgment  fob— Bubden  of  Pboof.  An 
application  for  Judgment  for  delinquent  taxes  is  a  summary 
proceeding  and  the  burden  of  proof  Is  upon  the  party  whose 
lands  are  charged.  The  court  presumes  that  the  assessor  per- 
formed his  duty. 

2.  Same — ^Tbial  bt  Jxtbt.    In  an  application  for  Judgment  for  de« 

linquent  taxes  the  delinquent  is  not  entitled  to  a  trial  by  Jury. 

3.  Sams — Change  of  Venue.    In  an  application  for  Judgment  for 

delinquent  taxes  the  delinquent  is  not  entitled  to  a  change  of 
Tenue. 

Appeal  from  the  county  court  of  Kankakee  county :    Hon. 
C.  R.  Storr,  presiding.    Opinion  filed  January  21,  1878. 
Stephen  jB.  Moore,  attorney  for  appellant. 
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Breese,  J.,  delivered  the  opinion  of  the  court: — 

This  is  an.  appeal  by  James  Mix  from  the  county  court  of 
Kankakee  county  on  the  application  of  the  county  treasurer 
and  collector  of  that  county,  for  judgment  against  the  lands 
of  appellant  alleged  to  be  delinquent  in  the  payment  ot  the 
taxes  assessed  against  the  same. 

The  points  made  on  this  appeal  are:  First,  that  a  motion 
for  a  change  of  venue  was  denied;  second,  that  a  trial  by 
jury  was  refused ;  third,  there  was  no  proof  that  the  property 
had  been  assessed;  fourth,  it  was  error  to  admit  in  evidence 
the  delinquent  list. 

No  one  of  these  objections  is  tenable.  An  application  for 
judgments  for  delinquent  taxes  is  a  summary  proceeding, 
and  governed  by  the  revenue  act.  The  act  in  relation  to 
change  of  venue  and  to  trial  by  jury  have  no  application  to 
such  a  case.     It  is  not  a  suit  in  legal  parlance. 

It  has  been  often  held  by  this  court  that  the  party  whose 
lands  are  charged  as  being  delinquent  must  make  the  proof. 
It  is  not  incumbent  on  the  collector  to  prove  it,  for  it  is  an 
act,  with  which  he  is  not  in  privity.  He  is  not  required  to 
'  make  any  proof  of  the  acts  of  the  assessor.  Durham  v.  The 
People,  67  111.  414.  The  presumption  is,  the  assessor  and  all 
other  officers  performed  their  duty. 

The  revenue  act  makes  the  collector's  return  of  the  lists  of 
delinquent  lands  evidence.  Parties  can  make  objections  at 
the  proper  time,  if  there  be  any.  It  is  for  the  land-owner 
to  point  them  out.  So  far  as  we  can  discover,  the  writ  in  this 
case  complied  with  the  statute. 

The  other  points  are  settled  by  Buck  v.  The  People,  78  lU. 
560,  and  Mix  v.  The  People,  81  111.  118. 

The  judgment  must  be  affirmed.    Judgment  affirmed. 
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(Supreme  Court  of  Illinois,) 

Blartha  E.  Emmons,  et  al.,  etc. 

vs. 

Catherine  Moore. 

(January  Term,  1878.) 
Reheasixo.    Correction  of  expressions  in  opinion. 

Scotnlle  &  Bayley,  for  appellants. 
Sleeper  <fe  Whiton,  for  appellee. 

Craig,  J. : — 

There  is  a  petition  for  a  rehearing,  which  has  been  exam- 
ined, but  the  court  do  not  see  sufiBcient  ground  to  disturb 
the  judgment  that  was  entered  when  the  cause  was  consid- 
ered. The  petition  will  be  denied.  We  will,  however,  take 
occasion  to  correct  some  expressions  in  the  opinion,  not,  in- 
deed, to  change  the  judgment  in  any  respect. 

See  85  III.  304.— Ed. 


{Supreme  Court  of  Illinois.) 

Peters 

vs. 

Banta. 

(January  Term,  1878.) 

Appeal.    Appeal  will  not  be  dismissed  because  bill  of  exceptions 
is  stricken  out  of  record. 

Walker,  J. : — 

There  is  a  motion  entered  to  dismiss  the  appeal  because  the 
bill  of  exceptions  has  been  stricken  out.  We  can  see  no  rea- 
son for  dismissing  the  appeal  because  there  is  no  bill  of  ex- 
ceptions; A  party  can  appeal  without  a  bill  of  exceptions 
if  he  wants  to  raise  questions  independent  of  the  proceedings 
had  upon  the  trial  before  the  jury.  The  motion  will  be  de- 
nied. 


42  Howe  Machine  Co.  vs.  Layman. 

(Bupreme  Court  of  JlUnoia,) 

Francis  BL  Bichardson 

vs. 

Henry  Deming. 

(January  Term,  1878.) 
JuBiSDicTioN.    Appeal  dismissed  for  want  of  Jurisdiction. 

Craig,  J.: — 

There  is  a  motion  to  dismiss  the  appeal.  It  appears  from 
the  record  that  this  was  an  action  in  assumpsit,  and  the 
amount  recovered  was  $75 ;  the  judgment  being  recovered  on 
the  7th  of  August,  when  an  appeal  was  taken  to  this  court 
An  appeal  in  this  case  does  not  lie  to  this  court,  but  since 
the  establishment  of  the  appellate  courts  should  have  gone 
to  that  tribunal.  The  appeal  will  be  dismissed,  and  leave 
will  be  given  to  withdraw  the  record,  if  desired,  in  order  to 
take  an  appeal  to  the  proper  court 


{Supreme  Court  of  Illinois.) 

The  Howe  Machine  Go. 

vs. 

Sam.  Layman,  etc. 

(January  Term,  1878.) 
Bbiefs.    Motion  for  extension  of  time  to  file. 

Walker,  J. : — 

There  is  a  motion  by  appellant  for  further  time  to  file  brief. 
In  this  case  the  court  thinks  there  are  grounds  for  an  exten- 
sion of  the  time.  The  time  will  be  extended  six  days.  That, 
however,  will  carry  it  past  the  call.  The  case  will  be  taken 
when  it  is  reached  on  the  call,  unless  appellee  shall  object, 
and  if  the  party  applying  fails  to  comply  with  the  rule  for 
extension  of  time  by  filing  his  brief,  the  submission  will  be 
set  aside  and  the  judgment  affirmed. 
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[{Supreme  Court  of  Illinois.) 

Francis  M.  Bichardson 

vs. 

Henry  Deming. 

(January  Term,  1878.) 

JumsDicnoK.    Appeal  dismissed  for  want  of  Jurisdiction. 

Ckaio^  J.: — 

There  is  a  motion  to  dismiss  the  appeal.  It  appears  from 
the  record  that  this  was  an  action  in  assumpsit,  and  the 
amount  recovered  was  $75 ;  the  judgment  being  recovered  on 
the  7th  of  August,  when  an  appeal  was  taken  to  this  court. 
An  appeal  in  this  case  does  not  lie  to  this  court,  but  since 
the  establishment  of  the  appellate  courts  should  have  gone 
to  that  tribunal.  The  appeal  will  be  dismissed,  and  leave 
will  be  given  to  withdraw  the  record,  if  desired,  in  order  to 
take  an  appeal  to  the  proper  court. 


(Bupreme  Court  of  Illinois,) 

The  Howe  Machine  Go. 

vs. 

Sam.  Lajrman,  etc. 

(January  Term,  1878.) 

Briefs.     Motion  for  extension  of  time  to  file. 

Walker,  J.: — 

There  is  a  motion  by  appellant  for  further  time  to  file  brief. 
In  this  case  the  court  thinks  there  are  grounds  for  an  exten- 
sion of  the  time.  The  time  will  be  extended  six  days.  That, 
however,  will  carry  it  past  the  call.  The  case  will  be  taken 
when  it  is  reached  on  the  call,  unless  appellee  shall  object, 
and  if  the  party  applying  fails  to  comply  with  the  rule  for 
extension  of  time  by  filing  his  brief,  the  submission  will  be 
set  aside  and  the  judgment  affirmed. 
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(Supreme  Court  of  Illinois.) 

The  People  on  the  Relation  of  Olenn 

vs. 

Thos.  S.  Needles. 

(January  Term,  1878.) 

Handaicus.  Leave  to  file  petition  for.  If  respondent  demurs  to 
petition  no  process  is  necessary.  Where  only  private  Interests 
are  involved  case  will  not  be  advanced. 

ScOTT,  J.: — 

In  this  case  the  motion  is  for  leave  to  file  a  petition  for  a 
mandamus.  We  see  no  reason  why  leave  should  not  be 
granted  to  file  the  petition.  As  the  attorney-general  has  en- 
tered a  demurrer  to  the  petition  there  is  no  necessity  for 
awarding  process.  Only  private  interests  are  involved  in  the 
litigation  and  the  case  will  be  placed  upon  the  docket  and 
called  in  its  regular  order. 


{Circuit  Court  of  Cook  County,    In  Chancery.)^ 

Martin 

vs. 

Pee. 

(Dec.   24,  1877.) 

Pbacticb — ^Motion  for  a  REvStbainino  Obdeb — AFFiDAvrr  Not  En- 
titled IK  THE  Case,  Etc. — ^Amendment.  Where  an  affidavit  is 
made  and  filed  In  a  case,  and  duly  entitled  therein,  before  an 
amendment  to  the  bill  is  made  and  filed,  it  is  properly  entitled 
in  the  cause  and  will  stand  as  to  a  subsequent  amendment.  One 
good  affidavit  supporting  the  facts  in  the  bill  is  sufficient  to 
ground  a  motion  for  a  restraining  order. 

Motion  for  restraining  order.    Heard  before  Farwell,  C.  J. 
Gen.  No.  27,234. 
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Mr.  Ke^b:  Your  honor,  I  wish  an  injunction  or  a  restrain- 
ing order. 

Mr.  King:  His  bill  is  not  good  for  anything.  It  is  not 
verified.     The  so-called  amendment  is  not  embodied  in  it. 

Mr.  Kerb:  There  are  affidavits  in  support  of  the  amend- 
ments. 

Mr.  King:  The  amendment  has  no  venue  or  jurat.  You 
might  as  well  file  a  newspaper. 

Faewell,  C.  J. :  He  says  that  the  facts  herein  stated  are 
verified  by  affidavit. 

Mr.  Kjjrr:  We  don't  make  any  defense  as  to  the  title  to 
these  goods.  They  are  simply  pledged.  One  man  has  the 
custody  and  the  other  the  warehouse  receipts.  What  we  want 
is  to  have  the  goods  remain  in  statu  quo.  We  want  a  re- 
straining order  for  our  protection. 

Mr.  King:  The  affidavits  are  neither  of  them  entitled  in 
the  case.    The  last  don't  appear  to  be  entitled  in  either  case. 

Fabwell,  C.  J.:  What'  is  the  objection  to  the  first  affi- 
davit? 

Mr.  King  :  The  objection  to  the  first  is  that  it  is  not  enti- 
tled in  the  case;  and  to  the  second  one,  that  it  is  not  entitled 
in  any  court. 

Fabv^tbll,  C.  J. :  The  first  one  is  entitled  in  the  case  as  it 
was  before  the  amendment.  This  affidavit  was  made  before 
the  amendment  in  fact  was  made,  and,  when  the  affidavit  in 
fact  was  made,  there  was  such  a  suit  in  court,  so  that  they 
would  be  bound  by  the  affidavit.  He  took  leave  to  amend 
and  did  not  amend.  I  think  it  will  stand.  If  there  is  one 
good  affidavit  stating  the  facts,  that  will  probably  be  suffi- 
cient. The  first  one,  I  think,  is  entitled  in  the  case  as  it  then 
was.  He  will  be  guilty  of  perjury  if  that  was  not  true  when 
made.  I  don't  know  why  they  can't  use  a  paper  filed  in  a 
case  before  the  amendment.  It  would  not  be  necessary,  be- 
cause of  an  amendment,  to  have  the  parties  all  sworn  over 
again. 
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(Superior  Court  of  Cook  County.) 
Max  Stem 

Oeorge  Eager,  et  al. 

(December  Term,  1877.) 

PsAOTiGK — Application  to  Withdraw  Demxtrbeb  and  Plead  Oveb 
IN  AN  Action  on  an  Appeal  Bond  Whebb  no  Defense  is  Shown. 
Leaye  will  not  be  granted  to  withdraw  a  demurrer  and  plead 
oyer,  unless  there  is  an  actual  defense  shown  by  affldayit  set- 
ting up  the  extrinsic  facts  relied  upon. 

Demurrer  to  plaintiff's  declaration.     Gen.  No.  69,142. 

Philip  Stein,  attorney  for  plaintiflP. 

Ricaby  dk  L(mdis,  attorneys  for  defendant,  Curtis. 

Mr,  Landis  :  Your  honor,  this  is  a  demurrer  to  the  plain- 
tiff's  declaration.  I  ask  leave  to  withdraw  the  demurrer  and 
file  a  plea. 

Gaby,  J.:  I  would  not  permit  any  pleading  over  unless 
there  was  an  actual  defense  shown. 

Mr.  Landis  :  This  was  an  action  on  an  appeal  bond,  on  an 
appeal  to  the  appellate  court. 

Gaby,  J. :  Then  you  have  got  your  objection  on  the  record. 
If  the  bond  is  an  invalid  one,  then  you  have  your  objection 
on  the  face  of  the  record.  If  the  question  is  one  of  law  on 
the  face  of  the  bond,  you  don't  need  to  plead  over.  If  the 
question  is  one  of  fact,  why  then,  unless  he  (plaintiff's  coun- 
sel) consents,  you  can  show  by  afBdavit  what  the  extrinsic 
facts  are  before  I  can  give  leave  to  amend  in  a  case  of  this 
sort  You  will  have  to  set  up  what  the  circumstances  are  in 
order  to  get  leave  to  amend.  The  plea  and  the  af5davit  must 
be  presented  first. 

Mr.  Landis:  I  think  this  is  a  case  where  we  ought  to  be 
allowed  to  plead  over. 

Gary,  J. :  I  believe  the  declaration  recites  that  the  appel- 
late court  made  a  rule  that  you  should  file  an  additional  and 
further  appeal  bond,  which  you  did  not  do.  Under  the  70th 
preme  court  shall  be  dismissed  by  reason  of  any  informality 
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section  of  the  practice  act,  **  Hereafter  no  appeal  to  the  su- 
or  insufSciency  of  the  appeal  bond,  if  the  party  taking  such 
appeal  shall,  within  a  reasonable  time,  to  be  fixed  by  the 
coorty  file  a  good  and  sufficient  appeal  bond  in  such  cause,  to 
be  approved  by  said  court"  Now  the  declaration  avers  that 
the  case  wajs  taken  to  the  appellate  courts  and  that  you  did 
not  file  any  new  bond.  Now  whether  the  bond  which  pro- 
cured the  stay  of  execution  from  the  time  that  the  bond  was 
filed  by  the  circuit  court  until  the  appeal  was  dismissed  in 
the  appellate  court  is  a  binding  obligation  which  may  be  col- 
lected from  the  defendants  is  a  question  of  law  which  ap- 
pears upon  the  record.  You  don't  need  to  appeal.  If  it  is 
bad,  then  upon  the  demurrer  the  judgments  should  be  a  bar 
to  the  defendants.    So  there  is  nothing  to  plead. 

Mr.  Laxdis  :  We  want  to  show  wherein  it  is  bad. 

Qaey,  J. :  Whether  it  is  good  or  bad  appears  on  its  face. 
If  you  have  any  case  showing  that  the  neglect  to  put  in  that 
bond  to  the  first  district — that  is  the  apparent  defect,  that  it 
don't  recite  an  appeal  to  the  first  district, — ^it  simply  recites 
an  appeal  to  the  appellate  court, — ^then  I  will  hear  you.  If 
not,  then  let  the  demurrer  be  overruled  and  judgment  go  for 
the  plaintiff.    Leave  to  plead  denied.    Motion  denied. 


{Superior  Court  of  Cook  County.) 
Anonymous. 

Pbactice.    1.  Leave  to  reply  double — ^Replication  de  injuria,  when 
allowable.     2.  Notice  of  motion — ^When  necessary. 

Counsel:   I  ask  leave  to  reply  double. 

Gaby,  J. :  Have  you  given  any  notice  of  the  application  to 
reply  double? 

Counsel  :  You  gave  me  leave  to  reply. 

Gaby,  J.:  I  gave  you  leave  to  reply,  but  that  was  not  a 
double  application.  Why  don't  you  reply  generally?  The 
replication  de  injuria  would  be  applicable  in  that  case.  Look 
in  Smith's  Leading  Cases  as  to  the  replication  de  injuria  as 
to  the  action  of  assumpsit.  Crogate's  Case,  1  Smith's  Lead. 
Gas.  part  I,  pp.  247-262.    I  don't  make  any  order  without 
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notice  to  the  other  side.  I  don't  ^ve  leave  to  reply  double 
without  notice.  Whenever  there  is  necessity  to  apply  to  the 
court  there  must  be  notice  to  the  other  side. 


'( Superior  Court  of  Cook  County.) 
Anonymous. 

Practice — ^Tbovis.     No  affidavit  of  merits  required  in  action  of 
trover. 

Mr.  CowEN :  Your  honor,  6360.  I  want  to  move  the  court 
for  a  default  in  that  case  for  want  of  a  plea  and  affidavit 
of  merits.     It  is  an  action  of  trover. 

Gary,  J. :  There  is  no  affidavit  of  merits  wanted  in  an  ac- 
tion of  trover.     The  statute  don't  require  it 

Mr.  CowEN :  Yes,  but  there  is  a  contract  there  your  honor. 

Gary,  J.:  That  don't  matter.  An  action  of  trover  can't 
be  based  upon  a  contract  for  the  payment  of  money.  There 
is  nothing  in  that.    Motion  overruled. 


(Superior  Court  of  Cook  County ^ 
Anonymous. 

Appeal.     To  superior  court  by  one  defendant.     Service  on  co- 
defendants. 

Gary,  J. :  Where  an  appeal  is  taken  to  the  superior  court 
by  one  of  several  defendants,  there  must  be  service  on  the 
other  defendants  before  you  can  proceed  in  that  court. 


(Superior  Court  of  Cook  County,) 

Anonymous. 

(January  5,  1878.) 

Continuance.    By  stipulation  of  counsel  after  a  suit  is  set  down 
for  trial  by  the  court. 

Plaintiff's  counsel  asked  for  a  continuance  until  the  fol- 
lowing morning  at  10  a.  m. 
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Gary,  J. :  The  case  has  been  set  for.  trial  and  I  have  no 
right  of  my  own  motion  to  grant  a  continnance.  If  yon  will 
stipulate  for  a  continnance  yon  may  arrange  it  between  your- 
selves. If  yon  will  stipulate  not  to  non-suit,  the  other  side 
can  safely  consent  to  a  continuance. 

Mr.  Storbs  :  "We  wiU  stipulate  not  to  non-suit  or  get  beat 
either. 

Gary,  J. :  You  had  better  stipulate  not  to  non-suit  first* 

Mr.  Storrs  :   We  will,  your  honor. 


(Circuit  Court  of  Cook  County,) 

John  L.  Beveridge,  for  Use  of  Oliver  Smith 

vs. 

Estate  of  M.  0.  Walker. 

(January  14,  1878.) 

Bail.  Where  a  claim  on  a  ball  bond  is  filed  against  the  estate  of 
the  surety  in  the  bond,  the  evidence  must  show  that  ^e  bond 
required  by  the  statute  was  taken  according  to  every  require- 
ment of  the  law,  or  it  will  be  illegal  and  void,  and  where  the 
evidence  shows  affirmatively  that  it  was  not  so  taken  such 
claim  will  not  be  allowed. 

MiUer  dk  Frost,  attorneys  for  plaintiff. 
E,  A.  Small,  attorney  for  defendant. 

Rogers,  J. : — 

The  statute  in  force  when  the  bail  was  taken,  in  the  orig^- 
inal  suit  of  Smith  v.  Aylesworih,  required  (1)  an  afSdavit 
setting  out  the  nature  and  cause  of  action,  with  the  facts  in 
relation  thereto,  to  be  delivered  to  the  clerk  of  the  court,  who 
(if  upon  examination  thereof  he  was  satisfied  that  sufficient 
cause  was  shown)  issued  (2)  a  capias  ad  respondendum  for 
the  arrest  of  the  defendant,  (3)  with  an  indorsement  thereon 
of  an  order  specifying  in  what  amount  the  defendant  should 
be  required  to  give  bail;  (4)  which  writ  the  sheriff  was  re- 
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qnired  to  serve  and  to  take  bail  accordingly;  that  is,  (5)  a 
bail  bond  to  himself,  with  sufficient  security  in  a  penalty 
double  the  sum  for  which  bail  was  required;  (6)  and  this 
bond  was  to  be  returned  with  the  writ  on  the  first  day  of  the 
term  of  the  court  to  which  the  writ  was  returnable.  (7)  The 
bail  so  taken  was  deemed  special  bail,  and  could  be  proceeded 
against  by  action  of  debt,  in  the  name  of  the  plaintiff  in  the 
original  action,  except  when  the  bail  was  adjudged  insuffi- 
cient by  the  court;  but  no  suit  could  be  eommenced  upon 
such  bail  bond  until  a  capias  ad  satisfaciendum  had  been  is- 
sued against  the  defendant  in  the  original  suit  and  been  re- 
turned that  the  defendant  was  not  found  in  the  county  in 
which  he  had  been  arrested.  In  this  case,  a  claim  on  bail 
bond,  filed  in  the  county  court  by  Smith  v.  The  Estate  of  M, 
0.  Walker,  deceased,  security  in  the  bond,  which  is  here  on 
appeal  from  that  court,  it  appears,  by  proof  satisfactory 
to  me,  that  the  plaintiff  filed  an  affidavit  (in  the  original 
suit)  for  the  purpose  of  procuring  a  writ  for  the  arrest  of 
Aylesworth;  that  the  clerk  issued  the  writ,  with  an  order 
thereon  specifying  some  amount  for  which  the  defendant 
should  be  required  to  give  bail,  but  there  is  no  sufficient  proof 
4>f  the  actuai  sum  (tlie  evidence  leaving  it  indefinite) — either 
:$3,000  or  $3,500,  but  which  it  is  altogether  uncertain,  while 
iihe  presumption  arising  from  the  amount  of  the  bail  bond, 
:$3,000,  is  that  the  order  on  the  writ  specified  $1,500  as  the 
iunount  of  bail  required.  It  also  appears  that  the  sheriff, 
under  that  writ,  arrested  the  defendant,  and  that  he  gave  a 
bail  bond,  with  M.  0.  Walker  as  security,  in  the  penal  sum 
of  $3,000,  with  conditions  as  required  by  law,  and  substan- 
tially as  those  in  the  copy  of  bond  filed  as  the  foundation  of 
plaintiff's  claim  in  this  case;  and  that  this  bond  was  returned 
to  the  court  with  the  writ.  This  bond,  together  with  the  writ 
and  all  other  parts  of  the  record, — affidavit,  declaration,  etc., 
— ^were  destroyed  in  the  great  fire  in  this  city  on  the  8th  and 
9th  of  October,  1871. 

The  original  records  of  this  suit  of  Smith  v,  Aylesworth 
being  thus  destroyed,  the  plaintiff  filed  a  petition  in  June, 
1873,  under  what  is  commonly  known  as  the  **  Burnt  Rec- 
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ords  Act,"  to  have  them  restored;  or  rather,  in  the  language 
of  the  petition,  he  presented  a  ''draught  affidavit  and  declara- 
tion substantially  the  same  in  matter  and  form  as  the  origi- 
nals on  file  in  said  cause,  and  which  were  destroyed  as  afore- 
said," and  prayed  **for  an  order  declaring  the  said  draught. 
affidavit  and  declaration  be  a  substitute  for  the  said  original 
record,  so  far  as  the  same  may  extend  in  supplying  the  de- 
fect caused  by  the  destruction  of  the  same." 

The  act  under  which  he  filed  this  petition  required  the 
party  interested  (plaintiff)  to  make  a  written  application  to 
the  court,  verified  by  affidavit  showing  the  destruction  thereof 
and  the  substance  of  the  record  so  destroyed,  and  that  such 
destruction  of  such  record,  unless  supplied,  would  result  in 
damage  to  the  party,  and  thereupon  the  court  should  order 
such  application  to  be  entered  of  record  and  due  notice  of 
said  application  to  be  given  that  it  would  be  heard  by  the 
court.  And  upon  hearing,  said  court  should  make  an  order 
reciting  what  was  the  substance  and  effect  of  said  destroyed 
record;  which  order  was  to  be  entered  of  record,  and  have 
the  same  effect  which  said  original  record  would  have  if  the 
record  had  not  been  destroyed,  so  far  as  concerns  the  party 
making  the  application  and  the  person  who  had  been  notified 
as  provided  for  in  the  act.  Upon  this  application  the  court 
made  an  order  in  substance,  ''that  the  case  be  and  it  is  hereby 
restored." 

There  was  no  order  entered  of  record  reciting  what  was 
the  substance  and  effect  of  said  destroyed  record,  but  the  sub- 
stituted declaration  and  affidavit  were  filed,  and  thereby,  it 
is  claimed,  were  made  records.  But  copies  of  the  original 
writ,  the  order  thereon  fixing  amount  of  bail  required,  the 
return  on  the  writ  and  the  bail  bond,  were  not  filed,  and  no 
order  made  reciting  the  substance  and  effect  thereof. 

If  it  was  necessary  to  have  the  destroyed  records  restored 
in  order  to  charge  the  parties,  then  there  is  a  fatal  omission 
in  not  restoring  the  bond,  writ,  order  fixing  amount  of  bail 
and  the  sheriff's  return  on  said  writ  And,  even  if  this  had 
been  restored,  still  as  to  Walker  they  would  not  have  the 
same  effect  as  the  originals  would,  because  he  was  not  noti- 
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fied  of  the  application  or  hearing  as  required  by  the  statute, 
in  order  to  charge  him,  or  that  they  should  have  that  effect 
He  was  no  party  to  the  suit,  and  it  is  true  that  it  was  not 
necessary  to  restore  the  suit  and  the  records  thereof,  that  he 
should  have  notice ;  that  is,  it  could  proceed  to  trial  and  judg- 
ment as  it  did,  and  be  effectual  as  against  Aylesworth,  who 
had  notice  of  the  application,  and  who  in  fact  appeared  and 
defended  it.  But  if  Walker  was  to  be  charged  on  the  bond 
and  held  as  bail,  he  should  have  been  served  with,  and  was 
entitled  to,  notice  of  the  proceeding  before  his  interests  could 
be  affected.  If  notified,  he  could  have  appeared — could  have 
had  a  day  in  court — to  see  that  the  copy  of  the  bond  was  a 
correct  copy  of  the  one  he  executed  and  that  the  bond  was 
such  as  was  required  by  the  statute,  and  if  not,  to  have  the 
bond  quashed  or  himself  released  therefrom  by  reason  of  its 
invalidity. 

But  suppose  it  was  not  necessary  to  restore  the  bond,  writ, 
order  fixing  amount  of  bail  and  return  of  the  sheriff  on  the 
writ,  and  that  Walker  or  his  administrator  could  be  sued 
upon  it  as  a  lost  or  destroyed  bond,  as  in  the  loss  or  destruc- 
tion of  any  record,  bond  or  note  (as  I  am  inclined  to  think), 
still  the  question  remains,  has  a  case  been  made  out  to  chai^ 
his  estate! 

As  to  the  execution  of  a  bond,  substantially  such  as  is  sued 
on,  and  that  it  was  taken  as  bail  on  the  arrest  of  Aylesworth 
I  have  no  doubt.  But  was  it  a  valid  bond!  Was  it  taken 
for  the  amount  required  by  the  order  of  the  clerk,  indorsed 
on  the  writ!  There  is  no  proof  that  it  was;  the  precise 
amount  of  bail  required  not  having  been  shown.  This  is  nec- 
essary to  show  the  validity  of  the  bond.  It  devolved  on  the 
plaintiff,  not  only  to  prove  the  execution  of  a  bond  and  its 
contents  (the  original  being  lost),  but  the  prerequisites,  ac- 
cording to  the  allegations  of  his  affidavit  of  claim  filed  in  this 
case. 

The  claim  having  been  objected  to,  the  affidavit  stands  in 
the  place  of  a  declaration  in  an  ordinary  suit,  and  the  claim- 
ant is  required  to  prove  all  its  material  allegationa 
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In  the  affidavit,  the  claimant  has  averred  that  Smith 
brought  suit  against  Aylesworth,  filed  his  affidavit  for  a  ca- 
pias ad  respondendum,  that  the  court  (should  have  been, 
that  the  derk)  ordered  that  the  defendant  be  held  to  bail  in 
the  sum  of  $3,000;  that  the  writ  was  issued,  bail  was  given 
in  the  sum  of  $3,000,  and  that  the  writ  was  returned,  etc. 
Those  were  material  allegations,  necessary  to  show  the  liability 
of  Walker's  estate,  and  as  such  the  claimant  is  required  to 
prove  them.  He  has  failed  in  this,  that  he  did  not  show 
the  amount  of  bail  required,  nor  the  return  of  the  ofScer  on 
the  writ. 

But  it  is  insisted  by  claimant's  attorneys  that  it  was  suffi- 
cient to  prove  the  bond — its  execution  and  conditions ;  that  it 
was  given  to  release  Aylesworth;  that  it  was  returned  to 
court;  that  judgment  was  rendered;  that  a  ca.  sa  was  issued 
and  returned  that  the  defendant  was  not  found.  If  Walker 
was  alive  and  this  was  an  ordinary  action  of  debt  on  the 
bond,  with  such  averments  as  are  contained  in  the  affidavit 
of  claim,  and  he  had  put  in  issue,  by  pleas,  those  averments, 
then  such  proof,  alone,  would  nl>t  have  been  sufficient  to 
authorize  a  finding  in  the  plaintiff's  favor.  But  here  he  is 
dead,  and  this  proceeding  is  by  claim  filed  against  his  estate, 
and  all  defenses  may  be  interposed  without  technical  plead- 
ing. The  claim  is  objected  to,  and  it  becomes  necessary  for 
the  claimant  to  make  all  the  proof  that  would  be  required  on 
pleas  of  nul  tiel  record,  non  est  factum,  or  that  the  bond  was 
void  because  it  was  not  taken  for  the  amount  indorsed  on  the 
writ. 

In  Stafford  v.  Low,  20  111.  152,  in  an  action  on  a  bail  bond, 
the  defendant  plead  that  the  affidavit  in  the  original  suit 
upon  which  the  writ  was  issued,  and  upon  which  the  de- 
fendant was  held  to  bail,  did  not  comply  with  the  statute,  and 
was  insufficient  in  law,  in  not  stating  facts,  etc.,  and  that  the 
arrest  under  the  writ  was  illegal,  and  the  bail  bond  was  there- 
fore void.  The  supreme  court  held  the  plea  to  be  good.  The 
requirements  of  the  statute  had  not  been  complied  with, 
and  the  bond  was  void.     So  here,  there  is  no  proof  of  the 
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exact  amount  of  the  bail  required  by  order  of  the  clerk  in- 
dorsed on  the  writ  of  capias  ad  respo^idendum,  nor  of  the 
precise  return  of  the  sheriff. 

We  are  asked  to  presume  that  the  officer  did  what  the  law 
required;  that  he  made  a  return  of  the  arrest,  the  giving  of 
bail,  and  that  the  bail  bond  was  filed  with  his  writ  so  re- 
turned ;  but  it  is  dangerous  to  render  judgments  on  mere  pre- 
sumptions of  compliance  with  oflScial  duty.  And  if  such 
presumptions  are  allowed  with  such  serious  effect,  then  we 
must  presume,  also,  that  as  the  bond  was  for  $3,000,  the  order 
on  the  writ  requiring  bail  was  in  the  sum  of  $1,500 ;  for  the 
statute  required  the  sheriff  to  take  bond  with  a  penalty 
double  the  amount  of  bail  required,  and  he  in  fact  took  it  for 
$3,000.  Then  there  is  a  variance  between  the  proof  on  pre- 
sumptions and  the  allegation  in  the  affidavit,  that  the  amount 
required  by  the  clerk  by  his  order  on  the  writ  was  $3,000. 
But  in  view  of  the  evidence  of  Mr,  Rockwell,  the  presump- 
tion that  the  sheriff  took  the  bond  required  by  law  cannot 
arise,  because  his  testimony  (and  there  is  no  other  in  the  case 
upon  that  point)- is,  that  by  the  order  of  the  clerk  the  amount 
of  bail  required  was  either  $3,000  or  $3,500;  then  of  course,  un- 
der the  statute,  the  sheriff  should  have  required  bail  in  double 
the  amount,  and  the  penalty  of  the  bond  would  have  been 
either  $6,000  or  $7,000.  So  in  any  point  of  view  the  bond  re- 
quired by  the  statute  was  not  taken ;  or,  to  say  the  least  of  it, 
it  is  not  shown  by  the  evidence  that  it  was  according  to  the 
requirement  of  the  law,  or  the  order  of  the  clerk.  If  not  flie 
bond  required,  then  it  was  and  is  illegal  and  void. 

So  far  from  the  evidence  showing  that  the  bond  was  in 
accordance  with  the  requirements  of  the  statute,  I  am  satis- 
fied it  shows  affirmatively  that  it  was  not. 

I  must  therefore  disallow  the  claim,  and  sustain  the  order 
of  the  county  court,  from  which  this  appeal  was  taken.  Or- 
der sustained. 
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(Bupreme  Court  of  Illinois,) 
Lncinda  O.  Bent 

V8. 

Kary  Ooleman,  et  al. 

(January  Term,  1878.) 
Dismissal  of  Appkal  fob  Insufficienct  of  Bond.  Cross  motion  to 
amend  insufficient  bond. 

Sheldon,  J. : — 

There  is  a  motion  to  dismiss  the  appeal  for  want  of  a  suffi- 
cient appeal  bond  and  a  cross  motion  for  leave  to  file  an 
amendment.  The  cross  motion  is  allowed  and  five  days  given 
within  which  to  file  the  amendment. 


{Supreme  Court  of  Illinois,) 

Ljrman  Chapin 

vs. 

Jnlia  H.  Billings. 

(January  Term,  1878.) 

Affeai.  BoifD.   Motion  to  file  a  new  bond  in  forcible  detainer  suit 
to  cover  accruing  rents  and  profits. 

WUUam  H,  Barnes,  Isaac  J.  Ketchum  and  Charles  A. 
Barnes,  for  appellant. 

Brown,  Kirby  &  Russell,  for  appellee. 

Sheldon,  J.: — 

There  is  a  motion  to  file  a  further  appeal  bond  in  the  case. 
Objections  are  taken  to  the  bond  filed.  It  is  a  case  of  forci- 
ble detainer,  and  the  objection  is  that  the  bond  filed  does  not 
cover  accruing  rents  and  profits,  but  is  conditioned  merely  for 
payment  of  the  judgment  and  costs,  the  judgment  being  merely 
for  the  restitution  of  the  land,  the  condition  really*  covers 
costs.  "We  think  the  bond  should  also  cover  the  accruing 
rents  and  profits,  although  the  order  of  the  court  below  does 
not  require  that;  still  we  think  it  should  require  it.  We 
think  the  penalty  is  sufficient^  $2,500,  and  we  therefore  rule 
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to  file  a  sufficient  appeal  bond  within  twenty  days,  con- 
ditioned  to  cover  rents  and  profits,  and  if  not  done  within 
that  time  the  appeal  will  be  dismissed. 

Sghofieu),  J.:  The  order  is  entered  requiring  the  bond 
to  be  entered  within  thirty  days  of  this  date — to  be  approved 
by  the  clerk  of  this  court,  and  in  default  of  such  b<»id  being 
filed  the  appeal  will  be  dismissed. 

NoTB.    See  91  IH.  634.— Ed. 


(Circuit  Court  of  Cook  County.} 

'  Anna  Wescott 
vs. 
John  Henhard,  et  aL 
(Opinion  delivered  May  20, 1878.) 

1.  JusTTOi:  OF  THE  PEACE — JuBiBDicTiON.    A  justice  court  Is  One  of 

limited  and  inferior  Jurisdiction.  Its  acts  are  null  and  void 
where  it  assumes  jurisdiction  not  given  by  statute.  Such  juris- 
diction must  affirmatively  appear. 

2.  Same — ^Jubisdigtion  in  Action  of  Tbespass.     Where  the  entry 

on  the  justice's  docket  showed  a  judgment  in  favor  of  plaintift 
In  an  action  ''to  recover  damages  for  trespass"  it  was  held 
that  this  was  insufficient  as  the  entry  did  not  indicate  whether 
the  trespass  was  against  the  person  or  against  property. 

McAllister,  J.,  delivered  the  opinion  of  the  court: — 
Anna  Wescott  recovered  a  judgment  before  George  L. 
Ford,  Esq.,  a  justice  of  the  peace,  January  25,  1878,  against 
John  Menhard  and  Agnes  Menhard,  his  wife,  for  $150  dam- 
ages. I'he  defendants  filed  a  petition  in  this  court  for  a 
common-law  certiorari,  which  was  allowed  by  my  brother  Ro- 
gers, and  to  which  return  has  been  made.  The  question  for 
decisi<Mi  is  whether  it  appears  from  the  transcript  of  the  jus- 
tice, which  alone  can  be  considered,  that  the  subject-matter 
of  the  suit  was  within  the  jurisdiction  of  the  justice. 

The  entries  on  the  justice's  docket  are  that  the  ''action  is 
brought  to  recover  damages  for  trespass  by  above  named  de- 
fendants." 
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The  court  decided  that  the  plaintiff,  according  to  the  evi- 
dence offered,  was  entitled  to  the  possession  of  the  premises 
until  January  21,  1878.  Judgment  was  entered  against  the 
defendants  for  the  sum  of  $150  damages  in  trespass,  and 
costs  of  suit,  and  in  favor  of  plaintiff. 

A  justice's  court  is  one  of  limited  and  inferior  jurisdic- 
tion ;  the  statute  is  the  charter  of  its  authority.  Its  acts  are 
null  and  void  when  it  assumes  jurisdiction  not  given  by  the 
statute.  Robinson  v.  Harlan,  1  Scam.  237.  The  law  is  well 
settled  that  iu  order  to  justify  courts  not  of  record,  in  taking 
cognizance  of  a  cause,  their  jurisdiction  must  affirmatively 
appear.  Trader  v.  McKee,  1  Scam.  558.  Authorities  might 
be  multiplied  to  any  extent  in  further  support  of  the  above 
propositions.  Sec.  122  of  the  Justice's  Act,  Rev.  Stat.  655, 
declares  that,  **It  shall  be  the  duty  of  every  justice,  when- 
ever a  suit  shall  be  commenced  before  him,  to  record  in  a 
well-bound  book  kept  for  that  purpose,  the  names  of  the  par- 
ties, the  amount,  and  nature  of  the  debt  sued  for,"  etc. 

Sec.  13,  Rev.  Stat.  639,  defines  the  jurisdiction  of  justices 
of  the  peace,  and  gives  jurisdiction  '*in  actions  for  damages 
for  injury  to  real  property,  or  for  taking,  detaining,  or  injur- 
ing personal  property." 

But  such  courts  have  no  jurisdiction  of  actions  for  injury 
to  the  person  or  to  the  relative  rights  of  persons. 

Trespass  is  an  action  brought  for  injury  to  the  person  as 
well  as  to  property.  If  the  entry  of  the  justice  had  been: 
Trespass  for  injury  to  real  property  or  to  personal  property, 
or  even  trespass  to  property,  then  it  would  have  shown  a 
case  within  the  justice's  jurisdiction,  and  the  law  would  in- 
dulge the  presumption  that  the  evidence  proved  or  sustained 
the  cause  of  action  specified.  As  was  held  in  Chicago  &  Rock 
Island  Railway  Compam^y  v.  Fell,  22  111.  336,  which  was  a  com- 
mon-law certiorari  to  justice's  court:  **It  was  only  neces- 
sary that  the  court  should  see  that  the  law  conferred  jurisdic- 
tion upon  the  justice  to  take  cognizance  of  the  offense  speci- 
fied; and  when  it  appears  that  the  court  could  have  had  juris- 
diction, the  presumption  is  that  the  evidence  made  out  a  proper 
cause  for  its  exercise."    In  that  case,  **the  offense  specified" 
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on  the  justice's  docket  was  ''trespass  on  personal  property." 
In  the  case  in  hand  it  is  simply  trespass,  with  nothing  to 
affirmatively  show  that  it  was  trespass  to  property  and  not 
to  the  person,  over  which  the  justice  has  no  jurisdiction. 
The  finding  of  the  justice  as  to  plaintiff  being  entitled  to 
the  possession  of  premises,  standing  by  itself  as  it  does,  would 
be  just  as  material  to  a  case  of  trespass  to  the  person  for 
forcibly  putting  her  out  of ,  as  to  an  action  for  damages  for 
injury  to  real  property.  I  have  endeavored  to  spell  out  ju- 
risdiction 'and  uphold  the  judgment;  but  under  the  rules  of 
law  applicable  to  courts  of  inferior  and  limited  jurisdiction 
requiring  that  their  jurisdiction  shall  in  all  cases  affirmatively 
appear,  I  have,  after  repeated  efforts  to  dispose  of  the  case 
the  other  way,  been,  at  last,  forced  to  decide  that  it  does  not 
affirmatively  appear  upon  the  face  of  the  transcript  that  the 
justice  had  jurisdiction  of  the  cause.  This  court  will  not,  in 
the  absence  of  any  entry  on  the  justice's  docket  showing  the 
nature  of  the  cause  of  action  sued  on,  presume  that  it  was 
one  within  the  jurisdiction  of  the  court,  because  being  a 
court  of  inferior  and  limited  jurisdiction,  its  jurisdiction 
must  affirmatively  appear.  The  generic  word  "trespass'' 
does  not  give  the  nature  of  the  cause  of  action  any  more  than 
the  word  '*tort"  or  ** wrong"  would.  It  should  have  said 
** trespass  to  property,"  or  something  equivalent.  For  these 
reasons  the  judgment  of  the  justice  must  be  quashed.  Judg- 
ment quashed. 


(Circuit  Court  of  the  United  States.    Northern  District  of  IlUnois.) 
Charles  8.  Crane  and  Jefferson  Hodgkins,  Petitioners, 

vs. 

Albert  Conro,  Willard  8.  Carkin,  Harry  Fox  and  Bradford 

Hancock,  Assignee,  Respondents. 

1.  Bankruptcy — Jurisdiction  of  Circuit  CJourt  to  Review  Order 
OF  District  CJourt.  Under  aec.  4986  of  the  Rev.  Stat.  U.  S., 
the  circuit  court  has  jurisdiction  to  review  all  cases  and  ques- 
tions arising  under  the  bankruptcy  law  where  the  law  has  not 
otherwise  provided  for  an  appeal. 
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2.  Same — Settiito  Aside  Sale  Atteb  Confirmation — ^Notice  to  Purt 

CHASES.  It  is  error  to  set  aside  an  order  confirming  an  as- 
signee's sale  upon  the  ex  parte  application  of  the  assignee  with- 
out giving  the  purchaser  notice  and  hearing. 

3.  Assignee's  Sale — When  Purchase  Money  is  Payable.    After  the 

sale  of  the  property  of  a  bankrupt  the  purchaser  is  not  bound 
to  pay  the  purchase  money  instanter.  The  purchaser  is  en- 
titled to  ascertain  how  and  to  what  extent  the  property  could 
be  delivered  to  him,  and  whether  or  not  the  order  of  the  court 
could  be  complied  with  before  he  can  be  required  to  pay  the 
purchase  money. 

4.  PuBCHASEB — ^Real  BIDDER  BouND.    Where  a  bid  is  made  at  an 

assignee's  sale  by  an  irresponsible  bidder  on  behalf  of  his 
principal,  the  principal  will  be  considered  as  the  real  party 
in  Interest  and  will  be  bound  by  the  bid. 

6.  Assignee  in  Bankruptcy — ^Dutt  to  Notify  Purchaser  Before 
Canceujno  Bm.  An  assignee  In  bankruptcy  who  cancels  a 
bid  made  at  an  assignee's  sale  and  resells  the  property  with- 
out notifying  the  first  purchaser,  does  not  act  In  good  faith. 

6.  Reversal  of  Decree — ^EiTBcrr  on  Sale.  Where  a  decree  under 
which  a  judicial  sale  has  taken  place  is  reversed  on  appeal 
the  validity  of  the  sale  is  not  impaired.  But  where  the  valid- 
ity of  the  sale  is  the  subject  of  controversy  a  difterent  rule 
applies. 

Cooper,  Oamett  di  Packard  and  Crane  dk  Tatham,  attor- 
neys for  petitioners.     Henry  Crawford,  of  counsel. 

Tuley,  SiUes  &  Lewis  and  Ayer  &  Kales,  attorneys  for 
Conro  &  Carkin  and  Henry  Fox. 

Tenneys,  Flower  &  Abercrombie,  attorneys  for  Bradford 
Hancock. 

Dbummoni),  J.,  delivered  the  opinion  of  the  court: — 
The  consequences  of  delay  in  the  decision  of  this  case  are 
so  serious  that  I  have  come  to  the  conclusion  that  I  would 
dispose  of  the  petition  in  review  at  the  earliest  practicable 
moment. 

It  is  objected  that  it  is  improperly  brought  into  the  circuit 
court,  under  the  second  section  of  the  original  bankrupt  law 
(sec.  4986,  Rev.  Stat.  IT.  S.),  which  provides  for  a  review 
of  any  decision  of  the  district  court,  and  which  declares: 
**The  circuit  court  for  each  district  shall  have  a  general  su- 
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perintendence  and  jurisdiction  of  all  cases  and  questions 
arising  in  the  district  court  for  such  district  when  sitting  as 
a  court  of  bankruptcy,  whether  the  powers  and  jurisdiction 
of  a  circuit  court  have  been  conferred  on  such  district  court 
or  not,  and  except  when  special  provision  is  otherwise  made, 
may,  upon  bill,  petition  or  other  proper  process,  of  any  party 
aggrieved,  hear  and  determine  the  case  as  in  a  court  of 
equity/'^ 

This  law  provides  for  the  superintendence  and  jurisdiction 
of  the  circuit  court  over  all  cases  and  questions  arising  un- 
der the  act;  and  unless  special  provision  is  otherwise  made, 
it  declares  how  the  court  shall  exercise  this  supervision  and 
jurisdiction.  Therefore,  unless  the  law  has  provided  else- 
where for  an  appeal  from  the  decision  of  the  district  court 
in  this  case,  it  must  necessarily  come  up  under  the  second 
section  of  the  bankrupt  law.     Rev.  Stat.  sec.  4986. 

It  is  not  necessary  that  I  should  go  into  a  history  of  the 
case;  that  has  been  done  by  the  district  judge.  It  is  only 
of  importance  that  I  should  state  the  fact  that  Pox  &  How- 
ard, having  become  bankrupts,  and  a  provisional  assignee 
having  been  appointed,  on  his  application  to  the  district 
court  he  was  directed  to  receive  bids  for  the  property  of  the 
bankrupts ;  and  he  accordingly  received  a  bid  from  J.  Hodg- 
kins,  on  the  2d  day  of  July,  1875,  for  certain  property  of  the 
bankrupts,  for  which  Hodgkins  agreed  to  pay  the  sum  of 
$40,000.  An  order  nisi  was  thereupon  entered  by  the  district 
court  requiring  all  parties  to  show  cause  why  that  bid  should 
not  be  received,  and  on  the  9th  of  July  following  the  same 
was  confirmed  to  Mr.  Hodgkins.  On  the  12th  of  July  fol- 
lowing, on  application  of  the  assignee  to  the  district  court, 
this  order  of  confirmation  was  set  aside  and  another  bid  was 
received  and  confirmed  to  other  parties  on  an  advance  in  the 
price,  $40,500,  and  the  sale  was  confirmed  to  them  and  the 
money  paid,  and  the  property  turned  over  to  the  new  pur- 
chasers. 

It  is  these  sales  and  confirmations  made  by  the  district  court 
that  are  the  subject  of  controversy  here.     And  the  point  is, 

1  See  U.  S.  Rev.  Stat.  1874,  p.  971.— Ed.  ~" 
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whether  or  not  there  is  provision  otherwise  made  than  in  the 
section  already  referred  to,  for  the  appellate  jurisdiction  of 
the  circuit  court  over  this  action  of  the  district  court.  I 
think  there  is  not. 

This  is  simply  a  sale  of  the  property  of  the  bankrupts ;  and 
the  question  is,  whether  the  sale  shall  stand  as  the  act  of  the 
court,  and  the  property  of  the  bankrupts  pass  to  the  pur- 
chaser. It  is  not  such  a  decree  or  judgment  as  is  provided 
for  in  the  eighth  section  of  the  original  bankrupt  law  (Rev. 
Stat.  sec.  4980),  which  gives  an  appeal  or  writ  of  error;  and 
unless  there  is  an  appeal  or  writ  of  error  given  elsewhere  than 
is  provided  in  the  third  section,  then  it  necessarily  follows 
that  the  circuit  court  must  exercise  superintendence  and  juris- 
diction over  the  case  under  that  section. 

It  is  apparent  that  the  question  whether  or  not  a  sale  of  the 
estate  of  a  bankrupt  shall  stand,  is  one  of  the  greatest  im- 
portance. Upon  it  may  depend  not  only  the  rights  of  the 
bankrupts,  but  the  rights  of  all  the  creditors.  And  it  is  mani- 
fest that  the  statute  intends  to  give  the  circuit  court  super- 
intendence and  jurisdiction  over  such  cases.  It  would  be  a 
serious  matter  to  hold  that  the  order  of  the  district  court  as 
to  the  validity  of  a  sale  of  the  property  of  a  bankrupt  is  nec- 
essarily final,  and  that  because  the  district  court  has  con- 
firmed the  sale  and  turned  over  the  property  to  the  purchaser, 
and  received  the  money,  therefore  there  is  no  power  in  the 
circuit  court  to  interfere  with  it.  That  would  be  a  very  sim- 
ple way  of  depriving  the  circxiit  court  of  jurisdiction  over  a 
case,  and  it  might  well  happen  that  property  might  be  sacri- 
ficed and  the  rights  of  creditors  jeoparded  by  the  action  of 
the  district  court. 

It  is  manifest,  I  think,  therefore,  that  it  was  the  intention 
of  the  bankrupt  law  to  allow  the  circuit  court  to  have  juris- 
diction over  all  cases  of  this  kind ;  and,  inasmuch  as  an  ap- 
peal or  a  writ  of  error  is  not  elsewhere  given,  the  right  of 
supervision  and  jurisdiction  must  exist  under  the  second  sec- 
tion of  the  bankrupt  law. 

It  is  said  that  in  this  case  there  has  been  no  record,  or,  at 
least,  no  full  record  brought  into  the  circuit  court,  and  that 
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the  court  has  not  considered  the  full  record  upon  which  the 
district  court  acted.  That  is  true;  but  it  is  nothing  more 
than  fair  to  state  the  circumstances  under  which  the  record 
is  brought  before  this  court.  A  printed  abstract  of  the  testi- 
mony has  been  introduced,  all  of  which  the  court  has  read. 
The  court  has  not  read  all  the  original  testimony,  of  which 
this  is  a  full  abstract;  but  the  case  has  been  submitted  to  the 
court  upon  this  abstract,  and  was  argued,  in  part,  upon  the 
abstract;  and  it  was  not  until  after  the  case  was  partially 
heard,  that  objection  was  taken  by  some  of  the  counsel  to  the 
fact  that  this  was  not  a  full  record;  but,  as  I  understand,  it 
was  submitted  to  the  court  upon  this  abstract  for  convenience, 
and  to  save  labor  and  trouble  to  the  court,  with  the  under- 
standing on  both  sides  that,  if  there  was  any  error  or  mis- 
take in  the  abstract,  it  might  be  corrected  by  reference  to  the 
original  depositions  or  testimony  in  the  case.  I  so  under- 
stand it.  And  if  there  is  any  jnaterial  error  in  this  record 
or  abstract  as  it  has  been  presented,  of  course  I  desire  it  to 
be  rectified;  and  I  wish  to  state  to  counsel  upon  both  sides 
that  this  is  the  only  testimony  which  this  court  has  considered. 
But  I  ought  to  add,  no  material  error  has  been  pointed  out. 

That  being  so,  the  question  is:  whether  the  order  of  the 
district  court,  made  on  the  9th  of  July,  1875,  confirming  the 
sale  to  Mr.  Hodgkins,  and  that  made  on  the  12th  of  July, 
rescinding  the  order  of  confirmation  and  confirming  a  sale 
to  other  parties,  should  stand — one  or  both!  When  the  or- 
der was  made  by  the  district  court  rescinding  the  sale  to  Mr. 
Hodgkins  and  confirming  it  to  other  parties,  that  action  of 
the  district  court  was  brought  for  review  before  this  court, 
and  this  court  remitted  the  case  to  the  district  court  with 
directions  to  open  that  order  for  the  purpose  of  allowing  Mr. 
Hodgkins  or  Mr.  Crane,  for  whom  it  was  claimed  Mr.  Hodg- 
Idns  made  the  bid,  to  be  heard,  because  the  confirmation  of 
the  sale  being  made  by  the  district  court  to  Mr.  Hodgkins,  he 
became  a  party  in  court,  and  before  any  order  affecting  his 
rights  could  be  properly  made  by  the  district  court  he  was 
entitled  to  his  day  in  court,  to  notice,  and  to  be  heard.  The 
order  of  confirmation  was  set  aside  without  any  notice  to  him 
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whatever,  and  without  griving  him  an  opportunity  to  be  heard, 
upon  the  ex  parte  application  of  the  assignee.  This  court  de- 
cided that  to  be  error,  and  remitted  the  case  to  the  district 
court,  in  order  that  Mr.  Hodgkins  and  Mr.  Crane  might  be 
heard  upon  their  right  to  this  property.  They  were  accord- 
ingly heard,  and  the  court  affirmed  its  order  of  the  12th  of 
July,  rescinding  the  order  of  sale  made  to  Mr.  Hodgkins. 
The  material  question  is,  whether  that  order  was  right,  and 
should  be  affirmed  by  this  court.  I  think  it  should  not,  but 
that  it  must  be  reversed.  And  I  will  proced  to  state  the  rea- 
sons why  I  so  think. 

The  whole  action  of  the  assignee,  Mr.  Hancock,  was  under 
a  misapprehension  of  the  rights  of  the  purchaser  (the  bid- 
der) at  the  sale,  which  seems  to  have  been  shared  by  the  dis- 
trict court.  He  seems  to  have  proceeded  upon  this  hypothe- 
sis: That,  as  soon  as  the  sale  was  made  by  the  assignee  and 
confirmed,  it  was  the  duty  of  the  purchaser  at  once  to  pay 
to  the  assignee  the  $40,000  without  any  demurrer  and  upon 
a  moment's  notice.  That  was  a  mistake — a  misapprehension 
of  the  law. 

What  was  the  position  of  the  case  as  it  stood  after  the  bid 
was  received  by  the  assignee  and  confirmed  by  the  court  V 
This  is  the  order:  **It  is  by  the  court  ordered  that  the  sale 
of  the  property  to  J.  Hodgkins,  for  the  sum  of  $40,000,  men- 
tioned in  his  bid  therefor,  and  the  said  report  of  the  said 
provisional  assignee  thereupon,  be  and  the  same  are  hereby,  in 
all  Inspects,  approved,  ratified  and  confirmed;  and  the  said 
provisional  assignee,  upon  the  receipt  by  him  of  the  sum  of 
$40,000,  is  hereby  authorized  and  directed  to  execute  and 
deliver  to  the  said  J.  Hodgkins  all  bills  of  sale  or  other  trans- 
fers to  pass  to  and  vest  in  the  said  J.  Hodgkins,  his  heirs  or 
assigns,  all  the  right,  title  or  interest  of  said  Fox  &  Howard 
in  and  to  said  property,  and  to  deliver  to  the  said  Hodgkins 
the  immediate  x>ossession  thereof." 

What  was  the  effect  of  that  order!  It  was  that,  upon  the 
payment  of  the  purchase  money,  certain  acts  should  be  done 
by  the  assignee.  One  of  them  was,  the  delivery -of  the  prop- 
erty. 
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Now,  it  was  the  right  of  the  purchaser  to  examine  into  the 
condition  of  the  property — to  ascertain  where  it  was.  He 
was  not  bound  by  this  bid  until  the  9th  day  of  July,  when  it 
was  confirmed  to  him.  He  had  the  right  to  ascertain  how 
and  to  what  extent  it  could  be  delivered  to  him;  whether  or 
not  the  order  of  the  court  could  be  or  was  complied  with,  be- 
fore he  could  be  required  to  pay  his  money. 

It  may  be  said  that  the  payment  of  the  money  and  the  de- 
livery of  the  property,  and  the  written  transfers  and  bills  of 
sale  were  simultaneous  acts;  but  undoubtedly  it  was  the  right 
of  the  purchaser  to  look  into  this  matter  and  to  ascertain 
whether  or  not  the  order  of  the  court  would  instantaneously 
be  complied  with. 

Now,  it  is  not  pretended  that  in  any  of  the  conversations 
which  took  place  between  Mr.  Hancock,  the  assignee,  and  Mr. 
Hodgkins  and  Mr.  Crane,  it  was  proposed  that  the  order  of 
the  court  on  his  part  should  be  fully  complied  with.  True, 
the  assignee  said  that  he  was  ready  to  deliver  over  the  prop- 
erty; but  some  of  the  property  was  not  only  not  in  the  dis- 
trict, but  it  was  out  of  the  state,  and  it  might  be  a  very  seri- 
ous question  whether  or  not  it  was  the  duty  of  the  assignee 
to  deliver  over  the  property  to  the  purchaser  here ;  but  whether 
that  be  so  or  not,  it  was  the  right  of  the  purchaser  to  take  the 
opinion  of  the  court  upon  that  subject,  and  not  allow  the  as- 
signee to  prescribe  dictatorially  a  rule  to  him  as  to  when  and 
how  he  should  pay  the  $40,000. 

Undoubtedly  the  court  might  have  prescribed,  in  the  order 
that  a  certain  sum  of  money,  as  a  deposit,  should  be  paid  by 
the  purchaser  to  satisfy  the  court  that  it  was  a  bid  in  good 
faith.  That  was  not  done.  The  court  required  the  whole 
sum  of  money  to  be  paid  down  at  once,  under  certain  circum- 
stances. Certainly  it  was  the  right  of  the  purchaser  to  have 
the  judgment  of  the  court  on  any  doubtful  questions  involved 
in  the  order  of  confirmation.  The  confirmation  was  made  on 
Friday,  and  the  order  of  rescission  was  made  on  Monday 
There  was  just  one  business  day  intervening  between  the  day 
of  the  confirmation  and  the  date  of  rescission. 

Now,  I  am  obliged  to  say,  on  this  evidence,  that  Mr.  Han- 
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cock,  the  assignee,  has  not  acted  in  good  faith,  either  with 
the  purchaser  or  with  the  district  court. 

Let  US  see  whether  the  facts  do  not  hear  that  out.  The  as- 
signee says  that  he  did  not  know  that  Mr.  Crane  was  inter- 
ested in  this  bid  until  Saturday,  the  10th  of  July.  It  is  dear 
that  he  is  mistaken  upon  that  x)oint  Numerous  witnesses  con- 
tradict him  clearly ;  and  there  can  be  no  doubt,  in  examining- 
this  testimony  in  a  candid  and  impartial  manner,  he  was,  to 
say  the  least,  under  a  misapprehension.  He  actually  did 
know  that  Mr.  Crane  was  interested  in  the  bid,  and  that  he 
was  the  responsible  party,  on  the  day  that  the  bid  was  con- 
firmed, namely,  Friday,  the  9th  day  of  July.  And  yet  he  is 
very  positive  to  the  contrary.  The  assignee  says,  on  page 
271:  ''I  say  I  hadn't  heard  Crane's  name  mentioned  in  this 
connecti(NQ — ^in  connection  with  this  bid — ^up  to  and  before 
Friday,  July  9.  I  swear  to  that,  as  a  positive,  definite  fact." 
Whether  he  meana  that  he  didn't  hear  it  untU  the  10th,  there 
perhaps  might  be  some  question.  ''The  reason  I  am  so  posi- 
tive is,  that  they  were  all  strangers,  and  they  might  have  men- 
ti<Hied  the  Qame  of  Crane  and  of  Smith  or  of  Jones,  or  of  any 
other  man.  What  I  mean  to  be  understood  is,  that  I  never 
heard  the  name  of  Oane  mentioned  in  connection  with  thia 
matter  in  any  way,  so  as  to  call  my  attention  to  it,  at  any 
time,  up  to  Saturday,  July  10."  It  is  first,  **  up  to  the  even- 
ing of  July  9,"  and  then  afterward,  **up  ta  Saturday,  July 
10." 

Then,  on  page  245,  he  says:  "The  first  I  heard  that  Crane 
had  anything  to  do  with  this  bid  was  from  Mr.  Hodgkins,  on 
Saturday  afternoon.'* 

It  is  clear,  upon  the  other  testimony  in  the  case,  that  Mr. 
Hancock  was  in  error  in  this  respect.  He  says  that  he  wast 
in  the  habit  of  making  memoranda,  or  keeping  a  sort  of  diary 
of  his  business,  and  especially,  as  I  understand  him,  of  his 
bankruptcy  business.  He  generally  put  down,  the  very  next 
day,  what  he  had  done  the  preceding  day,  but  the  inference  ia 
that  he  didn't  do  it  always;  and  I  think  the  experience  of 
every  person  who  undertakes  to  keep  a  diary  is,  that  unless 
he  keeps  it  regularly  and  promptly,  or  if  he  allows  a  few  days 
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to  pass  by  without  making  the  entry,  he  is  very  apt  to  con- 
found what  was  done  on  one  day  with  what  was  done  on  an- 
other ;  and  it  is  clear  that  Mr.  Hancock,  in  this  case,  did  con- 
found what  took  place  on  Friday  with  what  occurred  on  Sat- 
urday; at  any  rate,  the  testimony  is  conclusive  that  he  was 
notified  on  Friday,  the  day  of  the  confirmation  of  the  sale, 
that  Crane  was  interested  in  it,  and  that  he  was  the  responsi- 
ble party  from  whom  the  money  was  to  come. 

It  is  true  that  Mr.  Hancock  says  that  he  made  several  de- 
mands on  Mr.  Hodgkins  for  this  money,  Friday  and  Satur- 
day, and  that  he  did  not  respond  to  them;  but,  as  I  have  said, 
he  made  them  under  a  false  impression  as  to  his  right  and 
that  of  the  purchaser. 

And  again,  whether  he  did  or  not,  I  hold  that  as  soon  as 
he  was  apprised  that  Mr.  Crane  was  the  responsible  party 
from  whom  the  money  was  to  be  received,  that  he  should  have 
done  nothing  affecting  his  rights  without  giving  him  notice. 
He  says  that  he  did  not  consider  Mr.  Crane  as  being  the  bid- 
der; that  he  had  nothing  to  do  with  Mr.  Crane;  that  the  only 
person  that  he  had  anything  to  do  with  was  Mr.  Hodgkins. 
That  was  a  mistake — a  misapprehension  on  Jiis  part.  As  soon 
Bs  he  was  informed  that  Mr.  Crane  was  the  responsible  party, 
he,  the  person  who  was  making  the  sale  and  who  was  acting 
under  the  direction  of  the  couft,  shpuld  have  acted  in  entire 
good  faith  toward  him. 

Now,  did  he?  There  is  one  fact  indisputable,  namely,  that 
on  Saturday  afternoon  he  was  notified  that  the  money  was 
to  come  from  Mr.  Crane,  and  he  had  an  interview  with  him, 
and  he  was  told  by  him  that  the  bid  was  a  bona  fide  bid,  and 
that  the  money  would  be  paid.  He  didn't  ask  Mr.  Crane  at 
that  time  f oi;  the  whole  of  the  purchase  money ;  he  only  asked 
him  then  that  there  should  be  a  deposit  made — which  was 
the  true  view  to  take  of  it. 

And  they  separated  upon  the  understanding  that  a  deposit 
would  be  made  Monday  morning — as  agreed  by  both.  The 
amount  was  not  named,  and  properly  so,  because  that  was  a 
matter  for  the  court  to  determine — ^what  the  amount  of  the 
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deposit  should  be — ^until  the  purchaser  could  have  an  oppor- 
tunity of  looking  into  the  matter. 

I  am  obliged  also  to  differ  from  the  district  court  in  hold- 
ing that  Mr.  Crane  was  not  bound  by  the  bid.  I  think  he 
was.  Mr.  .Hodgkins  was,  confessedly,  an  irresponsible  party ; 
he  had  not  the  means  or  ability  to  raise  $40,000.  He  was 
directed  by  Mr.  Crane  to  make  the  bid  (in  whose  name  was 
not  stated),  and  did  it  accordingly;  but  out  of  that  personal 
sufficiency  which  we  so  often  see,  instead  of  putting  it  in  in 
the  name  of  his  principal,  as  he  ought  to  have  done,  he  put  it 
in  in  his  own  name;  but  still  the  principal  who  was  behind 
was  bound  for  the  bid,  for,  though  a  contract  under  the  stat- 
ute of  frauds  must  be  in  writing,  yet  the  appointment  of  an 
agent  who  makes  it  may  be  by  parol. 

There  is  not  any  satisfactory  testimony  in  this  case  to 
indicate  any  bad  faith  on  the  part  of  Mr.  Crane  throughout 
this  whole  business.  On  the  contrary,  as  soon  as  he  was  noti- 
fied by  the  assignee,  he  told  him  it  was  a  bona  fide  bid,  and 
that  the  money  should  be  forthcoming  Monday  morning ;  and 
the  whole  conduct  of  Mr.  Crane  is  consistent  with  this  view. 
The  negotiations  which  took  place  between  him  and  other  par- 
ties, by  which  they  were  to  have  an  interest  in  the  property 
purchased,  proceeded  upon  the  assumption  that  he  was  the  re- 
sponsible bidder,  and  that  if  his  bid  were-  accepted  (as  it  had 
not  then  been  when  these  negotiations  occurred),  he  was  to 
let  the  other  parties  have  an  interst — and  Hodgkins  among 
the  rest 

Now,  what  was  the  conduct  of  Mr.  Hancock?  He  was  told 
by  Mr.  Crane  that  the  money  should  be  forthcoming  Monday 
morning,  the  first  thing  Monday  morning,  as  Mr.  Hancock 
says,  though  that  is  denied  by  other  testimony.  But  suppose 
that, to  be  so,  when  was  it  to  be  forthcoming?  Did  not  the 
circumstances  require  good  faith  from  Mr.  Hancock  to  Mr. 
Crane  when  he  was  told  the  money  was  to  be  forthcoming 
the  first  thing  Monday  morning?  Certainly.  How  was  his 
action  after  that?  He  went  directly  from  Mr.  Crane  and 
entered  into  negotiations  with  other  parties  to  make  a  bid 
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for  this  property  without  waiting  till  Monday  morning,  or 
even  Sunday  morning,  and  said  to  them:  **If  you  will  put 
in  a  bid  for  $40,500  I  will  recommend  its  acceptance."  Early- 
Monday  morning  the  assignee  went  to  the  judge  and  asked 
that  the  order  of  confirmation  made  on  the  9th  be  rescinded, 
and  that  another  l)id  should  be  accepted.  Was  that  acting  in 
good  faith  to  Mr.  Crane  T  The  assignee  was  supplied  with 
abundant  information,  not  a  particle  of  dissent  arsing  from 
any  quarter,  and  therefore  knew  Saturday  night  that  Mr- 
Crane  was  an  entirely  responsible  party,  that  he  was  good 
for  the  bid.  After  all  this  had  taken  place,  the  assignee  ne- 
gotiated with  another  party  for  a  different  and  a  higher  bid, 
without  notice  to  Mr.  Crane,  and  went  into  court  Monday 
morning  and  claimed  that  he  had  asked — ^not  Mr.  Crane,  but 
Mr.  Hodgkins — repeatedly  for  the  payment  of  the  purchase 
money,  and  that  he  had  declined  to  pay ;  and  the  court,  upon 
his  ex  parte  statement,  without  notice  to  Hodgkins,  or  any- 
body else,  rescinded  the  other. 

Then  I  think  it  is  clearly  shown  that  Mr.  Hancock  did  not 
act  in  good  faith  with  the  court,  and,  for  the  reasons  and 
facts  that  I  haye  stated,  which  are  uncontradicted,  and  which 
are  admitted  by  Mr.  Hancock,  because  he  admits  that  he 
parted  from  Mr.  Crane  on  Saturday  night  under  the  expec- 
tation that-  the  deposit  would  be  made  on  Monday  morning. 
Now  it  could  not  be  expected  a  man  would  have  the  necessary 
amount  by  hitn.  It  is  to  be  presumed,  and  I  think  we  may 
take  notice  of  the  fact,  that  it  was  necessary  for  Mr.  Crane 
to  go  to  some  bank  on  Monday  morning  and  obtain  this  sum. 

Before  Mr.  Crane  had  an  opportunity  of  obtaining  any 
considerable  sum  and  tendering  it  to  Mr.  Hancock  or  to  the 
court  Monday  morning,  the  application  had  been  made  by 
Mr.  Hancock.  He  made  application  to  the  court,  it  seems, 
early;  the  court,  at  the  moment,  declined  to  make  the  order. 
Afterward,  on  a  subsequent  application,  the  court  made  the 
order,  but  still,  all  without  notice  to  the  purchaser. 

At  ten  minutes  after  eleven  o'clock  on  Monday  morning 
Mr.  Crane  appeared  before  the  assignee  with  two  certificates  of 
deposit  of  $10,000  each,  which  are  conceded  to  have  been  good 
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for  the  amount,  and  tendered  them  to  Mr.  Hancock  in  com- 
pliance with  the  agreement  made  between  them  on  Saturday 
night,  and  Mr.  Hancock  said,  ''It  is  too  late;  I  have  sold  the 
property  to  some  one  else,  and  the  sale  has  been  confirmed." 
This,  all  without  any  n'otice^  or  without  any  hint  so  far  as 
appears,  to  Mr.  Crane. 

Now,  was  this  acting  in  good  faith  T  Was  this  properly 
discharging  the  duties  of  an  assignee!  Although  this  was  a 
^e  made  by  the  court,  it  wa*— to  speak  more  correctly — 
made  by  the  assignee,  under  the  direction  of  the  court. 

The  assignee  was  the  party  who  advertised  and  received  the 
bids;  he  was  the  agent  of  the  court.  Of  course  he  could  do 
nothing  without  the  consent  and  the  ratification  of  the  court, 
and  as  the  agent  of  the  court,  and,  therefore,  intimately  con- 
nected with  the  action  of  the  court.  Naturally,  the  pur- 
chaser had  some  right  to  rely  on  the  declarations  of  the  as- 
signee, and  to  expect  g6od  faith  from  him. 

Now,  it  is  most  clear,  I  think,  that  if  the  court  had  been 
notified  on  the  morning  of  Monday,  the  12th,  that  Mr.  Crane 
was  the  responsible  bidder,  and  that  he  had  said  Saturday 
night  that  he  would  bring  a  deposit  upon  the  bid  Monday 
morning,  the  court  would  not  have  made  the  order  that  it  did. 
I  still  think  that  when  the  attention  of  the  court  was  called 
to  it  immediately,  as  it  was,  and  the  court  was  informed  of 
what  had  taken  place,  and  of  the  imderstanding,  it  was  the 
duty  of  the  court  to  arrest  all  proceedings.  The  property 
had  not  then  been  delivered  over.  Whether  the  money  had 
been  paid  or  not,  I  do  not  know,  but,  at  any  rate,  the  money 
paid  by  the  purchaser  was  in  the  control  of  the  court,  and  I 
think  it  was  the  duty  of  the  court,  at  that  moment,  to  give 
Mr,  Crane  a  hearing,  in  order  that  equity  might  be  meted  out 
to  these  parties,  and  that  no  unfair  dealings  should  be  prac- 
ticed between  them,  especially  by  the  assignee,  an  officer  of 
the  court. 

It  is  for  these  reasons  that  the  order  which  was  made  by 
the  district  court  on  the  12th  of  *uly  must  be  reversed,  be- 
cause it  is  apparent  that  Mr.  Crahe,  who  was  the  responsible 
party,  had  not  been  fairly  dealt  with  in  the  purchase  which 
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he  had  made,  and  when  he  brought  his  money,  as  he  did,  as 
soon  as  it  could  be  expected — ^he  came  and  insisted  it  was 
nothing  more  than  a  reasonable  time,  between  the  confirma^ 
tion  of  the  bid  and  Monday  morning,  to  give  him  an  oppor- 
tunity to  ascertain  the  situation  of  the  property  and  to  see 
whether  it  was  forthcoming,  and  whether  the  order  of  the 
court  made  on  the  9th  could  be  complied  with. 

I  have  considered  this  case  independent,  so  far,  of  the 
rights  of  the  purchasers.  It  is  true  that  Conro  and  Carkin 
made  a  bid  subsequently  at  the  request  of  the  assignee,  and 
they  paid  their  money  into  court,  and  the  property  was  de- 
livered over  to  them. 

It  is  claimed,  because  that  was  done  this  court  has  no  power 
over  this  sale;  in  other  words,  that  the  parties  who  may  be 
affected  by  this  sale,  and  this  act  of  the  district  court  are 
obliged  to  go  into  a  court  of  chancery  and  file  their  bilL 
How  could  they  do  that  without  admitting  the  validity  of  the 
sale,  or  without  taking  the  confirmation  to  Conro  and  Carkin, 
as  vested  in  them  the  title  to  this  property?  That  was  the 
objection  made  to  the  filing  of  a  bill  in  chancery,  which  it  was 
thought  could  not  be  done  so  long  as  there  was  the  order  of 
the  district  court  standing,  confirming  the  sale  to  Conro  and 
Carkin. 

But,  it  is  claimed  that  because  when  a  judgment  or  decree 
is  rendered,  and  a  sale  takes  place  under  it,  and  a  writ  of 
error  or  appeal  is  taken  to  a  higher  court,  and  the  judgment 
or  decree  reversed  and  that  does  not  impair  the  validity  of 
the  sale,  the  same  rule  applies  here. 

The  principle  is  well  established.  Why?  Because  the 
question  is  not  there  as  to  the  validity  of  the  sale,  but  as  to 
the  validity  or  right  of  the  decree  or  judgment.  It  is  the  de- 
cree or  judgment  that  may  be  set  aside,  and  not  the  sale. 

In  this  case,  the  very  words  of  the  order  of  sale,  ipsissima 
verba,  are  the  subject  of  controversy ;  whether  the  sale  should 
stand  as  the  order  of  the  district  court.  It  is  not  a  sale  made 
under  a  decree  of  the  district  court,  but  it  is  the  order  of  sale 
itself  by  the  district  court,  in  an  ordinary  bankruptcy  pro- 
ceeding, and  the  question  is,  whether  this  sale  shall  stand.     I 
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insist  in  all  such  cases  the  purchaser  takes  the  property,  if 
delivered  over  to  him,  and  he  pays  the  money,  subject  to  the 
supervisory  power  of  the  circuit  court  over  the  sale. 

As  I  said  in  a  former  part  of  this  opinion,  it  would  be  a 
very  easy  matter  to  get  rid  of  the  supervisory  power  of  the 
circuit  couH,  to  confirm  a  sale  and  deliver  over  the  property 
and  receive  the  money.  That,  certainly,  was  not  the  inten- 
tion of  the  act  of  congress,  as  is  apparent  from  the  fourth 
section  of  the  amendment  of  1874. 

There   is  one  question  which  I  have  not  considered,  and 
which  I  shall  leave  open,  because  it  was  not  discussed,  and  I 
desire  to  give  the  parties  an  opportunity  to  argue  it.     That 
question  is  as  to  the  effect  of  the  confirmatory  order  of  the 
court  made  on  the  9th  of  July,  whether  or  not  it  was  compe- 
tent for  the  court,  before  the  money  was  paid,  if  Hodgkins  or 
Crane  was  ready  to  pay,  upon  the  receipt  of  a  higher  bid,  to 
set  aside  the  previous  order. and  to  direct  the  assignee  to 
transfer  the  property  to  the  purchaser;  that  is,  perhaps,  not 
clear.     It  may  be  that  it  was  the  right  of  the  first  purchaser, 
upon  the  payment  of  the  money,  to  hold  the  property,  be- 
cause it  will  be  observed  that  this  was  not  a  case  of  the  whole 
proceeding  being  i7i  fieri,  when  the  power  of  the  court  over 
the  matter  was  plenary  when  bids  were  being  received,  but  it 
was  after  a  confirmation  was  made  of  the  sale.     I  do  not  wish 
to  foreclose  the  parties  in  relation  to  that  question. 

It  is  claimed  that  the  bid  which  was  made  by  Conro  and 
Carkin  was  a  higher  bid  and  better  for  the  estate,  but  if  the 
court  was  inclined  to  receive  a  higher  bid,  and  had  a  right  to 
do  so  before  the  money  was  actually  paid,  and  could  do  away 
with  the  confirmatory  order  of  July  9,  it  was  its  duty  to  give 
that  purchaser  to  whom  the  sale  had  been  confirmed  equal 
rights  with  the  subsequent  purchaser,  because  that  was  giv- 
ing the  subsequent  purchaser  an  unfair  advantage;  it  was 
saying  to  him  after  the  order  confirming  the  sale — **If  you 
will  come  in  and  bid  a  higher  price,  the  sale  shall  be  made 
to  you,  without  giving  the  other  party  the  same  opportunity 
of  making  a  higher  bid." 
If  the  court  allowed  an  increased  bid,  it  ought  to  have  per- 
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mitted  it  to  come  fts  well  from  the  party  to  whom  the  sale 
had  been  confirmed  as  from  a  stranger. 

That  also  is  a  question  I  do  not  now  decide.  It  was  not 
discussed,  and  if  the  parties  desire  it  I  will  leave  that  open ; 
that  is,  whether  this  court  shall  direct  the  property  to  be  re- 
sold, taking  the  bid  of  Mr.  Crane  at  |40,000,  or  whether,  upon 
the  payment  of  the  money,  the  court  shall  direct  the  sale  to 
be  directly  confirmed  to  him.  All  that  I  now  do,  is  to  reverse 
the  order  of  the  district  court  made  on  the  12th  of  July,  with 
costs. 


{Circuit  Court  of  Cook  County.    In  Chancery.) 

King 

vs. 

Interior  Building  Co.,  et  al. 

1.  CORFORATIONB — WINDING    UP    PBOCEEOINOS — ^WHO    MaT    INSTITUTE. 

A  simple  contract  creditor  may  maintain  a  bill  to  wind  up  a 
corporation  under  sec.  25  of  the  general  incorporation  act 

2.  Bams — Right  of  Simple  Contbact  Cbeditob  to  Attack  Fbaudu- 

UENT  Judgment  ob  Fbaudulent  Disposition  of  Assets  of  Cob- 
fobation.  There  is  no  good  reason  why  a  simple  contract 
creditor  may  not  prosecute  a  suit  in  equity  under  sec.  25 
to  attack  a  fraudulent  Judgment  or  fraudulent  disposition  of 
assets  of  a  corporation. 

3.  Samb— Right  of  Simple  Contbact  CBEDrroBs  to  Ftti  Supple- 

mental Bill  to  Show  That  Thbt  Have  Put  Thbib  Claims  in 
Judgment  Since  Filing  Bill.  Where  a  simple  contract  cred- 
Itor  of  a  corporation  files  a  bill  to  attack  a  fraudulent  disposi- 
tion of  the  corporate  assets  and  Judgment  creditors  intervene 
in  such  suit,  the  court  will  permit  the  filing  of  a  supplemental 
bill  to  show  that  original  complainants  have  reduced  their 
claims  to  Judgment. 

4.  Same — Effect  of  Winding  Up  Pboceeding.    A  creditors'  bill  for 

the  dissolution  of  a  corporation  must  be  filed  on  behalf  of  all 
creditors,  whether  Judgment  or  contract  creditors.  If  fraudu- 
lent  preferences  are  set  aside  in  such  a  proceeding  it  enures 
to  the  benefit  of  all  creditors  and  the  proceeds  must  be  dis- 
tributed as  other  assets  passing  direct  to  the  receiver. 
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Creditors  bills,  cross-bill,  and  intenrening  petitions.  Mo- 
tion for  leave  to  file  amaided  and  supplemental  bill.  Heard 
before  Judge  Murray  F.  Tuley.  Gen.  No.  142,991.  The  facts 
are  stated  in  the  opinion. 

Netuman,  Northrup  &  Levinson,  for  complainant. 

John  W.  Henston,  for  certain  defendants. 

Defree's,  Brace  <fe  Ritter,  for  the  receiver. 

Tuley,  J.: — 

Two  bills  were  filed,  each  by  a  simple  contract  creditor,  on 
b^ialf  of  aU  creditors  of  the  Interior  Building  Company,  an 
Illinois  corporation,  seeking  under  section  25  of  the  general  in- 
corporation act  the  appointment  of  a  receiver,  the  marshaling 
and  distribution  of  the  assets  of  the  insolvent  company,  the 
enforcement  of  stockholders'  liability,  and  also  the  dissolu- 
tion of  the  corporation  and  the  winding  up  of  its  affairs. 
The  bills  also  attacked  certain  fraudulent  preferences  and 
also  alleged  fraudulent  judgments  under  which  the  property 
of  the  corporation  had  b^en  seized  upon  execution. 

The  cases  were  consolidated,  a  receiver  appointed  and  cer- 
tain assets  of  the  corporation  which  had  been  levied  on  upon 
judgment  in  favor  of  the  Lincoln  National  Bank  were  turned 
over  to  the  receiver  to  be  administered.  The  bank  filed  a 
cross-bill  seeking  the  satisfaction  of  its  judgment  out  of  the 
assets  levied  on  and  out  of  collections  made  by  the  receiver 
because  of  its  alleged  prior  lien  thereon.  An  amended  bill  was 
filed  in  July,  1896,  seeking  the  same  relief  on  behalf  of  all 
creditors  and  also  attaching  the  same  judgment  and  fraudu- 
lent preferences.  Answers  were  duly  filed  to  the  amended 
bill  and  reference  was  had  to  the  master  upon  bill  and  cross- 
bill. 

Pending  the  taking  of  evidence,  some  eighteen  creditors 
who  had  obtained  judgments  against  the  corporation  filed  in- 
tervening petitions  adopting  the  allegations  of  the  original 
and  amended  bills  and  were  made  co-complainants  by  order 
of  court.  A  large  amount  of  testimony  has  been  taken  before 
the  master,  and  in  the  meantime  the  original  complainants 
obtained  judgment  at  law  upon  their  claims.     Six  of  the 
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judgment  creditors  issued  executions  which  were  returned 
nulla  bona  in  1896.  The  judgments  and  the  executions  have 
all  been  proven  before  the  master. 

The  complainants  now  ask  leave  to  file  an  amended  and 
supplemental  bills,  setting  up  the  obtaining  of  the  said  judg- 
ments and  issuing  of  said  executions  and  returns  thereon,  and 
incorporating  into  one  amended  and  supplemental  bill  all 
matters  contained  in  the  intervening  petitions.  Objection  is 
made  by  the  defendants  that  the  supplemental  matter  should 
not  be  allowed  to  be  set  up  in  favor  of  the  original  contract 
creditors,  because  it  is  contended  that  such  contract  creditors 
have  no  standing  in  a  court  of  equity  under  section  25,  or 
otherwise,  to  attack  a  judgment  or  preference  good  as  against 
the  corporation. 

It  is  admitted  to  be  settled  law  of  this  state  that  a  simple 
contract  creditor  may  maintain  a  bill  to  wind  up  the  corpora- 
tion under  section  25,  but  it  is  insisted  that  he  can  not  in 
such  a  bill  attack  a  judgment  or  preference  good  as  against 
the  corporation.  Although  in  several  cases  before  our  su- 
preme court,  brought  under  section  25,  decrees  have  been 
sustained  in  which  simple  contract  creditors  have  successfully 
attacked  fraudulent  judgment,  and  preferences,  yet  it  is  con- 
tended that  the  right  of  a  simple  contract  creditor  to  main- 
tain such  a  bill  has  never  been  directly  passed  upon.  See 
Butler  Paper  Co.  v.  Bohhins,  151  111.  588,  and  cases  cited; 
Atwater  v.  American  Exchange  Nat.  Bank,  152  111.  605; 
Roseboom  v.  WJiittaker,  132  111.  81;  Ailing  v.  Wenzel,  133  111. 
264 ;  Wolverton  v.  Taylor,  157  111.  485.  In  the  last  case  the 
point  was  first  raised  in  the  supreme  court,  but  it  was  held 
that  it  came  too  late. 

The  statute,  section  25,  does  not  say  by  whom  ''suits  may 
he  brought  in  equity''  and  no  good  reason  can  be  perceived 
why  a  creditor  of  any  kind  or  a  stockholder  or  other  person 
interested  in  the  conservation  and  distribution  of  the  assets 
of  the  insolvent  corporation  like  the  defendant  corporation, 
may  not  prosecute  a  suit  in  equity  under  section  25  on  behalf 
of  all  the  creditors,  and  attack  a  fraudulent  judgment  or 
fraudulent  disposition  of  assets  by  an  insolvent  corporation, 
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upon  the  groimd  that  being  insolvent  the  property  and  assets 
of  a  corporation  became  a  trust  fund  to  which  the  bona  fide 
creditors  would  equitably  be  entitled  to  have  appropriated 
to  the  payment  of  their  respective  claims. 

But  admitting,  for  the  sake  of  argument,  that  a  simple  con- 
tract  creditor  cannot  under  section  25  attack  fraudulent  judg- 
ments confessed  or  fraudulent  assignments,  the  question  in 
this  case  goes  further.     It  is  whether  upon  a  bill  filed  for 
such   purpose  by  a  simple  contract  creditor,  to  which  bill 
judgment  creditors  have  subsequently  become  parties,   and 
where  the  original  complainants  have  subsequently  put  their 
claims  into  judgment,  should  the  court  permit  the  original 
complainants  by  supplemental  bill  to  set  up  their  judgments 
and  obtain  the  same  relief  as  the  other  complainants,  who 
are  judgment  creditors?     It  is  not  contended  but  that  the 
original  complainants  could  commence  a  new  suit  to  attack 
the  fraudulent  judgments  and  preferences.    Why  should  they 
be  driven  to   a  new  suit?     It  is  admitted  that  they  have 
standing  in  the  present  case  as  to  assets  not  disposed  of  by 
the  corporation  to  have  the  same  marshaled  and  distributed 
and  the  corporation  wound  up  and  dissolved.     It  appears  to 
this  court  that  this  is  a  plain  case  for  the  application  of  the 
rule  that  equity  having  taken  jurisdiction  for  one  purpose 
will  retain  it  for  all  other  purposes  necessary  to  the  final  set- 
tlement of  all  matters  involved  in  the  litigation  growing  out 
of  or  connected  with  the  subject  matter.     Equity  will  never 
require  two  suits  to  be  commenced  where  one  will  answer  the 
purpose. 

A  bill  filed  by  a  creditor  under  section  25,  for  the  disso- 
lution of  the  corporation  and  winding  up  its  affairs  must  be 
brought  upon  behalf  of  all  creditors,  whether  judgment  or 
simple  contract  creditors.  If  brought  by  a  contract  creditor, 
and  a  judgment  creditor  intervenes  and  becomes  a  co-com- 
plainant seeking,  as  he  undoubtedly  may,  to  set  aside  prior 
fraudulent  judgments  and  preferences  he  litigates  to  that 
end  on  behalf  of  all  other  creditors,  whether  they  are  judg- 
ment or  simple  contract  creditors,  and  if  he  succeeds,  he  ob- 
tains no  preference  as  to  assets  so  realized  from  his  litigation. 
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The  jurisdiction  of  equity  attache  upon  the  filing  of  the 
winding  up  bill,  and  the  assets  so  realised,  by  reason  of  the 
right  of  such  intervening  judgment  creditors  to  attack  fraud- 
ulent judgments  and  preferences,  must  be  distributed  as  other 
assets  which  passed  'direct  from  the  corporation  to  the  re- 
ceiver and  must  be  divided  pro  rata  among  creditors  except 
so  far  as  any  of  them  had  priorities  at  the  commencement  of 
the  winding  up  suit.  This,  in  the  opinion  of  the  court,  is 
the  doctrine  deducible  from  the  case  of  Blair  v.  Illinois  Steel 
Co.,  159  111.  350. 

If  there  is  any  doubt  upon  the  question  as  to  whether  in 
event  the  alleged  fraudulent  judgment  and  preferences  are. 
set  aside,  it  will  inure  to  the  benefit  of  the  simple  contract 
creditors  who  filed  the  original  bills,  and  who  subsequently 
have  obtained  judgments, — such  doubt  can  be  removed  by 
permitting  them  to  set  up  their  subsequently  acquired  judg- 
ments by  way  of  supplement.  It  is  difficult  to  see  what  in- 
jury to  the  defendants  who  claim  under  such  fraudulent 
judgments  and  preferences  can  result  from  granting  com- 
plainant leave  to  file  such  amended  and  supplemental  bill. 
The  necessity  of  defending  their  rights  is  the  same  without 
regard  to  who  is  to  share  in  the  proceeds  of  a  successful  at- 
tack. 

It  is  difficult  to  perceive  any  limitations  of  a  court  of  equity 
in  a  proceeding  under  section  25  of  the  general  incorporation 
act.  It  is  a  ** winding  up  bill"  with  all  that  the  term  implies 
and  the  court  has  the  power  to  do  all  that  is  necessary  to 
conserve,  marshal  and  distribute  the  assets  of  the  corporation 
among  creditors  and  those  who  may  be  entitled  thereto,  in 
short  to  do  all  and  every  thing  and  adjust  all  questions  neces- 
sary to  settle  all  the  affairs  of  the  corporation  and  determine 
the  rights  of  all  interested  in  such  winding  up.  The  leave 
to  file  the  amendment  and  supplemental  bill  will  be  granted. 
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{Superior  Court  of  Cook  County.) 

Anonymoiui. 

(January  Term,  1878.) 

L  Gab^ishmbnt — ^TiME  of  Tbial  of  Garkishmbnt  Issua. 
2.  Sam£.     Method  of  trying  right  to  credits  garnisheed. 

Mr.  Moses  :  This  i»  a  garnishee  proceeding  upon  a  judg- 
ment. I  have  served  notice  that  I  would  move  to  strike  the 
plea  from  the  files. 

Gary,  J. :  The  regular  mode  is  for  the  garnishee  to  set  up 
that  the  claim  belongs  to  somebody  else  than  the  nominal 
plaintiff.  If  it  appear  that  any  credits  in  the  hands  of  the- 
garnishee  are  claimed  by  any  other  person  by  virtue  of  an 
assignment  the  court  will  permit  such  claimant  to  appear  and 
maintain  his  right. 

Mr.  Moses  :  In  this  case  I  would  like  to  have  the  issue  tried 
immediately  under  the  statute. 

Gaby,  J. :  The  statute  says  I  shall  do  it  immediately  (Rev. 
Stat.  1874,  551,  sec  7),  which  I  understand  to  mean  as  soon 
as  I  can.  That  is  the  best  I  caii  do.  I  can't  undertake  to* 
make  a  special  providence  of  myself.  The  legislature  can't 
confer  upon  me  power  to  do  more  than  I  do.  The  legislature 
meant  that  I  should  try  the  case  as  soon  as  I  could.  I  won't, 
pick  out  one  class  of  litigated  business  to  try  it  in  preference- 
to  another  class  of  litigated  business.  If  you  will  try  it  with- 
out a  jury  then  I  will  give  you  a  hearing. 


(Cirouit  Court  of  Cook  County.) 

Uttle,  for  use  of  Hartwell 

vs. 

Bryan  Latbrop. 

(1899.) 

1.  Ck)WBTrronoNAL  Law— Gabnishmbnt  Act  of  1897— Whether 
LraEBAL  Exemption  Law.  It  is  for  the  legislature  to  determiner 
wliat  constitutes  a  liberal  exemption  law. 
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2.  Garnishment — ^Necessttt  of  Pbiob  Demand.    No  proceedings  in 

garnishment  can  be  instituted  against  a  wage  earner  who  is 
the  head  of  a  family,  unless  a  demand  is  first  made  in  writing 
for  the  excess  over  the  amount  exempt  This  is  a  condition 
precedent  to  obtaining  a  judgment. 

3.  Same — Wages  Not  Due  at  Time  of  Service  of  Writ.     Wages 

earned  or  coming  due  after  the  service  of  the  writ  of  garnish- 
ment are  not  subject  to  the  writ.  It  is  against  the  policy  of 
the  law  to  allow  a  creditor  to  sue  his  debtor  to  the  extent 
that  he  must  work  for  the  benefit  of  the  creditor. 

4.  Same — Right  of  Employer  to  Pay  Employee  in  Advance  to 

Avoid  Garnishment.  It  is  perfectly  competent  for  an  employer 
to  pay  his  employee  his  wages  in  advance  and  such  wages  can- 
not be  garnished. 

Appeal  by  defendant  from  a  judgment  entered  against  him 
AS  garnishee  before  Justice  of  the  Peace  George  H.  Woods, 
for  a  debt  of  $200  that  one  Charles  Hartwell  claimed  was  due 
him  from  A.  D.  Little,  an  employee  of  defendant.  The  evi- 
dence disclosed  that  defendant  paid  Little's  monthly  salary 
in  advance  and  at  the  time  the  writ  was  served  nothing  was 
•owing. 

The  case  was  submitted  to  the  court  without  a  jury. 

Asa  0,  &  Elmer  Adams,  attorneys  for  plaintiff. 

Willard  &  More,  attorneys  for  defendant. 

TuLEY,  J.   (orally) : — 

The  first  question  here  is  as  to  the  effect  of  what  is  known 
ns  the  Case  garnishment  act.  The  law  as  it  stood  at  the  time 
that  act  was  passed,  in  1897,;^  as  I  understand  it,  w&s  as  fol- 
lows: **The  wages  and  services  of  a  defendant  being  the  head 
of  a  family,  and  residing  with  the  same,  to  an  amount  not 
exceeding  fifty  dollars,  shall  be  exempt  from  garnishment. 
In  case  the  wages  or  services  of  such  defendant  in  the  hands 
^f  a  garnishee  shall  exceed  fifty  dollars,  judgment  shall  be 
given  only  for  the  balance  above  that  amount''  (section  111, 
eh.  79,  111.  Stat.).  The  point  is  made  that  the  act  of  1897 
(section  14,  ch.  62,  111.  Stat.^)  is  unconstitutional  in  that  it 
is  not  a  liberal  exemption  law.     I  shall  not  pass  on  that  fur- 

1  Laws  of  1897,  p.  231.— Ed. 
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ther  than  to  say  that  my  first  impression  would  be  that  it 
'was  for  the  legislature  to  determine  what  was,  and  what  was 
not  a  liberal  exemption  law;  and  that  the  intention  of  the 
legislature  by  the  passage  of  this  act  of  1897,  was  to  comply 
with  the  provision  of  the  constitution  requiring  the  passage 
of  liberal  exemption  laws. 

The  question  is,  What  is  the  true  construction  of  that  law 
in  the  case  of  a  garnishment  of  the  wages  of  a  person,  who  is 
the  head  of  a  family?  As  to  wages,  the  exemption  law  pro- 
vides that  the  wages  of  a  person  who  is  the  head  of  a  family 
and  is  residing  with  same,  to  the  amount  of  eight  dollars  per 
week  shall  be  exempt  from  garnishment,  all  above  the  sum 
of  eight  dollars  per  week  shall  be  liable  to  garnishment.  If 
that  section  stood  alone,  without  the  proviso,  it  would  be  sub- 
stantiaUy  the  act  as  to  exemption  of  wages  which  was  in 
force  theretofore,  which  exempted  a  lump  sum  of  fifty  dol- 
lars, and  made  all  above  that  liable  to  garnishment,  this  on^ 
providing  that  instead  of  fifty  dollars  in  one  sum,  there  shall 
be  eight  dollars  a  week.  Now  comes  the  proviso,  **  Provided 
the  person  bringing  suit  shall  first  make  a  demand  in  writ- 
ing for  the  excess  above  the  amount  herein  exempted. ' '  That 
proviso  makes  a  condition  precedent  to  any  garnishment  of 
wages  of  a  defendant  who  is  the  head  of  a  family,  having  any 
effect.  Unless  that  condition  precedent  is  complied  with, 
there  can  be  no  judgment  for  wages,  even  for  the  amount 
over  and  above  eight  dollars  per  week.  Instead  of  that  law 
being  hard  upon  the  head  of  a  family,  possibly  more  so  than 
the  exemption  of  fifty  dollars,  a  lump  sum,  it  is  in  the  view 
I  take  of  it,  and  as  applied  to  this  case  more  liberal  to  the 
defendant  because  it  requires  the  performance  of  a  condition 
precedent  to  the  garnishing  of  any  portion  of  a  man's  wages. 
In  other  words,  if  there  is  no  demand  made  there  can  be  no 
garnishing  of  wages  under  this  act.  The  person  bringing 
suit  shall,  first,  make  a  demand  in  writing  for  the  excess  of 
the  amount  thus  exempted,  and  unless  that  demand  be  made, 
that  law  is  not  complied  with.  It  was  intended  to  super- 
cede the  old  law,  so  now  there  can  be  no  garnishment  of 
wages  unless  demand  is  first  made  for  the  balance  over  and 
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above  eight  dollars  per  week.  There  having  been  none  in  this 
ease,  there  can  be  no  garnishment  of  this  man's  wages,  who 
is  the  head  of  a  family  in  this  city. 

But  even  supposing  the  court  is  wrong  in  that  matter,  the 
broad  question  arises  whether,  under  the  law  as  it  now  stands, 
any  wages  coming  due  for  services  or  work  performed  after 
the  service  of  the  garnishment  process,  can  be  gamisheed. 
The  revision  act  concerning  justices  of  the  peace,  the  act  of 
1895,  has  revised  all  of  the  proceedings  before  justices  of  the 
peace  in  one  act,  including  proceedings  in  garnishment,  both 
upon  attachment  and  execution.  Section  1,  art  9,  ch.  79, 
Rev.  Stat.  1895,  provides  as  follows:  ** Whenever  an  execu- 
tion, issued  on  a  judgment  rendered  by  a  justice  of  a  peace 
shall  be  returned  by  the  proper  oflScer  'no  property  found,' 
on  the  affidavit  of  the  plaintiff  or  other  credible  person  filed 
with  the  justice  of  the  peace  that  the  defendant  in  the  execu- 
tion has  no  property  within  the  knowledge  of  such  affiant, 
in  his  possession,  liable  to  execution,  and  that  such  affiant 
has  just  reason  to  believe  that  any  other  person  is  indebted 
to  such  defendant,  or  has  any.  effects  or  personal  estate  of 
such  defendant  in  his  possession,  custody  or  charge,  such 
justice  of  the  peace  shall  issue  an  execution  against  the  per^ 
son  supposed  to  be  indebted  to  or  supposed  to  have  any  effects 
or  personal  estate  of  such  defendant,  commanding  him  to 
appear  before  some  justice  as  garnishee,  and  such  justice  of 
the  peace  shall  examine  and  proceed  against  such  garnishee 
in  the  same  manner  as  is  required  by  law  against  garnishees 
in  original  attachments."  Now,  how  was  he  to  proceed  in 
the  original  attachment?  In  an  original  attachment  the 
summons  to  the  garnishee  was  contained  in  the  writ  of  attach- 
ment that  was  issued  against  the  property  of  the  debtor,  and 
on  the  return  of  that  summons  the  justice  is  required  to  pro- 
ceed and  determine  the  cause. 

I  read  from  section  3  (art.  9,  ch.  79) :  *'It  shall  not  be 
necessary  to  exhibit  or  file  interrogatories  in  writing,  but  the 
garnishee  may  be  examined  orally  touching  the  personal  es- 
tate, goods,  chattels,  moneys,  choses  in  action,  credits  and 
effects  of  the  defendant  in  execution,  and  the  amount  and 
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value  thereof  in  his  possession,  custody  or  charge,  and  from 
him  due  and  owing  to  such  defendant  at  the  time  of  the 
service  of  such  summons,  or  of  any  writ  of  attachment" 
Now,  what  is  the  inquiry  to  be  made?  The  amount  due  at 
the  time  of  the  service  of  the  summons,  clearly.  All  the 
garnishee  is  required  to  answer,  is  as  to  the  amount  due  the 
debtor  at  the  time  of  the  service  of  the  summons. 

Section  4  (art  9,  ch.  79.)  reads  as  follows:  ''When  the 
plaintiff  in  any  garnishee  proceeding  shall  allege  that  any 
garnishee  served  with  process,  or  appearing  before  a  justice 
of  the  peace,  has  not  truly  discovered  the  personal  effects  of 
the  defendant,  and  the  value  thereof,  in  his  possession,  cus- 
tody or  charge,  or  from  him  due  and  owing  to  the  defendant, 
at  or  after  the  time  of  the  service  of  the  writ,  or  which  shall 
or  may  thereafter  become  due,  the  justice  of  the  peace  shall 
immediately  (unless  the  case  be  for  good  cause  continued) 
proceed  to  try  such  cause,  as  against  such  garnishee,  without 
the  formality  of  pleading.  The  trial  shall  be  conducted  as 
other  trials  before  justices  of  the  peace,  and  if  the  finding  or 
verdict  shall  be  against  the  garnishee,  judgment  shall  be 
given  against  him  in  the  same  manner  as  if  the  facts  had 
been  admitted  by  him,  with  all  costs  of  such  trial.  If  the 
finding  shall  be  in  favor  of  the  garnishee,  he  shall  recover 
his  costs  against  the  plaintiff.  And  in  case  the  garnishee  ad- 
mits indebtedness  to  the  judgment  debtor,  he  shall  not  be 
liable  for  costs."  Now,  was  the  justice  of  the  peace  to  give 
judgment  upon  that  investigation,  for  anything  excepting 
that  provided  for  in  section  3,  the  amount  from  him  due  and 
owing  at  the  time  of  the  service  of  the  summons,  or,  is  he  to 
go  on  and  inquire  whether  anything  has  become  due  since 
the  service  of  the  summons,  and  if  so  to  give  judgment  there- 
for? The  law  does  not  say  expressly  Ihat  he  shall  give  judg- 
ment for  what  shall  be  served  and  become  owing  after  the 
service  of  the  writ,  otherwise  than  by  implication. 

The  court  then,  in  order  to  hold  that  judgment  might  go 

for  after-accruing  wages   (by  *' after"   I  mean  ** after  the 

service  of  the  summons"),  must  hold  that  such  a  judgment 

was  intended  by  implication  from  the  provisions  of  section  4, 
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art.  9.  It  seems  to  me  that  the  court  would  not  be  authorized 
by  any  language  short  of  an  express  provision  in  saying  that 
judgment  should  be  rendered  for  any  amount  that  might  be 
found  owing  to  the  debtor  from  the  garnishee  at  the  time  of 
the  examination.  In  other  words,  the  court  is  not  going  to 
assume  that  the  legislature  intended  to  garnishee  a  man's 
wages  before  they  are  earned,  to  give  the  creditor  a  mortgage 
on  the  debtor's  labor;  the  court  cannot  make  any  such  in- 
tendment 

What  is  a  garnishee f  It  is  an  attachment;  it  is  a  seizure 
— ^it  is  a  conveying  into  possession.  Of  what?  You  cannot 
take  into  possession  what  does  not  exist.  It  is  a  taking  into 
possession  of  a  debt,  just  as  a  writ  of  attachment  takes  hold 
of  chattels,  real  estate  or  personal  property.  The  garnishee 
process  is  a  taking  hold,  by  a  writ  of  the  existing  debt,  and 
that  is  all  you  can  take  hold  of ;  you  cannot  take  hold  of  what 
does  not  exist.  You  cannot  put  your  hand  on  what  does  not 
exist  If  you  cannot  seize  by  attachment  what  does  not  ex- 
ist, you  certainly  cannot  seize  by  garnishee  process,  which 
is  nothing  more  than  a  theoretical  seizure,  what  does  not 
exist. 

To  my  view,  it  is  against  the  policy  of  the  law  to  allow  a 
creditor  to  pursue  his  debtor  to  the  extent  that  instead  of 
working  to  support  himself  and  family,  he  must  work  for  the 
benefit  of  the  creditor.  The  only  object  of  an  exemption  law 
is  to  save  the  debtor  and  his  family  from  the  exactions  of  his 
creditors,  and  it  is  against  the  policy  of  that  law  to  say  that 
a  creditor  can  acquire  any  kind  of  a  lien,  any  kind  of  a  mort- 
gage, legal  or  equitable,  upon  the  future  labor  of  his  debtor. 
"Whether  the  law  is  such  a  law  as  was  contemplated  by  the 
constitution  in  requiring  the  legislature  to  pass  liberal  ex- 
emption laws,  is  a  very  serious  question.  My  opinion  is,  that 
the  proper  construction  of  this  act,  in  regard  to  the  garnish- 
ment of  wages,  must  be  that  it  only  applies  to  wages  due  at 
the  time  of  the  service  of  the  writ  upon  the  garnishee.  It 
cannot  apply  to  any  other  wages.  It  may  apply  to  wages  al- 
ready earned  and  thereafter  to  be  paid,  but  it  cannot  apply 
to  unearned  wages  to  be  contracted  for  or  to  be  earned  in 
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future,  and  paid  in  the  future.  To  permit  a  garnishment  for 
money  to  be  paid  for  services  or  work  to  be  done  in  the  future, 
would  be  to  establish  the  penal  system  of  slavery. 

The  decision  of  Judge  Moran,  in  C.  cfe  E.  I.  E.  R,  Co,  v, 
Blayden,  33  111.  App.  254,  and  the  decision  of  Judge  Adams 
in  Davis  v.  Siegel,  Cooper  cfe  Co,,  80  111.  App.  278,  referred  to, 
are  both  very  clearly  to  the  point.  Judge  Moran  cites  Alex- 
ander V.  Pollock,  72  Ala.  137,^  and  other  authorities  which 
are  very  clear  to  the  effect  that  it  is  perfectly  competent  for 
a  contract  to  be  made  between  the  employer  and  the  employee, 
that  his  wages  shall  be  paid  in  advance  of  their  being  earned, 
and  that  such  a  contract  is  a  valid  contract,  and  that  such 
wages  cannot  be  gamisheed. 

Now,  in  the  case  at  bar,  if  there  was  such  a  contract,  it  is 
valid,  but  whether  there  was  a  contract  or  not,  the  garnishee 
testifies  that  he  voluntarily  paid  the  debtor's  wages  monthly 
in  advance.  Had  he  not  a  right  to  do  so!  The  money  was 
his  own.  If  he  chose  to  trust  the  employee  to  work  for  him 
and  run  the  risk  of  the  loss  of  the  wages,  that  was  his  busi- 
ness, and  if  he  has  paid  him,  why  should  he  pay  it  twice? 
He  had  already  paid  the  wages  for  May,  he  paid  the  wages 
for  June  in  advance,  did  it  voluntarily,  and  had  a  perfect 
right  to  do  it.  At  the  time  of  the  service  of  the  writ,  he  owed 
nothing  to  this  defendant.  It  was  not  then  known  that  he 
ever  would  owe  him  anything.  I  take  it,  that  the  presump- 
tion must  be  that  the  contract  of  employment  between  Mr. 
Lathrop  and  his  employees  was  from  month  to  month,  pre- 
sumably at  will,  so  far  as  is  shown,  and  non  constat,  there 
may  never  have  been  a  dollar  earned  in  June,  the  party  may 
have  been  discharged  or  quit  of  his  own  voluntary  motion. 
I  see  nothing  in  the  law  that  prohibits  the  making  of  such  a 
contract.  If  the  contract  for  wages  is  from  month  to  month, 
or  from  day  to  day,  every  month  is  a  new  contract,  and 
every  day  is  a  new  contract  for  wages. 

It  may  be  this  will  hinder  the  creditors  somewhat  in  the  col- 

1  Cited  In  78  Ala.  525;  88  Ala.  254,  7  So.  53;  111  Ala.  537,  20  So. 
368;  124  Ala,  414,  26  So.  907,  82  Am.  St  Rep.  183.  See  24  Cent  Dig. 
Garnishment,  sec.  56.— Ed. 
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lection  of  their  debts,  but  the  constitution  says  that  if  cred- 
itors are  not  merciful,  the  legislature  will  pass  laws  by  which 
they  will  become  merciful  and  not  be  able  to  force  their 
claims  to  the  injury  of  the  debtor's  family.  In  my  opinion, 
the  makers  of  the  constitution  never  intended  to  give  the  gen- 
eral assembly  the  power  to  pass  a  law  by  which  a  man  should 
have,  in  any  way  whatever,  a  mortgage  upon  the  wages  of 
another  man  to  be  earned  in  the  future. 

The  finding  on  the  first  proposition  of  law  from  the  evi- 
dence introduced  in  the  case  will  be  for  the  defendant. 

The  judgment  will  go  for  the  defendant,  and  that  the  garn- 
ishee be  discharged  with  his  costs. 


(Circuit  Court  of  Cook  County,    In  CJiancery,) 

The  Atlantic  and  Pacific  Telegraph  Company 

vs. 

The  Baltimore  &  Ohio  Bailroad  Company  and  American 
Union  Telegraph  Company. 

(March  30,  1880.) 

1.  Ck)NTBACT8 — ^PEBFOBMANCE      BY      ONB      PaBTT — ^ESTOPFEL      AS      TO 

Tebmb.  Where  parties  are  in  negotiation  in  reference  to  a 
joint  adventure  and  one  party  notifies  the  other  that  he  will 
proceed  to  expend  monies  and  change  his  own  status  under 
the  terms  proposed  to  the  other  party  ^nd  such  other  party- 
stands  silent  and  leads  the  first  party  to  suppose  that  his  terms 
are  agreed  to,  such  other  party  will  be  held  to  be  eiiaitably 
estopped  from  denying  such  proposed  terms  to  be  the  terms  of 
such  Joint  adventure.  Not  having  spoken  when  he  should,  he 
will  not  be  heard  to  speak  when  he  should  be  silent 

2.  Sahb — Pkbfobmancb  Bt  One  Pabtt  or  Imfebfect  Contbact.    If 

one  party  acts  under  an  imperfect  contract  and  the  other  party 
has  the  right  to  fix  the  terms  of  the  contract  subsequently, 
such  party  will  not  be  allowed  to  fix  other  than  "equitable 
terms." 

3.  BSquity  Pbacticb — ^Amendments — ^Libebaixt  Alix)wed.     The  ob- 

jection that  the  proof  and  the  allegations  do  not  agree  is  well 
nigh  obsolete  in  a  court  of  equity.  The  statute  provides  that 
any  amendments  may  be  allowed  in  the  discretion  of  the  court. 
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If  the  proof  shows  that  a  party  Is  entitled  to  relief  the  court 
will  permit  the  amendment  of  the  bill  so  as  to  conform  -to  the 
proof. 

4.  Adequate  Remedt  at  Law.    Where  the  damages  which  a  party 

will  suffer  are  uncertain  there  Is  not  an  adequate  remedy  at 
law. 

5.  iKJUKcnoN — ^AjTiBMATiirK  RELIEF — GoMTiMuiAO  Injtjbt.    Affirma- 

tive relief  by  injunction  will  seldom  be  granted,  yet  the  court 
will  not  only  restrain  a  party^  from  wrongdoing  but  will  also 
restrain  him  from  continuing  to  do  wrong,  even  if  thereby 
the  wronged  party  does  obtain  afflrmative  relief.  The  remedy 
by  injunction  Is  almost  co-extensiye  with  the  remedy  by  specific 
performance. 

€.  Injunction — ^When  Issued.  The  injunction  writ  should  be  issued 
with  great  caution  by  every  chancellor,  but  courts  of  equity 
have  never  placed  any  defined  limits  to  the  exercise  of  the 
power. 

7.  Contracts — Construction — ^Unusual  Contract.  Where  the  terms 
of  a  contract  are  in  dispute  and  the  agreement  contended  for 
by  one  party  is  extraordinary  in  its  nature  and  one-sided  the 
court  will  require  the  clearest  evidence  to  establish  the  con- 
tract 

S.  Same — Dispute  as  to  Terms.  Where  a  verbal  contract  for  the 
erection  of  a  line  of  telegraph  along  the  right  of  way  of  a 
railroad  is  entered  into  between  a  railroad  and  a  telegraph 
company  and  the  railroad  company  claims  the  right  to  take 
possession  of  the  poles  upon  accounting  for  their  cost  and  it  is 
contended  by  the  telegraph  company  that  possession  could  not 
be  taken  unless  payment  of  the  cost  of  the  poles  was  first 
made,  the  court  will  construe  the  contract  to  require  payment 
of  such  cost  as  a  condition  precedent  to  the  taking  possession 
of  such  poles. 

9.  Same — ^Lboal  Rights  Under — ^Must  be  Bxeroised  in  Qood  Faith. 
Efven  though  an  absolute  and  arbitrary  power  exists  under  a 
contract  to  do  a  particular  act  the  court  will  not  permit  the 
exercise  of  such  power,  unless  it  is  done  in  good  faith.  Good 
faith  is  of  the  essence  of  all  contracts.  The  court  presupposes 
in  every  contract  a  basis  of  good  faith  upon  which  all  the 
stipulations  contained  in  the  contract  must  rest 
10.  Same — ^Rioht  of  Railroad  Company  to  Take  Possession  of 
Poles  of  Telegraph  Company  Under  Contract — Good  Faith. 
Where  under  a  contract  a  railroad  company  has  the  right  to 
take  possession  of  the  poles  and  lines  of  the  telegraph  company 
erected  along  the  right  of  way  of  the  railroad  company  this 
right  cannot  be  exercised  in  bad  faith  and  for  the  benefit  of  a 
rival  telegraph  company. 
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11.  Public  Policy—CIoubts  Not  Affected  by.    The  courts  cannot  be 

Influenced  by  the  argument  that  it  would  be  against  public 
policy  to  grant  the  relief  prayed  for.  "Public  policy  Is  an  un- 
ruly horse,  which.  If  a  Judge  unwarily  mounts,  ten  to  one,  he  is 
run  away  with." 

12.  Bquitt — Injunction  to  PIkevknt  Doing  of  Act  Which  Defendant 

Has  Right  to  Pebfobm  Even  if  Injunction  Issued.  The  court 
will  Issue  an  Injunction  to  restrain  a  defendant  from  termin- 
ating an  agreement  which  It  Is  sought  to  terminate  In  bad  faith, 
even  though  such  party  can  thereafter  terminate  the  agree- 
ment at  Its  pleasure. 

Motion  for  injunction.  Heard  before  Judge  Murray  P. 
Tuley. 

TULEY,  J.: — 

The  facts  of  this  controversy  I  find  to  be  substantially  as  fol- 
lows :  It  appears  that  in  September,  or  early  in  October,  1873, 
negotiations  commenced  between  Thos.  T.  Eckert,  then  presi- 
dent of  the  Atlantic?  and  Pacific  Telegraph  Company,  the  com- 
plainant, and  John  W.  Garrett,  president  of  the  defendant, 
the  Baltimore  &  Ohio  Railroad  Company,  for  the  putting  into 
operation  a  joint  telegraph  system  for  the  two  companies  on 
the  line  of  that  portion  of  defendant's  Baltimore  &  Ohio 
Railroad,  known  as  the  Central  Ohio  Division,  and  which 
might  be  extended  over  the  entire  lines  of  road  of  the  Balti- 
more &  Ohio  Company,  with  such  modifications  as  might  be 
agreed  upon. 

A  proposition  was  submitted  by  President  Eckert  to  Presi- 
dent Garrett,  apparently  in  compliance  with  the  latter 's  re- 
quest, by  which  the  Atlantic  and  Pacific  Company  proposed 
to  erect  a  line  of  poles  at  its  own  cost  on  line  of  defendant's 
road  between  Wheeling  and  Columbus;  the  wires  of  the  rail- 
road company  to  be  transferred  to  the  new  line  of  poles,  and 
the  railroad  company  to  have  the  right  to  put  on  additional 
wires,  as  it  desired;  the  Atlantic  &  Pacific  Company  to  have 
the  right  to  put  on  a  through  wire  for  its  exclusive  use,  and 
the  railroad  company  to  put  an  additional  wire  for  the  joint 
use  of  the  two  companies.  The  telegraph  company  was  to 
furnish  main  battery  power  for  operating  all  the  wires,  and 
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to  pay  one-half  the  compensation  of  operators  at  the  prin- 
cipal railroad  stations.  Other  details  as  to  the  use  of  ofSce 
room,  and  the  division  of  the  receipts  were  included  in  the 
proposition. 

This  proposition  was  made  October  9,  1875,  an,d  appears  to 
have  been  made  after  the  parties  had  arrived  at  an  agreement 
to  act  together,  and  was  made  for  ttie  purpose  of  arranging 
its  details.  In  the  letter  containing  the  proposition  referred 
to,  President  Eckert  writes  that  the  poles  for  the  work  are 
"being  loaded  today,"  and  asks  to  be  informed  by  telegraph 
whether  the  work  could  proceed;  also  that  President  Garrett 
have  a  formal  contract  drawn  and  fonvarded. 

On  October  15,  1875,  Eckert  again  writes  Garrett,  enclos- 
ing copy  of  contract  covering  the  Central  Ohio  Division, 
which  he  states  comprises  the  various  modifications  and  addi- 
tional points  elicited  during  "our  conference,''  referring  evi- 
dentiy  to  some  conference  held  between  the  9th  and  15th  of 
October.  Eckert  refers  to  the  fact  that  he  finds  the  word 
"free"  erased,  and  offers  reasons  why  it  should  remain  in, 
and  states  that  he  having  executed  the  enclosed  copy,  requests 
Mr.  Garrett  to  have  another  copy  made  and  duly  executed 
and  fonvarded  to  him,  Eckert  On  the  16th  of  October,  1875, 
Eckert  informs  Garrett  that  upon  receipt  of  notice  that  poles, 
wires  and  insulators  proposed  to  be  shipped  to  Chicago  Junc- 
tion, near  Chicago,  the  telegraph  company  will  put  them  up 
to  the  office  of  the  railroad  company  in  Chicago,  and,  if  nec- 
essary, place  them  in  the  telegraph  company's  right  of  way. 
On  the  same  day  Eckert  writes  Garrett  that  "agreeably  to 
our  conversation  I  have  respectfully  to  present  for  your  con- 
sideration the  following  plan  for  operation  of  the  telegraph 
lines  of  the  Baltimore  &  Ohio  Railroad  Company,"  and  sub- 
mits a  long  detailed  plan  of  operation  and  statements  as  to 
how  the  earnings  of  the  line  are  to  be  divided,  and  notifies 
Garrett  of  the  amount  of  territory  covered  by  the  Atlantic  & 
Pacific  telegraph  wires.  He  says:  "If  this* arrangement  is 
agreeable  to  you,  as  I  hope  it  may  be,  this  letter  and  yours 
in  reply  signifying  that  fact  will  form  all  the  agreement  that 
need  be  entered  into  between  the  two  companies,  at  least  for 
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• 

the  present.  If,  upon  a  trial  of  this  plan,  modifications 
should  be  made  desirable  in  any  feature  thereof,  we  shall 
cheerfully  meet  you  in  so  framing  them  as  to  render  the  ar- 
rangement entirely  agreeable;  or  it  may  be  terminable  en- 
tirely at  your  pleasure  on  giving  such  reasonable  notice  as 
will  prevent  inconvenience  to  the  public  and  ourselves." 

On  the  19th  of  October  Eckert,  by  letter  to  Robt.  Stewart, 
superintendent  of  telegraph  for  the  Baltimore  &  Ohio  Rail- 
road, requests  him  to  meet  Mr.  Bates  at  Wheeling  by  Thurs- 
day morning,  to  arrange  the  details  of  carrying  on  the  work 
of  construction  of  the  new  joint  lines  on  the  Central  Ohio 
Division,  and  that  Mr.  Garrett  gave  him  to  understand  that 
he  might  proceed  with  the  work  on  that  division,  but,  he, 
Eckert,  has  waited  for  the  formal  execution  of  contract  be- 
fore actually  beginning  work.  Upon  the  same  day  he  writes 
to  Garrett  that  he  has  the  poles  and  men  ready,  and  requests 
that  he  inform  him  if  he  can  proceed  with  the  work. 

It  appears  by  a  letter  of  Bates,  superintendent  of  Atlantic 
&  Pacific  Company,  to  Stewart,  that  the  connection  of  the 
Central  Ohio  Railroad  would  be  completed  December  15th, 
at  which  time  he  says  'Ve  wiU  have  wire  connection  with 
your  lines  at  the  following  places:  Wheeling,  Newark,  Co- 
lumbus, Sandusky  and  TiflSn." 

Early  in  1876,  certain  correspondence  appears  between  the 
parties  relative  to  certain  tolls  and  proportions  of  tolls  at 
certain  points,  and  also  as  to  additional  wires  between  Tiffin 
and  Chicago  to  be  placed  by  the  Atlantic  &  Pacific  Company, 
but  subject  to  agreement  to  be  made  with  Garrett.  In  Octo- 
ber, 1876,  Eckert,  in  a  letter  to  Garrett,  says  that  he  is  au- 
thorized by  his  executive  committee  to  proceed  at  once  to  erect 
a  wire  from  Washington  or  Baltimore  to  Cincinnati,  on  the 
poles  along  the  Baltimore  &  Ohio  Railroad,  and  that  he  will, 
unless  he,  Garrett,  sends  instructions  to  the  contrary,  pro- 
ceed with  the  work  **on  our  own  account."  This  wire  **may 
be  considered  to  be  subject  to  such  of  our  propositions  now 
before  you  as  you  may  in  future  accept,  or  if  you  desire  to 
own  it  subject  to  the  general  arrangement,  you  may  have  the 
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option  of  doing  so  at  cost  on  one  year's  notice  to  \ia,  and  this 
letter  will  be  our  agreement  to  that  effect." 

November  25,  1876,  Mr.  Eckert  again  writes  to  Mr.  Garrett 
that  he,  having  permitted  the  Atlantic  &  Pacific  Telegraph 
Company  to  connect  with  telegraph  lines  on  his  Chicago, 
Lake  Erie,  Metropolitan  and  Valley  divisions,  he,  Eckert,  has 
again  renewed  his  request  for  like  actions  as  to  the  Marietta 
&  Cincinnati  Railroad,  March  1,  1877,  Stewart  writes  to  Eck- 
ert that  there  is  nothing  to  prevent  his  company  putting  up 
an  additional  wire  desired  on  the  Central  Ohio  and  Chicago 
Division  and  Hempfield  roads,  and  the  division  between  Co- 
lumbus and  Newark,  the  agreement  to  be  made  with  him,  Gar- 
rett, as  to  the  terms  on  which  these  wires  are  to  be  used. 

This  is  substantially  all  the  written  evidence  that  is  found 
bearing  on  the  question  as  to  what  was  the  contract  between 
the  telegraph  and  the  railroad  company.  I  think  it  clearly 
appears  that  there  were  repeated  conversations  between  the 
presidents  of  the  two  ^mpanies  in  which  the  terms  of  this 
joint  arrangement  were  discussed. 

It  is  from  the  afSdavits  which  disclose  what  occurred  at 
these  conversations  and  those  which  relate  to  the  conduct  of 
the  parties  subsequent  to  the  making  of  the  joint  arrange- 
ment— taken  together  with  the  evidence  as  to  the  contract  con- 
tained in  the  letters  referred  to — that  we  are  to  determine 
what  was  the  agreement  between  the  telegraph  and  the  rail- 
road company,  for  it  is  admitted  by  both  sides,  tiiat  there 
was  an  agreement  of  some  kind — they  disagree,  however,  as 
to  the  terms  of  that  agreement.  The  complainant  contends 
that  the  contract,  or  agreement,  was  in  substance  as  set  out 
in  the  letters  referred  to,  while  the  railroad  company  replies, 
that  the  letters  contain  only  propositions  and  terms  made  by 
the  tel^raph  company  and  not  accepted  by  the  railroad  com- 
pany, and  that  propositions  coming  from  one  side  only  can 
not  be  held  to  constitute  an  agreement ;  in  other  words,  that  it 
takes  two  to  make  a  bargain.  It  is  true  that  no  replies  ap- 
pear to  have  been  made  by  the  railroad  company  to  these 
propositions  and  requests  of  the  telegraph  company.    If  the 
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telegraph  company  had  received  them  it  is  to  be  assumed 
they  would  have  been  presented  in  evidence,  if  they  were  of 
a  nature  that  indicated  an  assent  to  the  terms  of  the  agree- 
ment proposed  by  the  telegraph  company,  and,  on  the  other 
hand,  if  the  railroad  company  did  reply  to  these  letters  con- 
taining propositions  upon  which  the  telegraph  company  pro- 
posed to  enter  into  this  joint  system  of  telegraph  lines,  and 
such  replies  indicated  a  dissent,  it  is  to  be  assumed  the  rail- 
road company  would  have  produced  copies  thereof.  The 
fact  is,  that  the  telegraph  company  appears  to  have  been  ex- 
tremely anxious  to  have  the  terms  definitely  settled  and  a 
written  contract  executed,  and  the  railroad  company  equally 
as  anxious  to  leave  the  terms  of  the  joint  arrangement  as. 
indefinite  as  possible,  and  to  avoid  the  execution  of  a  written 
agreement.  It  is,  I  think,  apparent  that  the  latter  company 
desired  to  get  the  telegraph  company  to  expend  its  moneys 
in  the  erection  of  new  poles,  wires,  etc.,  and  making  connec- 
tions with  defendant's  wries  to  as  large  an  extent  as  possible 
— ^to  get  it  so  far  involved  in  the  new  arrangement  that  it 
could  not  recede  without  great  loss, — and  this  without  the 
railroad  company  having  definitely  committed  itself  as  to  the 
terms  of  the  joint  arrangement,  eitiier  in  writing  or  other- 
wise. 

This  course  may  have  been  perfectly  justifiable  in  a  busi- 
ness point  of  view,  but  it  can  scarcely  expect  to  find  commen- 
dation in  a  court  of  equity.  It  is  admitted  that  the  complain- 
ant did  proceed  to  erect  new  telegraph  poles  on  what  is  called 
the  Central  Ohio  Division,  from  Wheeling  over  the  Bellaire 
Bridge,  and  thence  to  Columbus,  Ohio, — that  the  wires  of 
the  defendant  railroad  were  transferred  to  the  new  poles, 
and  new  wires  were  placed  thereon  as  proposed  by  complain- 
ant in  letter  of  October  9,  1875.  That  complainant  also,  in: 
pursuance  of  the  negotiations  before  referred  to,  did  place  a 
wire  between  Tiffin,  Ohio,  and  Chicago,  and  did  erect  poles 
and  string  wires  upon  what  is  known  as  the  Hempfield 
Branch,  between  Washington,  Pennsylvania,  and  Wheeling, 
and  that  all,  or  substantially  all,  of  the  various  lines  of  rail- 
road owned  or  operated  by  the  Baltimore  and  Ohio  Company, 
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were  jointly  operated  by  the  complainant  and  the  railroad 
company;  the  complainant  erecting  poles  and  wires  upon 
some  of  the  lines,  and  upon  others  placing  new  wires  on  the 
poles  owned  by  the  railroad  company.  Among  the  last  was 
a  wire  erected  from  Washington  or  Baltimore  to  Cincinnati, 
in  accordance  with  the  proposition  which  is  found  in  the  let- 
ter of  October  16th,  1876,  a  date  more  than  one  year  after 
the  commencement  of  the  first  negotiations. 

Independent  of  the  evidence  found  in  tiie  affidavit  for  the 
defendants  filed  in  this  cause,  I  apprehend  that  upon  the 
principle  that  where  parties  being  in  negotiations  for,  and 
having  agreed  to  go  into  a  joint  arrangement  or  adventure — 
one  notifies  the  other  that  he  will  proceed  to  expend  moneys, 
and  change  his  own  status  upon  the  proposition  as  to  the 
terms  theretofore  made  to  such  other  party,  and  such  other 
party  stands  silent,  and  leads  the  first  named  party  to  sup- 
pose that  his  terms  are  agreed  to,  such  other  party  will  be 
held  to  be  equitably  estopped  from  denying  such  proposed 
terms  to  be  the  terms  of  such  joint  adventure  or  arrangement. 
Not  having  spoken  when  he  should  have  spoken,  he  will  not 
be  heard  to  speak  when  he  should  be  silent.  So  that,  except 
so  far  as  the  affidavits  on  the  part  of  the  defendants  show 
a  change  of  the  proposed  terms,  I  remark,  that  upon  this 
principle  I  must  conclude  that  the  terms  of  the  arrangement 
were  as  contained  in  the  lettera — ^the  evidence  showing  that 
the  telegraph  company  did  act  and  did  expend  large  amounts 
of  money  after  submitting  such  proposed  terms. 

In  any  event,  if  complainant  acted,  leaving  Mr.  Garrett 
the  right  to  fix  the  terms  subsequently,  he  would  not  be  al- 
lowed to  fix  other  thai>  ''equitable  terms."  As  to  the  im- 
portant question  (as  to  which  the  defense  claims  the  railroad 
company  did  speak  out)  i.  e.,  as  to  the  length  of  time  this 
joint  arrangement  was  to  continue,  it  was  prima  facie  the 
case  made  by  the  complainant,  to  be  terminable  entirely  at 
the  pleasure  of  the  railroad  company  upon  giving  such  rea- 
sonable notices  as  would  prevent  inconvenience  to  the  public 
and  to  the  telegraph  company.  This  is  the  provision  con- 
tained in  the  plan  of  operation  and  basis  of  agreement  pro- 
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posed  in  President  Eckert's  letter  to  President  Garrett  of 
date  the  16th  of  October,  1875,  which  I  have  before  referred 
to  as  being  one  of  the  letters  that  demanded  some  sort  of  an- 
swer on  the  part  of  the  Baltimore  &  Ohio  Railroad  Company. 
This  letter,  and  one  written  more  than  one  year  after,  to  wit: 
Oct  16,  1876,  are  the  only  ones  which  contain  propositions  in 
which  the  length  of  time  the  joint  arrangement  is  to  continue, 
is  in  any  way  referred  to.  The  last  one  referred  to  is  in  ref- 
erence to  the  erection  of  a  wire  from  Baltimore  to  Cincinnati, 
in  which  President  Eckert  says  he  will  proceed  with  the  work, 
unless  he.  President  Garrett,  sends  instructions  to  the  con- 
trary; also  that  **this  wire  may  be  considered  subject  to  such 
of  our  propositions  now  before  you,  as  you  may  in  future  ac- 
cept, or  if  you  desire  to  own  it,  subject  to  the  general  arrange- 
ment, you  may  have  the  option  of  doing  so  at  cost  on  one 
year's  notice  to  us,  and  this  letter  will  be  our  agreement  to 
this  eflEect."  The  general  arrangement  referred  to,  I  take  it, 
must  mean  the  general  arrangement  contained  in  the  letter 
of  the  16th  of  October,  1875,  in  which  it  is  proposed  (among 
other  things)  that  receipts  for  telegraphing  between  points 
reached  only  by  the  Baltimore  &  Ohio  line  were  to  accrue 
entirely  to  that  company,  but  where  both  companies  had 
wires,  the  receipts  were  to  be  divided  as  in  that  letter  speci- 
fied; that  is,  the  proposition  was  that  the  Baltimore  &  Ohio 
Company  might  appropriate  the  whole  receipts  after  having 
paid  the  cost  of  the  wire,  having  given  one  year's  prior  notice 
of  their  desire  to  do  so.  It  appears  to  be  a  singular  propo- 
sition for  President  Eckert  to  make,  if  he  understood,  at  that 
time,  that  the  Baltimore  &  Ohio  Railroad  Company  had  the 
right  to  terminate  the  agreement  as  to  all  the  other  lines  at 
its  pleasure,  without  notice,  and  without  paying  therefor,  be- 
fore taking  possession. 

This  letter  was  not  replied  to,  but  the  wire  was  erected, 
and  I  must,  from  the  case  as  made  by  the  complainant,  con- 
clude that  the  defendant  railroad  company  had  the  right  to 
treat  it  as  subject  to  the  general  arrangement,  which  I  under- 
stand from  the  letters,  to  be  that  the  Baltimore  &  Ohio  Rail- 
road Company  was,  in  the  event  of  tlie  terminatiob  of  the  joint 
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arrangement,  to  have  the  possession  of  all  the  property  jointly 
used  upon  the  payment  therefor,  and  to  have,  as  before  stated, 
the  right  to  terminate  the  arrangement  at  its  pleasure,  giving 
such  reasonable  notice  as  aforesaid.  This  is  the  case  as  made 
by  the  complainant. 

But  it  is  said  that  this  is  not  the  case  as  made  by  the  bill, 
but  as  the  allegata  and  probata  do  not  agree,  that  complain- 
ant can  have  no  relief.  I  shall  dispose  of  this  objection,  by 
remarking  that  our  statute  of  1872  having  provided  tha^  at 
any  time  before  final  judgment  in  a  civil  suit  any  amend- 
ments may  be  allowed  in  the  discretion  ol  the  court,  that  this 
objection  has  well  nigh  become  obsolete  in  a  court  of  equity, 
certainly  as  to  proceedings  therein  prior  to  final  decree.  Even 
independent  of  the  statute,  I  know  no  reason,  upon  an  appli- 
cation of  this  kind,  if  the  complainant's  case  or  the  defend- 
ant's case  as  presented,  or  a  part  of  each,  show  such  a  state 
of  facts  as  calls  for  relief,  and  will  justify  the  use  of  the 
writ  of  injunction,  why  this  court  should  not  permit  the  com- 
plainant to  amend  his  bill  so  as  to  entitle  him  to  the  writ 

Another  objection  is,  that  the  damages  are  not  irrepara- 
ble, and  may  be  compensated  in  an  action  at  law.  I  do  not 
think  so.  The  defendant  has  taken  from  the  complainant  the 
possession  of  wires  which  form  part  of  a  circuit  or  of  various 
currents;  wires  which  the  complainant  was  obliged  to  use, 
not  only  for  communication  to  points  along  the  lines  of  the 
wires,  but  also  to  other  points  and  cities  which  are  connected 
by  other  wires  at  various  points  on  the  lines  of  the  wires  taken 
possession  of.  How  much  business  will  fail  to  come  to  the 
complainant  by  reason  of  tiie  public  knowledge  that  it  no 
longer  has  the  control  of  these  wires,  must  be  left  to  the 
imagination ;  and  the  offer  of  the  defendants  to  send  its  mes- 
ages  at  usual  rates,  as  between  telegraph  companies,  cannot 
be  held  to  give  us  a  criterion  by  which  we  can  measure  the 
damages  of  the  complainant. 

Another  objection  urged  is  that  complainant  is,  in  fact, 
asking  aflSrmative  relief:  a  restorative  injunction;  that  the 
oflBce  of  the  writ  is  preventive  only,  and,  therefore,  inasmuch 
as  the  defendant  has  already  taken  complete  possession,  the 
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writ  cannot,  or  should  not,  issue.  It  is  an  ungracious  de- 
fense, to  say  the  least,  for  the  defendant  to  set  up,  even  if  it 
were  one  which  is  sustainable.  While  it  is  true  that  affirma- 
tive relief  as  such  will  seldom  be  granted,  yet  the  court  will 
not  only  restrain  a  party  from  doing  wrong  but  will  also  re- 
strain him  from  continuing  to  do  wrong,  even  if  thereby  the 
wrronged  party  does  obtain  affirmative  relief.  Jeremy  de- 
fines an  injunction  to  be  *  *  a  writ  framed  according  to  the  cir- 
cumstances of  the  case  commanding  an  act  which  a  court  of 
•equity  regards  as  essential  to  justice  or  restraining  an  act 
which  it  esteems  contrary  to  equity  and  good  conscience." 
The  object  of  the  writ  is  generally  preventive  and  protective 
rather  than  restorative;  although  it  is  by  no  means  confined 
to  the  former;  it  seeks  to  prevent  a  meditated  wrong  more 
often  than  to  redress  an  injury  already  done. 

With  reference  to  injunctions  to  enforce  contracts  or  to 
forbid  a  violation  of  its  terms,  says  Snell  in  his  Principles 
of  Equity:  **The  jurisdiction  of  equity  may  almost  be  said 
to  be  co-extensive  with  its  power  to  compel  specific  perform- 
ance. Whatever  duty  a  court  of  equity  will  compel  a  party 
ix)  perform,  it  will  generally,  on  the  other  hand,  restrain  him 
from  violating  in  many  cases.  Therefore,  it  will  be  seen  that 
the  court  in  exercising  its  jurisdiction  to  restrain  a  party 
from  doing  an  act  is  in  effect  compelling  a  specific  perform- 
ance of  that  act;"  and  that  it  will  not  suffer  parties  to  de- 
part from  their  contract  at  their  pleasure,  leaving  the  party 
with  whom  they  have  contracted  to  the  mere  chance  of  any 
damage  which  a  jury  may  give. 

In  this  case  the  injunction  to  restrain  the  defendants  from 
applying  the  telegraph  wires,  etc.,  to  other  purposes  than  that 
contemplated  by  the  joint  arrangement  existing  between  the 
parties,  would  be  within  the  province  of  a  court  of  equity, 
although  it  might  operate  as  a  decree  for  the  specific  perform- 
ance of  the  agreement  for  the  time  being.  But  this  injury  is 
in  the  nature  of  a  continued  injury,  a  continued  trespass — 
as  it  continues  day  by  day  to  prevent  the  defendant  from  car- 
rying on  its  business  of  telegraphing  in  the  various  circuits 
^'ith  which  these  lines  are  connected.    As  I  suggested  on  the 
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Ixearing,  if  a  party  took  possession  of  a  small  section  of  a  rail- 
road track  which  act  prevented  the  working  of  the  entire  line, 
Uiere  could  be  no  doubt  of  the  power  of  this  court  to  enjoin 
liim  from  continuing  to  interrupt  the  railroad  travel  until 
the  rights  of  the  parties  could  be  determined. 

Courts  of  equity  have  never  placed  any  defined  limits  to 
the  exercise  of  this  power,  and  as  new  species  of  property  are 
being  created,  new  rights  evolved  by  the  progress  of  com- 
merce and  civilization,  the  necessity  for  its  use  cannot  be  fore- 
seen or  predetermined.  It  is  a  writ  that  should  be  used  with 
^reat  caution  by  every  chancellor,  but  there  is  no  writ  in 
Ihese  days, — when  corporations  as  powerful  as  the  govern- 
ment itself  exist, — that  can  be  used  more  beneficially,  par- 
ticularly in  controlling  such  corporations,  and  at  the  same 
time  protecting  the  public  against  injuries  arising  from  these 
wars  carried  on  upon  the  principle  that  ''might  makes 
right" 

Having  disposed  of  these  technical  objections,  which,  with 
due  deference  to  defendants'  solicitors,  are  in  fact  mere  cob- 
webs to  be  brushed  aside  in  arriving  at  the  true  equities  of  a 
case  of  this  kind,  let  us  consider  how  far  the  case  as  made  by 
the  complainant's  bill,  affidavits,  and  the  admitted  acts  of 
the  parties  has  been  overcome  by  the  defendants. 

It  will  be  observed  that  neither  the  bill  nor  answer  are 
sworn  to  by  parties  who  had  any  personal  knowledge  of  the 
negotiations  which  resulted  in  the  agreement  between  the 
Atlantic  &  Pacific  Telegraph  Company  and  the  Baltimore  & 
Ohio  Railroad  Company,  and  their  value  as  affidavits  is  much 
lessened  by  that  fact.  The  case  as  made  by  the  defendants 
rests  substantially  upon  the  affidavits  of  Garrett,  president 
of  the  Baltimore  &  Ohio  Railroad  company;  of  Eckert,  then 
president  of  the  Atlantic  &  Pacific  Telegraph  company,  and 
one  Bates,  who  was  superintendent  of  the  Atlantic  division 
of  the  Atlantic  &  Pacific  Telegraph  lines,  all  of  whom  are 
now  in  the  service  of  the  defendant  corporation,  the  Balti- 
more &  Ohio  Railroad  company.  It  is  admitted  that  the  ne- 
gotiations and  the  settlement  of  the  terms  of  the  aj^reement 
were  all  done  and  conducted  by  the  president  of  the  two  com- 
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panies.  Mr.  Bates  says  he  was  present  at  six  or  seven  inter- 
views between  the  two  presidents;  and  in  another  part  of  his 
affidavit,  that  he  was  present  at  all  the  interviews — and  un- 
dertakes to  tell  the  result  of  the  several  interviews.  It  will 
be  noticed  that  the  affidavits  of  these  three  parties  do  not  pro- 
fess to  give  us  the  terms  and  the  agreement  between  the  two 
companies,  except  in  these  two  particulars,  to  wit,  as  to  the 
right  of  the  Baltimore  &  Ohio  Railroad  Company  to  termi- 
nate the  agreement  and  take  possession  of  the  property  and 
as  to  the  payment  therefor.  President  Garrett  testifies  upon 
these  points  in  substance,  that  there  was  no  written  agree- 
ment, that  he  gave  a  verbal  license  to  put  wires  on  the  rail- 
road poles  on  a  part  of  the  lines,  and  on  other  parts,  to  put 
up  both  poles  and  wires,  and  to  operate  the  same,  but  with 
the  understanding  that  the  railroad  company  might  at  any 
time  revoke  the  license,  and,  if  it  should  so  elect,  take  pos- 
session of  the  complainant's  property  put  on  its  various  lines 
of  road  under  this  arrangement  or  licence.  That  Presi- 
dent Eckert,  when  the  matter  was  first  under  consideration, 
desired  to  have  some  fixed  period  of  notice  when  this  should 
be  done,  but  that  Mr.  Garrett  at  all  times  positively  declined 
to  grant  such  a  stipulation.  He,  as  to  the  final  agreement  as 
to  notice  and  time  of  termination  of  the  agreement,  says: 
**I  could  not  tell  at  what  moment  the  changed  relations  be- 
tween theAtlantic  &  Pacific  and  Western  Union  Telegraph 
companies,  and  the  necessities  of  the  Baltimore  &  Ohio  com- 
pany might  require  me  to  have  fuU  and  prompt  possession  of 
the  Baltimore  &  Ohio  Road,  and  its  connections.  Therefore, 
in  the  final  interview,  at  which  the  matter  was  arranged, 
which  took  place  at  my  house  in  the  city  of  Baltimore,  be- 
tween General  Eckert  and  myself,  Mr.  D.  H.  Bates,  then  su- 
perintendent of  telegraph  of  General  Eckert 's  company,  be- 
ing, as  I  think,  present,  it  was  conceded  by  General  Eckert, 
and  distinctly  agreed  upon  between  us,  as  an  essential  part 
of  the  arrangement  made,  that  I  was  to  be  at  liberty  any 
time  I  pleased,  to  revoke  the  license  I  was  giving  to  the  At- 
lantic &  Pacific  Telegraph  Company,  on  the  part  of  the  Bal- 
timore &  Ohio  Railroad  Company,  to  use  and  operate  tele- 
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graph  lines  along  it  and  its  connections,  and  at  the  same  time 
to  take  possession,  if  I  so  pleased,  of  all  the  poles  that  might 
be  erected  along  the  line  of  the  Baltimore  &  Ohio  Boad,  its 
branches,  divisions,  and  its  connections  by  the  telegraph  com- 
pany, accounting  for  them  at  their  original  cost." 

President  Eckert  says:  *'It  was  a  part  of  the  arrangement 
between  the  two  companies  that  the  Baltimore  &  Ohio  Bail- 
road  Company  should  be  at  liberty  to  take  the  poles  and 
wires  that  should  be  constructed  or  used  by  us  in  maintain- 
ing the  lines  of  telegraph  wires  on  the  Baltimore  &  Ohio 
Railroad;  that  the  last  named  company  should  be  at  liberty 
to  take  the  same  at  any  time,  paying  therefor  to  the  Atlaatic 
&  Pacific  Telegraph  Company  the  cost  price  thereof. 

**  During  the  negotiations  under  which  this  arrangement 
was  made,  I  tried,  in  behalf  of  the  company  I  represented, 
to  get  Mr.  Qarrett  to  agree  that  the  Baltimore  &  Ohio  Bail- 
road  Company  should  give  one  year's  notice  before  taking 
possession  of  the  poles  and  wires,  under  the  arrangement  I 
have  spoken  of  as  having  been  made  with  that  company.  Mr. 
Garrett  expressly  declined  to  make  any  such  arrangement, 
and  stated  that  he  must  be  left  at  liberty  to  take  these  wires 
and  poles  at  any  such  time  as  he  might  see  fit,  without  giving 
notice,  to  which  I  agreed,  and  so  the  matter  was  left,  and  so 
remained  during  the  time  that  I  was  president  of  the  Atlantic 
&  Pacific  Telegraph  Company,  without  any  understanding 
between  the  two  companies  that  any  notice  should  be  given, 
as  required  on  the  part  of  the  Baltimore  &  Ohio  Railroad 
Company,  whenever  it  should  desire  to  take  possession  of  the 
poles  and  wires  already  referred  to." 

Mr.  Bates  says :  **That  at  the  various  interviews  during  the 
years  1875,  1876  and  1877,  the  said  John  W.  Garrett,  as  presi- 
dent of  the  said  railroad  company,  in  each  and  all  of  the  in- 
terviews aforesaid,  declined  to  accept  or  approve  of  any  writ- 
ten contract  between  the  said  telegraph  company  and  the 
said  railroad  company,  and  would  not  make,  as  agent,  any 
written  agreement  on  the  subject,  but  simply  gave  his  verbal 
consent  and  temporary  license  to  the  said  Thomas  T..  Eckert, 
president  of  said  telegraph  company,  for  the  construction  of 
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various  lines  of  telegraph  between  Washington,  Pennsylvar 
nia,  and  Wheeling,  West  Virginia,  and  Columbus,  Ohio;  be- 
tween Tiffin,  Ohio,  and  Chicago,  Illinois;  between  Washing- 
ton, D.  C,  and  Cincinnati,  Ohio,  and  between  Washington, 
D.  C,  and  Alexandria,  Virginia;  said  lines  to  be  built  at  the 
cost  of  said  telegraph  company ;  to  be  at  all  times  and  at  any 
time  subject  to  their  being  taken  possession  of  by  said  rail- 
road company,  when  he,  the  said  president,  John  W.  Garrett, 
might  so  elect.  The  reason  given  by  the  said  John  W.  Gar- 
rett, during  and  at  the  various  interviews  aforesaid,  for  de- 
clining to  make  any  written  or  formal  agreement  with  said 
tel^raph  company  was,  that  he  proposed  and  desired  to  pro- 
tect the  interests  of  his  railroad  company  against  the  preju- 
dicial effects  of  any  sale,  amalgamation,  or  other  arrange- 
ments on  the  part  of  the  said  Atlantic  &  Pacific  Telegraph 
Company,  or  any  other  company." 

The  affidavit  of  Mr.  Bates  might  be  justly  criticised.  It  is 
very  broad  and  comprehensive;  indeed,  too  much  so.  Mr. 
Eckert's  statement,  and  Mr.  Garrett's,  as  to  the  payment  for 
the  property  of  the  Atlantic  &  Pacific  Telegraph  Company, 
do  not  agree.  Mr.  Garrett  says  he  was  to  have  the  right,  at 
his  election  to  take  it.  Mr.  Garrett  seems  to  consider  the 
agreement  as  giving  him  the  right  to  terminate  it  any  time, 
and  that  he  might,  at  ''his  election,''  '4f  he  so  pleased," 
take  possession  of  all  the  wires  and  poles  that  might  be  erected 
along  the  lines  of  the  Baltimore  &  Ohio  Railroad  Company, 
payment  of  course  to  be  made  therefor.  As  to  taking  x>os- 
session  and  paying  for  the  property,  there  was  nothing  oblig- 
atory on  the  railroad  company,  even  if  they  should  terminate 
the  agreement,  is  what  is  to  be  understood  from  Mr.  Garrett's 
affidavit. 

The  affidavit  of  Mr.  Eckert  is  to  the  effect  that  Mr.  Gar- 
rett was  to  be  at  liberty  to  take  these  wires  and  poles  at  any 
time  he  should  see  fit.  Both  affiants  aver  that  Garrett  had 
the  right  to  terminate  the  agreement  at  his  pleasure,  but  as 
to  taking  possession  of  complainant's  property  and  paying 
therefor,  Garrett's  affidavit  makes  the  doing  so  optional  with 
Garrett,  while  Mr.  Eckert's  affidavit  makes  it  obligatory  to 
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do  BO  on  terminating  the  agreement.  Mr.  Qarrett  says  if 
he  80  pleased  he  was  to  take  possession  of  the  wires  and  poles, 
accounting  for  them  at  their  original  cost,  while  Mr.  Eckert 
says  that  Mr.  Garrett  was  to  be  at  liberty  to  take  the  same  at 
any  time,  paying  therefor  to  the  Atlantic  ft  Pacific  Company 
the  cost  price  thereof.  Mr.  Bates  says  nothing  as  to  any  pay- 
ment to  be  made  for  the  wires,  etc. 

A  contract  giving  the  right  to  take  possession  of  another's 
property  at  any  time  Mr.  Garrett  pleased,  accounting  there- 
for at  the  cost  price,  and  a  contract  giving  the  right  to  take 
possession  of  another's  property  at  any  time  Mr.  Garrett 
pleased,  paying  therefor  the  original  cost  are  two  very  dif- 
ferent contracts.  In  the  one  payment  is  a  condition  subse- 
quent, in  the  other,  payment,  or  tender  of  payment  at  least, 
is  a  condition  precedent  The  title  passes  in  the  one  case 
without  payment,  and  the  debt  remains,  in  the  other  the  title 
passes  by  payment  If  Mr.  Garrett  and  Mr.  Eckert  each  un- 
derstood the  agreement  on  this  point,  as  stated  in  their  re- 
spective affidavits,  the  minds  of  the  contracting  parties  failed 
to  meet  on  a  vital  point,  as  to  the  condition  upon  which  the 
Baltimore  &  Ohio  Railroad  C<Hnpany  had  the  right  to  take 
possession  of  the  property  of  the  complainant  The  most 
reasonable  agreement,  tiie  one  that  would  have  been  most 
reasonable  under  the  circumstances,  was  that  payment  should 
precede,  or  at  least,  be  co-incident  with  the  taking  of  posses- 
sion. The  agreement  contended  for  on  the  part  of  Mr.  Gar- 
rett is  one  of  so  extraordinary  a  nature,  to  my  mind,  as  to 
require  the  clearest  evidence  that  a  contract  so  one-sided  was 
entered  into  between  the  presidents  of  these  two  corporations. 
I  think  the  fact  is,  that  payment  was  to  be  made  upon  taking 
possession,  and  it  was  to  be  a  payment  of  the  original  cost 
and  not  a  balancing  or  settlement  of  accounts.  The  com- 
plainant has  failed  to  sustain  the* allegation  as  to  one  year's 
prior  notice  to  be  given  of  intention  to  terminate  the  agree- 
ment  as  to  a  line,  or  portion  of  a  line,  of  the  Baltimore  ft 
Ohio  Railroad  Company,  and  as  to  the  averment  as  to  ''rea- 
sonable notice"  while  there  is  much  in  the  case  as  presented 
to  show  that  complainant  had  the  right  to  insist  on  ''reason- 
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able  notice"  of  the  intention  to  terminate  the  agreement — 
yet  the  case  as  now  presented  (whatever  may  be  the  result 
upon  final  hearing)  does  show  that  the  Bailtimore  &  Ohio 
Railroad  Company  was  not  bound  to  give  any  prior  notice. 
In  the  view,  however,  that  I  take  of  this  ease  as  now  pre- 
sented, it  is  not  material  for  the  purpose  of  this  motion 
whether  the  notice  was  to  be  a  reasonable  one,  or  whether 
there  was  to  be  no  notice.  But,  assuming  that  the  Baltimore 
&  Ohio  Company  had  the  right  reserved  by  the  verbal  agree- 
ment to  at  any  time  terminate  this  joint  arrangement  or 
agreement,  and  take  possession  of  the  lines  paying  therefor, 
yet  this  was  a  right  to  be  exercised  with  the  proviso  which  un- 
derlies every  right  in  every  contract  in  a  court  of  equity — 
to  wit,  that  it  be  exercised  in  good  faith. 

It  is  argued  by  the  defendants,  that  these  parties  were  able 
to  contract;  that  they  are  presumed  to  have  had  in  view  all 
the  consequences,  and  that  it  is  no  matter  if  complainant  is 
damaged  or  ruined — ^if  it  was  a  right,  this  court  cannot  con- 
sider the  consequences.  This  is  true  as  a  legal  proposition. 
But  a  court  of  equity  will  scan,  as  with  an  eagle's  eye,  the 
circumstances  attending  the  exercise  of  that  legal  right,  to 
discover,  if  possible,  whether  the  right  has  been  exercised  in 
good  faith,  or  whether  the  virus  of  mala  fides  has  destroyed 
the  vitality  of  the  act.  This  arrangement  between  these  com- 
panies was  in  the  nature  of  a  copartnership,  or  joint  adven- 
ture; the  property  of  each  was  used  to  make  money  for  both, 
and  was  used  as  joint  property  for  the  common  benefit.  By 
the  joint  arrangement  the  property  of  the  parties  became  to 
some  extent  so  intermingled  that  it  was  necessary  on  its  termi- 
nation that  the  railroad  company  should  own  all  the  prop- 
erty, and  for  the  railroad  company's  own  security  it  was  nec- 
essary that  this  power  to  terminate  the  joint  arrangement 
and  take  possession  should  exist.  As  before  stated,  if  the 
power  had  been  exercised  for  the  purpose  it  was  given,  and  in 
good  faith,  it  must  be  sustained. 

The  principles  laid  down  in  the  case  of  Blisset  v,  Daniel, 
10  Hare,  483,  applied  to  the  facts  upon  this  part  of  the  case, 
are,  to  my  mind,  decisive  of  the  question  whether  or  not  this 
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power  has  been  exercised  in  good  faith.  In  that  ease  an  arbi- 
trary iK>wer  was  given  to  two-thirds  of  the  members  of  the 
copartnership  to  expel  any  partner  from  the  firm.  It  could 
be  done  without  cause,  without  a  convention  of  the  partners, 
without  notice,  simply  by  signing  a  notice  of  expulsion  and 
delivering  the  same  to  the  partner,  or  at  his  place  of  resi- 
d^ice.  Under  this  power,  one  of  the  parties  was  served  with 
notice  of  his  expulsion  and  payment  of  his  share  tendered  to 
him.  He  filed  a  biU  to  declare  the  notice  of  expulsion  void, 
for  an  accounting  and  a  dissolution  of  the  copartnership,  and 
distribution  of  the  assets  in  the  way  usual  to  courts  of  chan- 
cery. The  Vice-Chancellor  Wood,  in  a  remarkably  able  opin- 
ion after  observing  that  this  power  of  expulsion  was  the  ex- 
ercise  of  a  strict  legal  right,  and  that  the  construction  to  be 
given  to  the  words  of  the  power  should  be  of  the  strictest 
character,  and  that  in  a  court  of  equity  everything  would  be 
considered  strictly  against  the  parties  exercising  the  power 
of  expulsion,  reviews  the  various  clauses  of  the  articles  of 
copartnership,  and  holds  that  the  defendants  were  competent 
to  give  a  notice  to  dissolve  without  assigning  any  reason, 
without  holding  any  meeting  or  convention  of  the  parties, 
but  he  says  (p.  522) :  **The  power  must  be  exercised  bona  fide, 
(rood  faith  is  unquestionably  of  the  essence  of  all  contracts. 
Sir  Pitzroy  Kelly  (one  of  the  solicitors)  has  said  that  I 
could  not  introduce  any  new  words  into  this  contract.  The 
court  does  not  do  so,  but  the  court  presupposes  in  every  con- 
tract, and  if  there  can  be  a  difference,  more  especially  in 
every  contract  of  partnership,  a  basis  of  good  faith,  upon 
which  all  the  stipulations  contained  in  the  deed  must  rest. 
This  power  would  never  be  allowed  to  be  exercised  by  this 
court  in  a  manner  against  what  I  may  caU  the  truth  and 
honor  of  these  articles.  ...  It  is  quite  clear  that  this  power 
was  never  intended  to  be  exercised  by  any  two-thirds  of  the 
partners,  merely  and  solely  for  their  own  exclusive  benefit. 
If  cause  be  shown,  of  course  it  removes  all  diflSculty  with  ref- 
erence to  fraud,  using  that  word  according  to  the  sense  in 
which  the  court  uses  it ;  but  if  cause  be  not  shown  and  proved, 
then  it  must  be  very  clearly  made  out  that  the  exercise  of  the 
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power  has  been  in  good  faith."  He  then  supposes  certain 
tests  to  show  that  the  liberal  construction  of  the  articles  could 
not  be  enforced,  although,  in  fact,  the  parties  were  not  obliged 
to  assign  any  particular  cause  for  the  act  of  expulsion. 

It  appears  that  there  had  been  trouble  between  a  Mr. 
Vaughan,  one  of  the  partners,  and  the  one  sought  to  be  ex- 
pelled, and  that  Mr.  Vaughan  had  obtained  the  assent  of  the 
remaining  partners  to  Mr.  Blisset's  expulsion.  Upon  the 
ground  that  the  power  was  not  really  used  for  the  benefit  of 
all  the  two-thirds,  but  only  for  that  of  the  one  with  whom 
the  quarrel  was  had,  he  decides  that  in  that  respect  the  power 
was  not  exercised  in  good  faith.  He  holds  that  the  notice  of 
dissolution  is  void,  upon  the  ground  that  it  was  clandestinely 
obtained  by  one  partner,  and  at  his  instance  alone  (without 
notice  to  Blisset),  and  that  it,  the  power,  was  not  bona  fide 
exercised  on  the  judgment  of  all  the  partners.  ''I  am 
obliged,"  he  says  (p.  535),  **to  hold  it  to  be  so,  and  that  in 
this  court,  whatever  notions  may  be  entertained  elsewhere, 
is  held  to  be,  as  regards  that  partner,  ^  fraud  upon  him,  and 
on  that  account  to  be  void."  He  then  adds  (p.  536)  in  words 
that  I  wish  might  be, — ^as  to  the  standard  of  morals  there 
laid  down — ^burned  into  the  memory  of  all  solicitors  of  this 
court,  the  following:  '*As  has  been  well  observed  during  the 
course  of  the  argument,  the  view  taken  by  this  court  with  re- 
gard to  morality  of  conduct  amongst  all  parties — ^most  espe- 
cially amongst  those  who  are  bound  by  the  ties  of  partnership 
— is  one  of  the  highest  degree.  The  standard  by  which  par- 
ties are  tried  here,  either  as  trustees  or  as  copartners,  or  in 
various  other  relations  which  may  be  suggested,  is  a  stand- 
ard, I  am  thankful  to  say  so,  far  higher  than  the  standard  of 
the  world;  and,  tried  by  that  standard,  I  hold  it  to  be  im- 
possible to  sanction  the  removal  of  this  gentleman  under  these 
circumstances." 

Tried,  then,  by  this  statement,  which  is  far  higher  than  the 
standard  of  the  world,  was  this  power  exercised  in  good 
faith?  In  the  first  place,  the  primary  object  of  this  power 
being  reserved  to  the  railroad  company,  was  for  its  own  pro- 
tection.   It  was  not  to  enable  the  railroad  company  to  obtain 
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any  unfair  advantage  over  the  telegraph  company  and  obtain 
its  property  at  an  nndervalue,  or  to  enable  it  to  wantonly  or 
oppressively  injure  or  destroy  the  telegraph  company;  nor 
to  enable  the  railroad  company  to  speculate  upon  the  prop- 
erty it  might  acquire  by  terminating  the  agreement,  but  it 
was  solely  to  be  used  for  its,  the  railroad  company's,  own 
protection   and  benefit.    No  cause  of  complaint  appears  to 
exist  against  the  telegraph  company ;  it  does  not  appear  that 
it  has  not  carried  out  its  contract  in  good  faith,  nor  does  it 
appear  that  it  was  necessary  for  the  protection  of  the  rail- 
road company  that  the  agreement  should  be  terminated.     The 
same  c[ay  it  was  terminated,  an  arrangement  was  made  by  the 
Baltimore  &  Ohio  Company  with  a  rival  telegraph  company. 
Was  it  good  faith  to  terminate  the  agreement  to  benefit  a 
rival  in  business  of  the  telegraph  company's!    Was  it  bona 
fide  exercise  of  this  power  to  terminate  this  agreement  for 
the  joint  benefit  of  the  railroad  company  and  the  American 
Union  Telegraph  Company!    Tried  by  the  standard  of  moral- 
ity that  prevails  in  this  court,  both  these  questions  must  be 
answered  in  the  negative.    Would  the  exercise  of  this  right 
in  order  that  the  railroad  company  might  have  an  advantage 
in  the  settlement  of  accounts^  be  an  exercise  of  the  power  in 
good  faith  f    Most  clearly  not.    The  defendant  railroad  com- 
pany does  not  by  its  answer  state  that  it  offered  to  pay  for 
the  property,  or  that  it  is  now  willing  to  pay  for  the  same. 
The  only  offer  it  made  on  taking  possession,  or  now  makes,  is 
to  adjust  accoimts.    Does  good  faith  resort  to  deceit  and 
fraud  to  enable  it  to  exercise  a  clear,  legal  right,  as  by  giv- 
ing notice,  on  the  28th  of  February,  that  possession  would  be 
taken  on  March  the  Ist,  and  then  taking  possession  clandes- 
tinely within  five  hours  after  the  notice  is  given!    This  may 
be  justifiable  by  a  standard  of  good  faith  that  exists  else- 
where, but  cannot  be  justified  by  the  standard  that  exists  in 
a  court  of  conscience. 

I  do  not  overlook  the  fact  that  the  railroad  company  claims 
to  have  given  notice  in  September,  and  on  the  14th  of  Feb- 
ruary last,  of  its  intention  to  terminate  this  agreement,  but 
the  fact  of  such  notice  being  given  is  disputed.     It  was  a 


104  CiBCUiT  Courts  cp  Illinois. 

verbal  notice, — ^the  railroad  company  appears  to  dislike  writ- 
ten communications — and  was  of  such  character  that  the  par- 
ties to  whom  it  was  claimed  to  have  been  given  deny  that  the 
verbal  communications  were  notices  as  alleged. 

In  conclusion,  I  find  this  power  to  terminate  the  agreement 
at  any  time  the  railroad  company  desired,  did  exist,  but  tiiat 
the  power  has  not  been  exercised,  the  attempted  exercise  of 
it  being  in  bad  faith  was  a  nullity,  and  the  parties  stand  as  to 
their  rights  under  the  agreement,  just  where  they  stood  be- 
fore that  attempt  was  made. 

As  to  the  point  made,  that  the  recent  act  of  congress  per- 
mitting railroads  to  do  a  telegraph  business,  is  void,  and 
therefore  that  the  railroad  company  had  no  power  to  carry 
on  a  commercial  telegraph  system,  it  is  sufficient  to  say,  that 
if  the  railroad  company  is  exercising  franchises  that  it  has 
no  right  to  exercise,  the  representatives  of  the  people  must 
inquire  into  that  by  the  proper  proceedings. 

As  to  the  argument  that  it  is  against  public  policy  to  sus- 
tain the  telegraph  monopoly,  counsel  could  scarcely  have  ex- 
pected me  to  be  influenced  by  it.  This  is  a  court  of  rights, 
not  of  public  policy.  I  try  to  bear  in  mind  the  remark  made 
by  Mr,  Justice  Burrough, — ^''Public  policy  is  an  unruly 
horse,  which,  if  a  judge  unwarily  mounts,  ten  to  one,  he  is 
run  away  with."  But,  it  may  be  asked,  if  the  railroad  com- 
pany can  terminate  the  agreement  at  its  pleasure  cui  bono; 
what  end  will  be  accomplished  by  an  injunction  which  will 
permit  the  old  relations  or  connections  to  be  restored!  In 
Blisset  v.  Daniel,  supra,  I  have  no  doubt  the  same  argument 
was  made,  yet  the  vice-chancellor  did  not  decline  to  take 
jurisdiction,  but,  having  obtained  jurisdiction,  he  proceeded 
to  take  an  account  and  to  dissolve  the  copartnership,  not  ac- 
cording to  the  articles,  but  in  accordance  with  the  practice 
of  the  court  of  chancery  and  principles  of  equity. 

This  court  having  obtained  jurisdiction  to  afford  the  com- 
plainant relief  by  injunction,  will  control  the  further  pro- 
ceedings of  the  parties,  not  in  opposition  to  their  agreement, 
but  having  ascertained  by  the  light  which  a  cross-examination 
of  the  witness  and  a  final  hearing  will  let  in  upon  the  facts. 
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all  the  information  necessary  to  determine  the  rights  of  the 
parties,  it  will  proceed  to  settle  them  according  to  the  prac- 
tice of  a  court  of  chancery  and  the  principles  of  equity  that 
prevail  in  that  court.  The  complainant  is,  therefore,  entitled 
to  an  injunction  restraining  the  defendant  from  further  in- 
terfering with  the  complainant  in  the  use  and  control  of  the 
poles,  wires  and  property  (described  in  the  bill),  in  the  same 
manner  and  to  the  same  extent  as  it,  the  complainant,  had, 
and  was  exercising  the  use  and  control  thereof  on  and  prior 
to  the  28th  of  February  last. 

The  complainant  may  make  amendments,  if  the  solicitors 
deem  it  necessary  to  make  any  amendments,  and  prepare  an 
order  for  an  injunction. 


(Superior  Court  of  Cook  County.    In  CTiancery.) 

Oak  Park  Trust  &  Savings  Bank 

vs. 

Central  Life  Underwriting  Association,  et  al. 

(February  3, 1903.) 

1.  Pabol  EvmENCE — ^Written  Instbuments.    VHiile  parol  evidence 

Is  not  admissible  to  contradict,  change  or  modify  a  written  in- 
strument, the  court  may  admit  parol  evidence  to  show  the  con- 
ditions environing  the  parties  prior  and  at  the  time  of  the 
execution  of  the  instrument,  for  the  purpose  of  arriving  at 
the  intention  of  the  parties. 

2.  DEFosrr  of  Secubities — Trjljxbtsr  to  Bona  Ftoe  Holdebs.    VThere 

certain  securities  were  transferred  to  an  insurance  company 
in  exchange  for  certain  shares  of  its  stock,  under  a  contract 
providing  that  such  securities  were  to  be  returned  to  the  de- 
positor in  case  the  insurance  company  failed  to  comply  with 
certain  provisions  of  the  contract,  it  was  held  that  the  securities 
were  sold  and  not  loaned,  and  that  as  against  a  bona  fide  holder 
the  depositor  had  no  title. 

3.  Contract — Illegal  Pubposb — ^Tbansfeb  of  Secubities  fob.  Where 

certain  securities  were  loaned  to  an  insurance  company  under 
a  contract,  for  the  purpose  of  enabling  it  to  deposit  the  same 
with  the  state.  It  was  held  that  the  contract  was  fraudulent 
and  unlawful  and  the  parties  to  it  could  not  receive  any  coun- 
tenance or  assistance  with  respect  thereto,  from  a  court  of 
equity. 
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Creditor's  bill  and  cross-bill.  Demurrer  to  cross-bill  as  sec- 
ondly amended.    Heard  before  Judge  Jesse  Holdom. 

For  statement  of  f  €u;ts  see  opinion. 

Oeorge  W.  Plummet  and  Messrs.  8tiUm>an  and  Martyn,  for 
complainant  in  cross-bill. 

Jesse  A,  Baldwin^  F.  W.  Pringle,  Thom^is  A,  Banning  and 
Messrs.  Paddock  i&  Baker,  for  defendants  in  cross-bill. 

HOLDOM,  J.: — 

I  am  not  going  to  agree  with  any  suggestion  or  insinua- 
tion that  may  have  been  made,  that  the  case  has  been  too 
elaborately  argued.  The  questions  are  very  interesting  and 
somewhat  involved,  and  I  have  been  diligently  examining  the 
briefs,  and  have  no  cause  to  complain  of  their  being  unduly 
prolix.  The  original  bill  in  this  cause  is  a  creditor's  bill 
based  on  two  judgments  against  the  Central  Life  Underwrite 
mg  Association,  obtained  by  complainant  September  17th 
and  18th,  1902,  for  $1,426.59  and  $3,358.81  respectively,  exe- 
cutions thereunder  having  been  returned  nulla  bona. 

Hagins  filed  his  cross-bill,  claiming  title  to  the  securities 
now  held  by  the  defendant,  the  Western  State  Bank,  to  which 
defendants  in  cross-bill  interposed  special  and  general  de- 
murrers. The  case  is  now  before  the  court  for  decision  on* 
these  demurrers. 

The  whole  transaction  is  evidenced  in  writing.  Nixon,  as 
president,  and  Meyers,  as  secretary,  of  the  Central  Life  Un- 
derwriting Association,  joined  in  a  written  statement  of  its- 
condition  to  Hagins,  after  which  Hagins  entered  into  a  writ- 
ten contract  with  the  Central  Life  Underwriting  Association, 
under  which  securities  amounting  to  $43,000  were  delivered 
to  it.  On  the  construction  of  this  contract  depends  mainly 
the  solution  of  the  correctness,  or  not,  of  Hagins'  contention; 
that  the  securities  were  not  sold  but  loaned. 

By  the  terms  of  this  contract  the  association  sells  certain 
shares,  not  mentioning  the  number,  of  its  stock  to  Hagins, 
and  in  payment  therefor  Hagins  sells,  assigns  and  transfers*, 
unto  the  association  the  securities  in  question. 

By  the  terms  of  the  writing,  the  association  might,  at  its 
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option,  repurchase  its  stock,  "paying  therefor  either  with  the 
above  named  securities  at  their  par  value,  or  with  other  secu- 
rities acceptable  to  said  Hagins,  equal  to  the  amount  of  stock 
so  purchased  at  par  value,  or  by  payment  of  the  par  value 
of  said  stock  in  cash."  'Then  follow  provisions  in  relation  to 
payment  of  twelve  per  cent  of  the  face  value  of  securities 
until  expiration  of  one  year,  etc. ;  or  repurchase  of  the  stock 
by  the  association,  the  association  to  have  the  privilege  of 
paying  seven-twelfths  of  such  twelve  per  cent  in  coupon  in- 
terest notes  on  securities  ''so  sold  and  transferred,''  and 
Hagins  agrees  to  accept  the  same.  If  the  stock  is,  at  the  end 
of  the  year,  paying  a  dividend  of  twelve  per  cent,  then 
Hagins  can  not  require  the  association  to  repurchase  its  stock ; 
if  not  earning  and  paying  such  dividend,  Hagins  can  require 
the  association  to  repurchase  its  stock  at  its  par  value,  paying 
for  the  same  with  the  securities,  or  other  securities  satisfac- 
tory to  Hagins,  or  in  cash.  Then  follows  the  provision,  **or 
In  case  erf  failure  to  pay  the  interest  herein  stipulated 
monthly  on  demand,"  Hagins  ** shall  have  the  right  to  have 
said  securities  returned."  William  Penn  Nixon  and  John  B. 
M^ers  entered  into  a  written  agreement  on  the  foot  of  the 
contract  by  which,  as  officers  of  the  association,  in  considera- 
tion of  Hagins  signing  and  entering  into  the  contract,  they 
personally  obligated  themselves  that  the  securities  should  be 
returned,  in  case  the  association  failed  to  comply  with  that 
condition  of  its  contract 

According  to  the  contention  of  cross-complainant,  it  was  in- 
tended that  these  securities  should  be  used  by  the  association 
and  transferred  to  others — ^put  out  of  its  reach  and  control — 
parted  with  beyond  recovery.  They  were  sold  and  trans- 
ferred by  the  terms  of  the  writing,  and  passed  by  actual  de- 
livery. It  was  a  bargain  and  sale — stock  of  the  association 
for  Hagins'  $43,000  of  real  estate  paper.  True  it  is  that 
Hagins,  failing  to  receive  his  twelve  per  cent  in  monthly  in- 
stallments during  the  year,  had  the  right  to  a  return  of  the 
securities,  and  that  is  the  only  condition  under  which  he 
could  demand  their  return.  That  right  rested  on  the  exist- 
ent condition  at  the  time  of  its  attempted  exercise,  viz.,  that 
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the  association  had  th^iin  their  possession  or  were  then 
vested  with  the  title  so  that  they  could  return  them.  Failing 
this  Hagins'  right  was  unavailing.  The  allegations  of  the 
cross-bill  affirmatively  charge  that  the  association  does  not 
own  the  securities;  that  they  have  been  transferred  to  the 
Western  State  Bank. 

I  therefore  hold  that  the  securities,  by  the  writing  set  out 
in  the  cross-bill,  were  sold  to  the  association  by  Hagins ;  that 
as  between  him  and  the  bona  fide  holders  for  value  he  has 
no  claim  or  title. 

The  demurrers  admit  all  the  allegations  of  the  cross-bill 
as  amended,  and  for  the  purpose  of  this  decision  must  be  con- 
ceded their  full  purport  and  intendment.  Grave  charges  of 
irregularities  in  this  transaction  are  made,  and  the  judgments 
on  which  the  creditor's  bill  is  founded  are  alleged  to  be  col- 
lusive and  fraudulent,  all  of  which  a  party  in  interest  might 
challenge,  and  invoke  the  aid  of  this  court  for  such  relief  as 
his  invested  interest  in  the  subject  might  warrant.    ' 

While  parol  evidence  can  not  be  received  to  contradict, 
change  or  modify  a  written  instrument,  yet  under  well  settled 
legal  principles  the  court  may  admit  parol  evidence  as  to  the 
conditions  environing  the  parties  prior  and  at  the  time  of 
executing  the  writing,  not  for  the  purpose  of  taking  from, 
adding  to,  or  reading  anything  not  found  there  into  the 
writing,  but  for  the  purpose  of  arriving  at  the  intention  of 
the  parties  at  the  time,  enabling  the  court  to  intelligently 
constrjie  the  writing — ^in  other  words  to  place  the  court  in 
the  same  position  in  which  the  parties  were  at  the  time,  so 
that  what  operated  upon  their  minds  may  likewise  influence 
the  judgment  of  the  court,  in  arriving  at  a  correct  solution  of 
that  which  the  parties  intended  by  the  words  which  they  used 
in  writing.  The  averments  of  the  amended  cross-bill  of  mat- 
ters resting  in  parol  are  not,  for  that  reason,  subject  to  the 
objections  made  by  complainant. 

Hagins  also  avers  that  the  intention  of  the  parties  to  this 
transaction  was  that  the  securities  aggregating  $43,000  should 
be  used  to  obtain  other  securities  of  quality  and  value  ac- 
ceptable to  the  State  Insurance  Department  of  the  State  of 
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Illinois,  to  receive  as  a  deposit  for  and  on  behalf  of  the  Mar- 
quette Life  Insurance  Company,  to  enable  it  to  do  a  life  in- 
surance business  in  this  state  under  the  insurance  laws 
thereof,  the  Marquette  Life  Insurance  Company  being  con- 
trolled by  certain  ofiScers  of  the  Central  Life  Underwriting 
Association.  The  securities  transferred  by  Hagins  to  the  asso- 
ciation consisted  of  mortgages  on  California  real  estate ;  these 
were,  it  is  charged,  to  be  exchanged  for  mortgages  upon 
property  in  Illinois,  to  make  them  available  for  deposit  with 
the  insurance  department,  as  required  by  the  insurance  law 
of  this  state.  To  accomplish  this  under  the  law,  the  mort- 
gages so  to  be  deposited  with  the  insurance  department  of  the 
state,  must  be  so  deposited  under  the  representation  that  the 
same  formed  a  part  of  the  assets  of  the  Marqutte  Life  Insur- 
ance Company,  and  could  not  be  received  by  the  department 
under  any  other  condition. 

If  the  contention  of  Hagins  in  this  regard  be  true,  the  Mar- 
quette Life  Insurance  Company  would  not  be  the  owners — 
the  securities  would  simply  be  borrowed  for  the  purpose  of 
an  attempt  to  deceive  the  insurance  department  of  the  state; 
for  while,  when  once  deposited,  they  could  not  be  reclaimed 
by  Hagins,  yet  at  any  time,  on  their  surrender  by  the  depart- 
ment  to  the  Marquette  Life  Insurance  Company,  they  would 
belong  to  Hagins  as  representing  the  securities  which  he  had 
loaned.  By  this  scheme  the  public  would  be  led  to  believe 
that  the  Marquette  Life  Insurance  Company  owned  the  secu- 
rities so  deposited,  and  on  the  faith  of  such  being  the  fact, 
would  be  led  to  transact  business  with  it.  Thus  would  an 
apparent  glaring  fraud  be  practiced  upon  the  public  and 
upon  the  insurance  department  of  the  state.  If  the  facts  as 
allied  were  known  to  the  insurance  department,  the  securi- 
ties would  neither  be  received  x/br  the  Marquette  Life  Insur- 
ance Company  licensed  to  transact  a  life  insurance  business 
in  this  state. 

This  is  a  compact  abhorrent  to  a  court  of  conscience,  and 
can  receive  no  countenance  or  assistance  from  this  forum. 
However  disappointed  Hagins  may  be  at  the  denouement  of 
this  transaction,  he  can  not  obtain  any  relief  for  any  losses 
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which  he  may  have  suffered  through  his  unlawful  enterprise. 
Wright  v.  Cudahy,  168  111.  86  j  Oscanyan  v.  Arms  Co.,  103 
U.  S.  261;  CHtchfield  v,  Bermudex,  174  lU.  466. 

The  agreement  of  Hagins  with  the  Central  Life  Underwrite 
ing  Association  was  a  bargain  and  sale,  by  the  delivery  of 
which,  with  the  guarantee  of  Nixon  and  Meyers,  of  the 
$43,000  in  securities,  the  title  to  the  latter  passed  to  the  asso- 
ciation, and  a  delivery  by  the  association  of  the  secruities, 
properly  assigned,  upon  a  suflScient  consideration,  to  the 
Western  State  Bank,  vested  the  bank  with  the  title  thereto, 
superior  to  any  claim  of  Hagins  disclosed  by  his  amended 
cross-bill. 

The  purpose  and  intention  of  the  parties  to  the  written 
agreement  declared  to  exist  by  a  verbal  understanding  be- 
tween them,  is  repugnant  to  the  principles  of  equity,  and 
against  public  policy. 

The  demurrers  to  the  cross-bill  as  secondly  amended  are 
well  taken,  and  will  be  and  are  sustained,  and  the  said  cross- 
bill, as  secondly  amended,  is  hereby  dismissed  for  want  of 
equity,  at  the  cost  of  cross-complainant. 


(Circuit  Court  of  Peoria  County.    In  Chancery.) 

Ephraim  Marshall,  et  aL 

vs. 
Thomas  McClellan,  et  aL 

(February,  1870.) 

1.  Taxes — ^Injunction  to  Stat  Collection  op.     An  Injunction  to 

stay  the  collection  of  taxes  should  not  be  allowed  except  in  ex- 
treme cases,  where  the  grounds  are  clear. 

2.  Injunction — Powee  op  Judge  to  Issue  in  Term  Time.    An  in- 

junction awarded  by  a  Judge  during  term  time  is  a  nullity  as 
his  right  to  so  act  exists  only  in  the  vacation  period.  The 
authority  to  issue  injunctions  during  term  time  rests  in  the 
circuit  court  and  not  in  the  individual  Judges. 

Motion  to  vacate  order  for  injunction.    Heard  before  Pu- 
terbaugh,  J.    The  facts  are  stated  in  the  opinion. 


Marshall,  bt  al.  vb.  McClellan,  et  al.  Ill 

PUTERBAUGH,  J. : — 

The  bill  in  this  case  was  filed  in  the  circuit  court  of  Peoria 
county  on  the  —  day  of  February,  instant,  and  was  re^larly 
docketed  as  of  the  present  term.  The  complainants  then  in- 
terposed a  motion  on  the  motion  docket,  under  the  rules  of 
the  court,  for  an  injunction.  While  this  motion  was  pend- 
ing, the  bill  was  taken  from  the  files  of  the  court,  and,  in 
clear  violation  of  the  standing  rules,  carried  to  another  cir- 
cuit, and  an  injunction  obtained,  not  from  any  court,  but 
from  a  judge  in  his  official  capacity. 

When  the  motion  was  called,  the  court  declined  to  issue  a 
temporary  injunction,  but  expressed  a  willingness  to  award  a 
provisional  writ  until  the  coming  in  of  the  answer,  and  the 
merits  of  the  motion  could  be  fully  heard.  The  counsel  for 
the  respective  parties  then  stipulated  in  open  court  that  a 
provisional  injunction  should  be  waived,  and  that  the  defend- 
ants would  forbear  doing  any  of  the  acts  complained  of,  un- 
til the  motion  could  be  determined. 

An  injunction  to  stay  the  collection  of  taxes  should  not  be 
allowed,  except  in  extreme  cases.  The  revenues  are  indis- 
pensable to  the  existence  of  the  government,  and  to  st(^  their 
collection  must  necessarily  lead  to  great  public  embarrass- 
ments, and  hence  a  court  should  not  grant  the  writ  except 
upon  a  full  investigation,  and  where  the  grounds  are  clear. 

The  only  question  to  be  considered  upon  this  motion  is, 
whether  the  judge  granting  the  writ  had  the  power  to  do  so. 
If  he  had,  then  the  order  must  stand  until  the  injunction  is 
sustained  or  dissolved  upon  the  hearing  of  the  case.  If  the 
act  of  the  circuit  judge  is  unauthorized  by  law,  then  that 
act  can  have  no  more  effect  upon  the  rights  of  the  parties  in 
this  case,  than  the  act  of  any  unauthorized  person. 

The  statute  conferring  the  power  upon  judges  to  issue  in- 
junctions is  as  follows: 

'*The  Supreme  and  Circuit  Courts  in  term  time,  and  any 
judge  thereof  in  vacation,  shall  have  power  to  grant  writs  of 
ne  exeat  and  injunction." 

While  the  power  given  is  broad  and  comprehensive,  and  in- 
junctions when  thus  granted  may  operate  throughout  the 
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state,  the  times  when  they  may  be  awarded  are  specifically 
stated. 

The  order  of  the  judge  of  the  2l8t  judicial  circuit  in  grant- 
ing this  writ  is  made  by  him  in  his  capacity  as  judge.  It 
does  not  appear  to  have  emanated  from  any  circuit  court  in 
term  time.  It  is  simply  an  order  directing  the  clerk  of  this 
court  to  issue  the  writ,  notwithstanding  the  judge  presiding 
over  this  court  is  present  and  in  the  discharge  of  his  duty. 
It  will  be  seen  from  the  statute  that  applications  for  injunc- 
tions must  be  made  to  the  ** Circuit  Court  during  term  time." 
No  authority  is  conferred  upon  a  judge  to  grant  the  writ  dur- 
ing the  **term  time."  He  can  only  act  during  ** vacation." 
The  circuit  court  of  Peoria  county  at  the  time  this  injunc- 
tion was  awarded,  was  in  session,  consequently  the  applica- 
tion must  have  been  made  and  determined  in  that  court. 

The  order,  therefore,  directing  the  injunction  to  issue,  is 
wholly  without  authority  of  law,  and  is  absolutely  null  and 
void,  and  will  therefore  be  set  aside,  and  for  naught  held 
and  esteemed. 

It  would  be  a  monstrous  doctrine  to  hold,  that  after  a  court 
has  acted  upon  questions  pending  before  it,  during  the  ses- 
sion of  the  court,  that  any  circuit  judge  can  step  in  and  in- 
terfere and  reverse  the  orders  of  the  presiding  judge,  while 
sitting  as  a  court.  During  **term  time"  no  judge  of  another 
circuit  has  any  power  to  interfere  in  any  manner  with  the 
proceedings  in  the  court  in  session. 

To  sustain  such  an  unwarrantable  assumption  of  power, 
would  be  to  destroy  public  confidence  in  the  stability  of  our 
judicial  tribunals,  and  bring  them  into  contempt 
.  In  the  case  of  Welch  v.  The  People,  38  111.  20,  the  su- 
preme court  held  that  when  one  circuit  judge,  to  whom  ap- 
plication had  been  made  in  vacation  for  an  injunction  had 
refused  the  writ,  it  was  merely  a  question  of  courtesy, 
whether  another  judge  to  whom  a  second  application  may  be 
made,  will  look  into  the  case  and  allow  the  writ.  In  that 
case  the  suit  upon  which  the  applications  were  made  was  not 
yet  pending,  nor  was  the  court  in  the  county  where  the  writ 
was  to  be  issued  and  made  returnable  in  session. 

If  there  was  a  vacation  of  the  circuit  court  of  Peoria 
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county,  no  one  would  doubt  the  power  of  any  circuit  judge 
in  the  state,  to  award  injunctions,  etc.,  affecting  the  rights 
of  the  people  of  the  county.  But  in  this  case  no  such  **  vaca- 
tion" existed.  And  although  the  power  is  acknowledged, 
even  when  the  judge  of  that  court  is  present,  yet  the  courtesy 
and  propriety  of  such  action  would  be  open  to  comment,  and 
no  doubt  strongly  questioned. 

The  rule  adopted  in  this  circuit  in  relation  to  granting  in- 
junctions in  cases  outside  of  the  circuit,  is  that  it  must  be 
shown  by  affidavit  that  the  local  judge  is  absent,  or  from 
other  cause  application  cannot  be  made  to  him,  in  time  to 
protect  the  rights  of  the  party  complaining,  before  the  judge 
of  this  court  will  interfere. 

And  while  it  is  within  the  discretion  and  power  of  every 
eircuit  judge  to  adopt  such  rules  upon  this  subject  as  to  him 
seems  expedient,  yet  it  would  greatly  promote  the  courtesy 
existing  between  the  judges  if  the  practice  in  relation  to 
granting  injunctions  in  such  cases,  was  more  uniform 
throughout  the  state. 

Such  interference  in  judicial  proceedings  must  be  humili- 
ating, and  are  well  calculated  to  lessen  the  confidence  of  the 
people  in  the  standard  of  our  judiciary.  It  is  gratifying  to 
know  that,  in  the  whole  history  of  our  state  jurisprudence, 
no  parallel  case  can  be  found. 

I  am  well  satisfied  that  the  judge  of  the  21st  judicial  cir- 
cuit acted  in  this  matter  from  a  misapprehension  of  the  facts. 
I  know  from  many  years  personal  acquaintance  with  that 
gentleman,  that  he  was  only  actuated  by  a  high  sense  of 
duty. 

And  while  I  regret  the  necessity  of  disregarding  any  of 
his  official  acts,  the  right  of  the  parties  in  this  case,  the  in- 
terest of  public  justice,  and  a  due  regard  to  judicial  in- 
tegrity, impels  that  course. 

The  order  being  vacated,  the  motion  pending  for  an  in- 
junction will  be  determined  upon  its  merits. 

NOTE. 

Immediately  upon  the  delivery  of  the  above  opinion,  the  complain- 
ants dismissed  their  bill  and  obtained  leave  of  the  court  to  withdraw 
it  from  the  files  with  a  view  of  obtaining  an  order  for  an  injunction 
from  one  of  the  supreme  Judges. — Ed. 
8 
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(Circuit  Court  of  Cook  County.) 
Joseph  B.  Weil 

V8. 

National  Post  Card  Company,  of  New  York. 

(June.  1907.) 

Attachmsnt  —  Release  of,  bt  Bxeoution  of  Rbooonizahcb, 
Where  no  Pbopebtt  Has  Been  Phtsicallt  Taken  Under  the 
Attachment.  Under  sec.  16  of  the  Attachment  Act,  a  defendant 
may  l^  entering  Into  a  recognizance  in  open  court  conditioned 
that  he  will  pay  the  amount  of  the  Judgment  and  costs  which 
may  be  rendered  against  him  in  the  suit,  release  the  garnishee 
from  the  operation  of  the  attachment  though  no  property  has 
been  physically  attached. 

Motion  to  release  garnishee  in  attachment  proceedings  by 
entry  into  a  recognizance.  Heard  before  Judge  John  Gib- 
bons. 

McLX  Robinson,  attorney  for  plaintiff. 

jBlum  &  Blum,  attorneys  for  defendants. 

"Gibbons,  J. : — 

This  is  an  attachment  proceeding  wherein  no  property  has 
"been  physically  taken,  but  a  number  of  persons  said  to  be  in< 
debted  to  the  defendant  have  been  gamisheed,  and  defendant, 
in  order  to  release  those  gamisheed  from  the  operation  of  the 
attachment,  seeks  to  enter  into  a  recognizance  in  open  court, 
conditioned  that  the  defendant  will  pay  the  amount  of  the 
judgment  and  costs  which  may  be  rendered  against  it  in  the 
suit,  as  it  claims  it  has  the  right  to  do  under  section  15  of  the 
attachment  act.  The  learned  counsel  for  plaintiff  resists  the 
motion,  contending  that  where  no  property  is  taken  under 
the  attachment  writ  the  statute  does  not  authorize  the  giving 
of  a  bond  or  the  entry  of  a  recognizance,  and  hence  arises  the 
question  as  to  what  is  the  true  intent  and  meaning  of  sections 
14  and  15  of  the  attachment  act,  which  read  as  follows : 

**  Section  14. — The  officer  serving;  tho  writ  ?ha]l  tpke  and 
retain  the  custody  and  possession  of  the  property  attached,  to 
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answer  and  abide  by  the  judgment  of  the  court,  unless  the 
person  in  whose  possession  the  same  is  found  shall  enter  into 
bond  and  security  to  the  ofifcer,  to  be  approved  by  him,  in 
doable  the  value  of  the  property  so  attached,  with  condition 
that  the  said  estate  and  property  shall  be  forthcoming  to  an- 
swer the  judgment  of  the  court  in  said  suit.  The  sheriff,  or 
other  ofScer,  shall  return  such  bond  to  the  court  in  which  the 
suit  is  brought,  on  the  first  day  of  the  term  to  which  such 
attachment  is  returnable. 

"Section  15. — Any  defendant  in  attachment,  desiring  the 
return  of  property  attached  may,  at  any  time  except  in  term 
time,  at  his  option,  instead  of  or  in  substitution  for  the  bond 
required  in  the  preceding  section,  give  like  bond  and  security, 
in  a  sum  sufScient  to  cover  the  debt  and  damages  sworn  to 
in  behalf  of  the  plaintiff,  with  all  interest,  damages  and  costs 
of  suit,  conditioned  that  the  defendaut  will  pay  the  plaintiff 
the  amount  of  the  judgment  and  costs  which  may  be  ren- 
dered against  him  in  that  suit,  on  a  final  trial,  within  ninety 
days  after  such  judgment  shall  be  rendered.  In  term  time, 
a  recognizance,  in  substance  as  aforesaid,  may  be  taken  in 
open  court,  and  entered  of  record,  in  which  case  the  court 
shall  approve  of  the  security  and  the  recc^nizance  made  to 
the  plaintiff,  and  upon  a  forfeiture  of  such  recognizance 
judgment  may  be  rendered  and  execution  issued  as  in  other 
cases  of  recognizance.  In  either  case,  the  attachment  shall 
be  dissolved,  and  the  property  taken  restored,  and  all  pre- 
vious proceedings,  either  against  the  sheriff  or  against  the 
garnishees,  set  aside,  and  the  cause  shall  proceed  ais  if  the  de- 
fendant had  been  seasonably  served  with  a  writ  of  summons.'' 

So  far  as  I  have  been  able  to  ascertain  the  precise  question 
here  involved  has  not  been  passed  upon  by  the  courts  of  this 
state.  Section  14  of  the  attachment  act  provides  for  a  forth- 
coming bond  that  may  be  given  by  the  defendant  to  the 
sheriff,  or  other  officer,  for  the  purpose  of  enabling  the  de- 
fendant to  retain  the  control  of  property  levied  upon  under 
an  attachment  writ  until  final  judgment.  The  condition  of 
such  a  bond  is  that  the  defendant  will  surrender  the  prop- 
erty to  the  sheriff,  or  other  officer,  and  that  said  property 
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shall  be  forthcoming  to  answer  the  judgm^it  of  the  court  in 
the  suit  in  which  the  attachment  writ  was  issued. 

In  the  recent  case  of  Snyder  v.  Powell,  which  has  not 
yet  been  oflScially  reported,  the  appellate  court  of  this  dis- 
trict holds  that  the  court  could  not  compel  the  officer  to  ac- 
cept from  the  defendant  a  forthcoming  bond  or  to  surrender 
the  property  attached  to  the  defendant.  Consequently,  the 
court  holds  that  an  order  committing  the  constable  for  con- 
tempt because  of  such  refusal  on  his  part  to  comply  with  an 
order  directing  him  to  accept  a  bond  and  surrender  the  prop- 
erty was  null  and  void,  as  the  court  was  without  jurisdiction 
in  the  premises. 

Section  15  of  the  same  act  provides  that  ''any  defendant 
in  attachment,  desiring  the  return  of  the  property,  may,  at 
any  time  except  in  term  time,  at  his  option"  enter  into  a 
recognizance  in  open  court  or  give  Ixmd  to  the  sheriff  oon- 
ditioned  that  the  defendant  will  pay  the  plaintiff  the  amount 
of  the  judgment  and  costs  which  may  be  rendered  against 
him  in  that  suit,  on  a  final  trial,  within  ninety  days  after 
such  judgment  shall  be  rendered.  **In  either  case,  the  at- 
tachment shall  be  dissolved,  and  the  property  taken  restored, 
and  all  previous  proceedings,  either  against  the  sheriff  or 
against  the  garnishees,  set  aside,  and  the  cause  shall  proceed 
as  if  the  defendant  had  been  seasonaby  served  with  a  writ  of 
summons. ' ' 

Under  section  14,  the  property — the  thing  itself,  shall  be 
forthcoming  to  answer  the  judgment.  While  under  section 
15,  all  previous  proceedings  either  against  the  sheriff  or 
against  the  garnishees  set  aside,  and  the  cause  shall  proceed 
as  if  the  defendant  had  been  seasonably  served  with  sum- 
mons. Why  should  the  legislature  have  used  the  word  garn- 
ishees in  the  latter  section  and  not  in  the  former  if  this  sec- 
tion was  not  intended  to  apply  to  a  case  similar  to  the  case 
at  barf  The  legislative  intention  becames  the  more  apparent 
by  the  use  of  the  word  either — all  previous  procedings  either 
against  the  sheriff  or  against  the  garnishees  set  aside,  and 
the  cause  shall  proceed,  etc. 

The  evident  purpose  of  the  statute  is  to  enable  a  defendant 
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to  exercise  the  option  of  permitting  the  cause  to  proceed  in 
Xhe  -Qsu&l  way  or  to  give  a  recognizance  to  pay  whatever 
Judgment  might  be  rendered  against  him  and  thereafter  the 
cause  would  proceed  in  personam  the  same  as  if  no  writ  of 
attachment  had  issued.  Indeed,  our  supreme  court  has  held 
that  the  giving  of  such  bond  for  the  payment  of  the  judg- 
ment eutirely  does  away  with  the  attachment  and  makes  the 
action  simply  one  in  aasxunpsit.  People  v.  Cameron,  2  Gil- 
man,  468;  HUl  V.  Harding,  93  111.  77. 

Counsel  contends  that  section  21  of  chapter  11,  being  the 
attachment  act,  provides  only  for  the  service  of  garnishee 
process  in  case  the  sheriff  is  unable  to  find  property  of  any 
defendant  sufiScient  to  satisfy  the  attachment  writ.  But  that 
is  not  a  correct  construction,  because  the  supreme  court  had 
held  that  it  is  not  necessary  to  have  a  return  of  nulla  bona 
before  garnishment  processs  may  be  served.  Cariker  v.  An- 
derson, 27  111.  358.  It  is  quite  manifest  that  a  chose  in  action 
is  property.  Bouvier's  Law  Dictionary,  387;  Burgess  v. 
Capes,  32  111.  App.  372;  Capes  v.  Burgess,  135  111.  61.  More- 
over, the  appellate  court  has  held  that  the  garnishment  act 
and  section  15  of  chapter  11  above  quoted  are  to  be  construed 
together.    Burgess  v.  Capes,  32  111.  App.  372. 

That  a  chose  in  action  is  regarded  as  property  is  shown  by 
a  reference  to  the  garnishment  act.  Section  20  of  chapter  62, 
Starr  &  Curtiss  Ann.  Statutes,  provides  for  the  surrender  by 
the  garnishee  to  the  sheriff  of  goods,  chattels,  choses  in  action 
or  effects  other  than  money  belonging  to  the  defendant.  See 
Nolte  V.  Von  Gassy,  15  111.  App.  230. 

Section  21  of  the  same  act  provides  regarding  goods  that 
are  mortgaged  or  pledged  and  are  in  the  hands  of  a  garn- 
ishee. And  section  23  provides  that  all  goods,  chattels,  choses 
in  action  and  effects  received  by  the  oflScer  under  either  of 
the  two  preceding  sections  shall  be  sold  and  disposed  of  in 
the  same  manner  as  if  they  had  been  taken  on  execution. 
Section  25  of  the  same  act  provides  that  if  any  garnishee  re- 
fuses or  neglects  to  deliver  any  goods,  chattels,  choses  in  ac- 
tion or  effects  in  his  hands  when  thereto  lawfully  required 
by  the  court  shall  be  liable  to  be  attached  and  punished  as 
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for  contempt  and  gives  the  court  power  to  award  execution 
against  the  garnishee.  It  thus  appears  that  if  the  chapter  on 
garnishment  and  chapter  on  attachment  are  construed  to- 
gether, and  they  must  be,  according  to  the  decision  of  the 
appellate  court  above  cited,  then  it  follows  that  the  legis- 
lature has  recognized  choses  in  action  as  property.  Inde- 
pendently of  the  decision  of  the  appellate  court  above  cited 
it  is  a  familiar  rule  of  construction  that  where  different  stat> 
utes  relate  to  the  same  subject  they  must  be  construed  to- 
gether.    A  further  citation  upon  this  point  is  unnecessary. 

There  certainly  can  be  no  question  but  that  the  money  of 
the  debtor  in  the  hands  of  a  bank  may  be  attached  where  the 
defendant  is  a  non-resident,  and  this  property  will  give  the 
court  jurisdiction.  Pomeroy  v.  Rand,  157  111.  176;  Ameri- 
can &  English  Encyclopedia  of  Law,  page  1101,  par.  4 ;  page 
1107,  par.  2;  page  1197,  par.  16;  page  1108,  par.  9.  In  the 
last  section  it  is  said  that  the  service  of  process  of  garnish- 
ment operates  to  place  the  property  in  the  hands  of  the  garn- 
ishee, constructively  in  custodia  legis  and  is  an  effectual  at- 
tachment of  the  property  and  effects  of  defendant  in  the 
garnishee's  possessicoi. 

It  follows  that  the  motion  of  defendant  for  leave  to  enter 
into  a  recognizance  must  be  sustained  and  it  is  so  ordered. 


(Circuit  Court  of  Cook  County,    In  Chancery.) 

Chicago  and  Cook  County  Branch  National  Stone  Oatten 

Society  of  the  United  States,  et  al. 

vs. 

Journeymen  Stone  Cutters  Association  of  North  America. 

(April  18,  1906.) 

1.  Strikes — Injunction  Not  Issued  Against  Pea.cba.ble  Pebsuasion. 
An  injunction  against  peaceable  persuasion  by  strikers  refused 
because  of  the  difficulty  of  drawing  the  line  between  peaceable 
persuasion  and  actual  Intimidation. 
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2.  Stupat^etic    Strikes — Boycott — Injunction.      A  "sympathetic 

strike  is  nothing  more  or  less  than  a  boycott  within  the  Illinois 
statute,  and  such  boycotts  may  be  enjoined. 

3.  Sympathetic  Strike  by  Rival  Unions — Injunction.    A  union  of 

stonecutters  and  its  members  complained  that  a  rival  union  of 
stone-cutters  as  well  as  other  unions  of  men  employed  in  the 
building  trades  were  endeavoring  by  force,  violence  and  per- 
suasion to  secure  the  complainants'  discharge  from  their  occu- 
pation and  were  also  threatening  to  call  a  strike  of  all  union 
men  employed  on  any  buildings  on  which  complainants  were 
employed,  in  other  words,  a  sjrmpathetic  strike.  Held,  that  an 
injunction  would  issue  against  such  acts. 

General  number  269,695.    Bill  for  an  injunction. 
A.  C.  Allen,  solicitor  for  complainants. 
J.  F.  Brady,  solicitor  for  defendants. 

Mack^  J. : — 

A  union  of  stone  cutters  and  its  members  complain  that  a 
rival  union  of  stone  cutters,  as  well  as  other  unions  of  men 
employed  in  the  building  trades,  are  endeavoring,  by  force, 
violence  and  persuasion,  to  secure  the  Complainants'  dis- 
charge from  their  occupation,  and  are  also  threatening  to 
call  a  strike  of  all  union  men  employed  on  any  buildings  on 
which  complainants  may  be  employed ;  in  other  words,  a  i^ym' 
pathetic  strike.  The  object,  as  alleged,  is  to  break  up  the 
complainants'  union  and  to  compel  them  to  join  the  defend- 
ants at  what  is  alleged  to  be  an  exorbitant  initiation  fee.  De- 
fendants do  not  object  to  an  injunction  against  violence, 
force  or  intimidation  or  the  threats  thereof.  They  do  object 
to  an  injunction  against  persuasion,  and  also  to  an  injunc- 
tion against  their  calling  a  sympathetic  strike. 

Whilst  it  is  perfectly  true  that  persuasion  may  change  in- 
stantaneously into  intimidation,  and  whilst  it  is  likewise  true 
that  in  the  history  of  Chicago  strikes,  peaceable  persuasion, 
which  is  the  only  real  persuasion,  has  been  rare,  and  intimi- 
dation and  violence  but  too  common,  nevertheless  the  court 
must  recognize  the  possibility  of  peaceable  methods  in  labor 
stru^les.  It  should  not  give  the  striker  an  excuse  to  indulge 
in  illegal  methods  by  forbidding  him  to  use  the  lawful  wea- 
pons of  peaceable  argument.    Until  the  higher  courts  declare 
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that  "peaceable  persuasion"  is  a  pure  fiction  or  that  the  use 
of  it  is  illegal,  this  court  is  not  disposed  to  enjoin  persuasion 
that  is  really  peaceable,  because  of  a  fear  that  the  line  b^ 
tween  peaceable  persuasion  and  actual  intimidation  may  be 
difficult  to  draw.  In  failing  to  enjoin  peaceable  persuasion, 
the  court  desires  it  distinctly  to  be  understood  that  language 
is  not  the  sole  criterion  of  the  methods  adopted ;  that  the  atti- 
tude, the  voice,  the  gesture,  even  the  numbers  of  those  allying 
that  they  are  persuading,  may  be  sufficient  to  turn  that  which 
would  otherwise  be  peaceable  persuasion  into  intimidation 
and  coercion  or  the  threat  thereof.  In  carefully  limiting  the 
order  of  injunction  so  as  not  to  forbid  that  which  is  lawful, 
and  in  punishing  swiftly  and  severely  any  indirect  as  well 
as  any  direct  violation  thereof,  the  court  believes  that  justice 
will  be  best  served.  For  this  reason  the  court  has  substi- 
tuted in  the  injunction  order  submitted  by  complainants  the 
phrase  ** persuasion  that  is  not  peaceable*'  for  the  word  ** per- 
suasion," in  afioordance  with  the  precedents  established  in 
the  Piano  and  Organ  Workers  case  (124  111.  App.  353). 

It  is  unnecessary  in  this  case  to  express  an  opinion  on  the 
legality  of  a  strike  called  to  enforce  the  ** closed  shop,"  the 
purpose  and  object  of  which  is  not  to  confer  a  direct  benefit 
on  the  striker,  by  securing  higher  wages  or  shorter  hours, 
but  an  indirect  benefit  by  securing  exclusive  employment. 
"Whether  such  indirect  benefit,  involving,  as  it  does,  direct 
injury  to  those  who  are  sought  to  be  shut  out  from  employ- 
ment, is  a  sufficient  justification  for  calling  a  strike,  is  a 
point  on  which  the  courts  differ.  The  sympathetic  strike, 
however,  is  not  a  clashing  of  competitive  forces;  its  object 
is  not  to  better  the  condition  of  the  striker  himself,  but  t\> 
assist  his  friend  by  injuring  that  friend's  opponent.  Whatr 
ever  justification  there  may  be  for  injury  to  another,  when, 
in  the  battle  of  life,  one's  own  rights  are  endeavored  to  be 
protected,  there  is  no  legal  justification  for  such  injury  when 
the  purpose  of  it  is  not  self-preservation  but  aid  to  another. 
Nor  is  the  possible  indii^ect  and  remote  benefit  that  might 
result  to  each  of  several  confederated  but  non-competing 
unions  a  sufficient  justification  for  the  direct  infliction  of  in- 
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jury  on  third  peraons.  But  whatever  be  the  common  law,  it 
seems  clear  that  the  sympathetic  strike  is  nothing  more  or 
less  than  a  boycott  within  the  language  of  the  Illinois  stat- 
ute. To  order  a  plumber,  for  example,  to  strike  for  the  pur- 
pose of  compelling  the  contractor  to  discharge  one  set  of 
stone  cutters  with  whom  he  is  entirely  satisfied,  and  to  em- 
ploy another  set  whom  he  does  not  want,  is  to  establish  a  boy- 
cott against  the  first  set  of  stone  cutters.  It  threatens  harm 
and  injury  to  their  customer,  the  contractor,  unless  he  de- 
sists from  dealing  with  them.  As  the  appellate  court  has 
held  in  the  Piano  Workers  case,  it  is  the  duty  of  the  court  of 
equity  in  this  state  to  enjoin  such  a  boycott.  Piano  &  Organ 
Workers'  International  Union  v.  Piano  &  Organ  Supply  Co,, 
124  111.  App.  353. 

Modified  as  aforesaid,  the  injunction  prayed  for  is  granted 
on  complainants  giving  bond  in  the  sum  of  one  thousand  dol- 
lars. 

NOTE. 

The  injunction  Issued  by  the  court  in  the  above  case  was  as  fol- 
lows: 

To  Chicago  Brancli  of  Journeymen  Stone  Cutters*  Association  of 
North  America,  Charles  Baumann,  Chicago  Journeymen  Plumbers* 
Benevolent  and  Protective  Association,  Thomas  Kearney,  John  J, 
BushneU,    Journeyman    Steam    Fitters*    Protective    Association, 
Charles  M,  Rau,  Junior  Steam  Fitters*  Protective  Association,  Mar- 
tin *'Bkinny**  Madden,  Architectural  Iron  Workers*  Union  of  Chi- 
cago, Frank  Thoman,  Steam  Pipe  and  Boiler    Coverers*    Union, 
Walter   Olson,    Electrical   Workers*    Union,    Local   Number   1S4, 
Charles  Bloomfield,  Associated  Building  Trades  of  Chicago  and 
Cook  County,  and  Charles  M.  Rau,  and  your  attorneys,  solicitors, 
agents  and  servants,  and  to  each  and  every  of  them,  orebtino: 
Whebeas,  it  has  been  represented  unto  the  Honorable  Julian  W. 
Mack,  one  of  the  judges  of  the  Circuit  Court  of  Cook  County,  in  the 
State  aforesaid,  on  the  part  of  Chicago  and  Cook  County  Branch 
National  Stone  Cutters'  Society  of  United  States,  Michael  Benson, 
Michael  Nader,  John  Toussaint,  John  Knowl,  John  Miller,  Thomas 
Norman,  August  Wielandt,  William  Van  Dyke,  W.  H.  Mitchell,  Al- 
bert Norman  and  Harry  Green,  complainants  in  the  certain  bill  of 
complaint  exhibited  before  said  judge  and  filed  in  said  court  against 
you,  the  said  above  named  defendants,  among  other  things  that  you 
are  combining  and  confederating  with  others  to  injure  the  complain- 
ants, touching  the  matters  set  forth  In  their  said  bill,  and  that  your 
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actings  and  doings  in  the  premises  areL  contrary  to  equity  and  good 
conscience.  And  the  said  Judge  having  duly  entered  an  order  that  a 
writ  of  injunction  issue  out  of  said  court,  according  to  the  prayer 
of  said  hill.  Therefore,  in  consideration  thereof,  and  of  the  particu- 
lar matters  in  said  hill  set  forth,  do  strictly  command  you,  the  said 
ahove  named  defendants  and  your  confederates  and  you  and  each 
of  your  servants  and  agents  and  any  and  all  persons  aiding  or  assist^ 
ing  you  or  any  of  you  now  or  hereafter  confederating  or  acting  in 
concert  with  you  or  any  of  you,  that  you  do  absolutely  at  all  times 
hereafter  desist  and  refrain  from  in  any  manner  by  any  of  the  means 
nereinafter  specified  interfering  with,  hindering,  obstructing  or  stop- 
ping complainants,  or  any  of  them,  in  their  employment  and  occu- 
pation as  stone  cutters  or  stone  carvers  in  the  city  of  Chicago,  or 
elsewhere; 

And  also  from  entering  into  or  upon  the  grounds,  places  or  build- 
ings where  the  complainants,  or  any  or  either  of  them,  may  at  any 
time  be  at  work,  for  the  purpose  of  interfering  with,  hindering  or 
obstructing,  or  in  such  a  manner  as  to  interfere  with,  hinder,  or 
obstruct  complainants  or  any  or  either  of  them  in  their  said  occu- 
pation or  in  the  carrying  out  of  any  contract  of  employment  hereto- 
fore or  hereafter  entered  into  by  complainants,  or  any  or  either  of 
them,  by  any  such  means,  or  for  the  purpose  of  compelling  or  in- 
ducing, or  in  such  a  manner  as  to  compel,  induce  or  attempt  to 
compel  or  induce,  by  force,  intimidation,  violence,  or  threats  thereof, 
or  by  persuasion  that  is  not  peaceable,  any  employer  or  employers 
of  complainants,  or  any  or  either  of  them,  to  refuse  to  carry  out 
any  contract  or  contracts  which  such  employer  or  employers  may 
now  or  hereafter  have  with  complainants,  or  any  or  either  of  them; 
and  by  the  like  means  from  procuring  or  causing  any  employer  or 
employers  of  complainants,  or  any  or  either  of  them,  to  discharge 
complainants,  or  any  or  either  of  them;  or  by  the  like  means  from 
doing  any  acts  to  prevent  complainants,  or  any  or  either  of  them, 
from  performing  their  work  wherever  they  may  at  any  time  be  em- 
ployed ; 

And  also  from  compelling  or  inducing,  or  attempting  to  compel 
or  induce,  by  intimidation,  force,  violence,  or  threats  thereof,  or  by 
persuasion  that  is  not  peaceable,  any  employer  or  employers  of  com- 
plainants, or  any  or  either  of  them,  at  any  time  to  discharge  com- 
plainants, or  any  or  either  of  them,  or  interfere  with  them,  or  any  or 
either  of  them  in  the  performance  by  them  of  their  work  and  duties 
as  stone  cutters  or  stone  carvers; 

And  also  from  preventing  or  attempting  to  prevent  any  person, 
firm  or  corporation  whatsoever,  by  threats,  intimidation,  force  or 
violence,  or  threats  thereof,  or  by  persuasion  that  is  not  peaceable, 
from  employing  complainants,  or  any  or  either  of  them,  in  or  upon 
any  contract.  Job  or  work  whatsoever; 
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'And  al8o  from  compelling  or  inducing,  or  attempting  to  compel 
or  Induce  by  intimidation,  force,  violence,  or  threats  thereof,  or  by 
fiersuasion  that  is  not  peaceable,  any  person,  firm  or  corporation 
employing  complainants,  or  any  or  either  of  them,  at  any  time,  to 
discbarge  complainants,  or  any  or  either  of  them,  or  to  refuse  to 
retain  complainants,  or  any  or  either  of  them,  in  their  said  trade 
and  occupation; 

And  also  from  entering  into  any  conspiracy  or  confederation  or 
combination  to  restrain  or  obstruct  complainants,  or  any  or  either 
of  tbem,  in  and  about  their  said  employment,  wherever  they  may 
now  or  hereafter  be  employed  in  the  city  of  Chicago; 

And  also  from  inaugurating,  instituting,  maintaining  or  enforcing 
any  boycott  against  the  complainants,  or  any  or  either  at  them,  in 
the  city  of  Chicago; 

And  also  from  instituting  or  maintaining  any  strike  in  the  city 
of  Chicago,  for  the  purpose  of  compelling  complainants,  or  any  or 
either  of  them,  to  abandon  the  complainant  organization,  Chicago 
and  Cook  County  Branch  National  Stone  Cutters'  Society  of  the 
United  States,  or  Join  the  defendant  organization,  Journeymen  Stone 
Cutters'  Association  of  North  America,  until  this  honorable  court 
in  chancery  make  other  order  to  the  contrary.  Wherefore  fail  not 
under  penalty  of  what  the  law  directs. 

To  the  sherifT  of  said  county  to  execute  and  return  in  due  form 
of  law. 

Witness,  James  J.  Gray,  clerk  of  said  court,  and  the  seal  thereof 
at  Chicago,  aforesaid,  this  18th  day  of  April,  A  D.  1906. 

[seal.]  James  J.  Grat,  Clerk, 


{Superior  Court  of  Cook  County,    In  Chancery,) 

Nickerson,  et  aL  v.  Kimball,  et  al. 

Barton,  et  al.  v.  Same. 

Coolbangh,  et  al.  v.  Same. 

Blair,  et  al.  v.  Same. 
Fairbank,  et  al.  v.  Same. 
Stnrges,  et  aL  v.  Same. 

(May  9.  1877.) 

Taxation  of  National  Bank  Stock.  The  statute  provides  tliat 
the  stockholders  in  every  hank  located  in  Illinois  shall  be  as- 
sessed and  taxed  on  the  value  of  their  shares  of  stock  therein; 
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that  this  tax  shall  be  levied  according  to  "valuation."  These 
provisions  are  in  harmony  with  the  constitution  inasmuch  as 
an  error  in  the  views  different  men  may  take  of  values  does  not 
show  want  of  "uniformity." 

2.  County  Board-— Complaint.    The  county  board,  acting  as  a  board 

of  equalization,  may  review  and  correct  an  assessment  on 
shares  of  stock  as  shall  appear  to  be  Just,  upon  complaint  to 
the  board,  provided  the  person  assessed,  or  his  agent  shall  be 
notified  of  such  complaint,  if  a  resident  of  the  county. 

3.  JuBisDicnoN — NoncE.     The  board  of  review  cannot  review  an 

assessment  without  special  notice  to  the  persons  affected 
thereby. 

4.  NOTICE}-— How  AND  TO  Whou  IT  MAT  BE  GivBN.    It  Is  crTor  in  the 

state  board  of  equalization  to  make  and  correct  an  assessment 
without  special  notice  to  the  person  affected  thereby.  Notice  is 
sufficient  when  actually  brought  home  to  such  party.  Appear- 
ance before  the  board  to  resist  the  review  and  correction  of  an 
assessment  is  a  waiver  of  the  right  to  notice.  Notice  to  an 
agent  is  sufficient. 
£.  Tenant — Notice  Served  Upon.  A  notice  served  upon  the  tenant 
is  not  a  sufficient  service  upon  the  landlord. 

6.  Director — Sufficient  Notice  to.    It  is  a  general  rule  that  notice 

to  an  individual  director,  who  has  no  duty  to  perform  in  rela- 
tion to  the  subject-matter  of  the  notice,  is  not  a  notice  to  the 
corporation. 

7.  Agent — Notice  to  Bind  Principal.    It  is  a  fundamental  principle 

that  notice  served  on  the  agent  to  bind  the  principal  must  be 
served  whilst  the  agent  is  acting  within  the  scope  of  his  agency. 

5.  Bank — ^Aoent  of  Stockholders.     The  statute  makes  the  bank 

the  agent  of  the  stockholder,  for  some  purposes  connected  with 
the  taxation  of  the  shares  of  stock.  The  bank  acts  as  quasi 
trustee  in  managing  the  business  of  the  shareholders.  Notice 
to  the  bank  is  therefore  notice  to  the  stockholders. 
9.  Complaint — Notification — Sufficiency  of.  Any  one  may  com- 
plain that  another  Is  assessed  too  low,  but  such  complaint  can- 
not be  acted  upon  until  the  party  assessed,  or  his  agent,  shall 
be  notified  of  such  complaint  The  complaint  should  contain 
some  traversable  fact,  and  not  be  vague  and  general,  so  that 
the  party  appearing  may  be  Informed  of  the  matter  which  he 
is  called  to  meet. 

10.  Equity — ^Jurisdiction  to  Restrain  Collection  of  Taxes.    A  court 

of  equity  will  not  restrain  the  collection  of  taxes  except  in 
cases  where  the  property  assessed  is  exempt,  or  the  tax  Is  un- 
authorized or  unless  there  is  fraud. 

11.  Technical  Objections.    Mere  technical  objections  not  affecting 

the  Justice  of  the  tax  itself,  should  not  be  regarded. 
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Bill  for  in  junction.  Heard  before  Judge  Moore.  The  facta 
are  stated  in  the  opinion. 

Charles  Hitchcock,  Wirt  Dexter,  Sid^ney  Smith,  Melville  W^ 
Fuller,  Geo.  W.  Kretzinger,  attorneys  for  plaintiffs. 

Elliott  Anthony  aud  John  M.  Bountree,  attorneys  for  de- 
fendants. 

Judge  Moore  delivered  the  opinion  of  the  court: — 

The  constitution  of  the  state  provides  for  raising  revenue 
by  levying  taxes,  by  or  according  to  **  valuation"  of  the  prop- 
erty to  be  taxed;  everyone  shall  be  taxed  and  pay  in  propor- 
tion to  the  value  of  his  property.  This  rule  is  extended  to  per- 
sons and  corporations  owning  or  using  franchises  and  privi- 
leges. Taxes  must  be  ** uniform*'  in  respect  to  persons  and 
property;  every  law  that  imposes  a  tax  must  regard  every 
man  alike,  vide  Constitution,  art.  9,  sees.  1,  9,  10,  Kurd's. 
Rev.  Stat.,  pp.  74,  75. 

The  law  must  not  discriminate  for  or  against  any  one.  It 
must  be  uniform.  The  law  enacted  under  the  constitution 
must  be  enforced  by  men  who  may  err  in  judgment,  and 
therefore  burdens  may  fall  unequally.  This  will  result  from 
the  different  views  that  different  men  may  take  of  values  and 
the  like,  and  does  not  show  that  the  law  imposing  a  tax  is 
wanting  in  the  principle  of  uniformity.  This  principle  of 
uniformity  must  extend  to  every  person  and  to  every  corpo- 
ration. 

"Personal  property  .  .  .  shall  be  valued  at  its  fair  cash 
value."     Chap. -120,  sec.  3,  Hurd's  Rev.  Stat.,  p.  857. 

"The  stockholders  in  every  bank  located  within  this  state, 
whether  such  bank  has  been  organized  under  the  banking 
laws  of  this  state,  or  of  the  United  States,  shall  be  assessed 
and  taxed  on  the  value  of  their  shares  of  stock  therein,  in  the 
county,  town,  district,  village  or  city  where  such  bank  .  .  . 
is  located,  and  not  elsewhere,  whether  such  stockholders  re- 
side in  such  place  or  not.  .  .  .  Taxation  of  such  shares  shall 
not  be  at  a  greater  rate  than  is  assessed  upon  any  other 
monied  capital  .   .  .  where  such  bank  is  located."    Sec.  35. 
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In  each  of  said  banks  there  shall  be  a  list  of  the  names  and 
residences  of  its  stockholders,  and  of  the  number  of  shared 
held  by  each.  This  list  shall  be  open  to  the  inspection  of  the 
revenue  officers,  **and  it  shall  be  the  duty  of  the  assessor  to 
ascertain  and  report  to  the  county  clerk  a  correct  list  of  the 
names  and  residences  of  all  stockholders  in  any  such  bank, 
with  the  number  and  assessed  value  of  all  such  shares  held 
by  each  stockholder."    Sec.  36. 

**The  county  clerk  .  .  .  shall  enter  the  valuation  of  such 
shares  in  the  tax  lists  in  the  names  of  the  respective  owners 
of  the  same,  and  shall  compute  and  extend  taxes  thereon  the 
same  as  against  the  valuation  of  other  property  in  the  same 
locality."    Sec.  37. 

This  tax  is  declared  to  be  a  lien  upon  the  respective  shares 
of  stock.    Sec.  38. 

It  is  made  the  duty  of  the  bank  or  its  officers  to  retain  the 
dividends  belonging  to  the  respective  stockholders  until  the 
tax  shall  have  been  paid.  Any  officer  violating  this  provision 
of  the  law  shall  thereby  become  liable  for  such  tax.  The  col- 
lector may  sell  the  shares  of  stock  when  the  owner  refuses  to 
pay  the  tax.  Chap.  120,  sees.  35,  36,  37,  38,  39,  Rev.  Stat. 
p.  864  (1874). 

There  can  be  no  question  but  that  these  provisions  of  the 
law  are  in  harmony  with  the  constitution.  The  ** valuation" 
is  required,  as  is  ** uniformity,"  and  all  as  provided  by  the 
constitution.  The  law  makes  the  same  provision  in  valuation 
to  every  one  who  may  own  the  stock  of  the  various  banks  in 
the  state.  If  the  tax  imposed  by  this  law  operates  unequally, 
it  must  be  because  the  law  itself  is  not  complied  with. 

It  was  seen  that  the  assessor  must  be  a  man,  and  so  might 
fail  in  discharging  his  duty.  Hence  the  county  board,  acting 
as  a  board  of  equalization,  may  review  and  correct  what  has 
not  been  done  correctly.  "On  the  application  of  any  person 
considering  himself  aggrieved,  or  who  shall  complain  that  the 
property  of  another  is  assessed  too  low,  they  shall  review  the 
assessment  and  correct  the  same  as  shall  appear  to  be  just." 
That  is  to  say,  if  any  one  thinks  his  property  has  been  valued 
too  high,  and  so  considers  himself  ** aggrieved,"  he  may  com- 
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plain,  and  if  the  board  regard  his  complaint  as  well  founded, 
then  they  will  review  and  correct  the  assessment,  by  reducing 
the  valuation ;  or  it  may  be  some  one  thinks  that  burdens  are 
not  equal,  and  so  *' complains  that  the  property  of  another  is 
assessed  too  low."  It  is  then  the  duty  of  the  board  to  re- 
view and  correct  the  assessment  as  shall  appear  to  be  just. 
If  the  complaint  is  well  founded,  as  in  the  former  case,  the 
assessment  can  be  corrected  only  by  increasing  the  **  valua- 
tion." However,  it  is  provided  that  **no  complaint  that  an- 
other is  assessed  too  low  shall  be  acted  upon  until  the  person 
so  assessed  or  his  agent  shall  be  notified  of  such  complaint,  if 
a  resident  of  the  county."  Chap.  120,  sec.  97,  subsec.  2,  Rev. 
Stat  p.  873. 

One  other  provision  of  the  statute  has  been  referred  to  in 
considering  these  cases.  That  provision,  it  is  claimed,  modi- 
fies the  other  provisions  referred  to  materially,  modifies  many 
decisions  of  the  supreme  court.  It  is  provided  {inter  alia) 
that  **no  error  or  informality  in  the  proceedings  of  any  of 
the  ofScers  connected  with  the  assessment,  levying  or  collect- 
ing of  the  taxes,  not  affecting  the  substantial  justice  of  the 
tax  itself,  shall  vitiate  or  in  any  manner  aflfect  the  tax  or  the 
assessment  thereof."  Chap.  120,  sec.  191,  Rev.  Stat.  p.  890. 
True  it  is,  this  provision  is  found  in  the  middle  of  a  section 
that  is  providing  for  the  proper  mode  of  rendering  judg- 
ment on  the  delinquent  tax  lists ;  but  yet  there  is  no  language 
or  words  used  in  any  other  part  of  the  section  that  changes, 
or  modifies,  or  limits  the  meaning  of  the  provision  enacted. 
The  words  would  mean  the  same,  neither  more  nor  less,  if 
they  stood  alone  in  a  separate  section,  or  in  any  other  con- 
nection. 

The  provisions  under  consideration,  when  brought  together, 
then,  may  be  read  in  this  way :  Any  one  may  complain  that 
another  is  assessed  too  low,  but  such  complaint  shall  not  be 
acted  upon  until  the  person  so  assessed,  or  his  agent,  shall 
be  notified  of  such  complaint,  if  a  resident  of  the  county; 
and  no  error  or  informality  in  the  proceedings  of  any  of  the 
officers  connected  with  the  assessment,  levying  or  collecting 
of  the  taxes,  not  affecting  the  substantial  justice  of  the  tax 
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itself,  shall  vitiate  or  in  any  manner  affect  the  tax  or  the 
assessment  thereof. 

Nickerson  et  dl.  aver  that  they  are  shareholders  of  the  stock 
of  the  First  National  Bank  of  Chicago.  Barton  et  oZ.  are 
shareholders  of  the  stock  of  the  Fifth  National  Bank  of  Chi- 
cago. Coolbaugh  et  al.  are  like  shareholders  of  the  stock  of 
the  Union  National  Bank  of  Chicago.  Blair  et  al.  are  share- 
holders of  the  stock  of  the  Merchants'  National  Bank  of  Chi- 
cago. Fairbank  et  al.  are  shareholders  of  the  stock  of  the 
Commercial  National  Bank  of  Chicago;  and  Sturges  et  al.  are 
the  shareholders  of  the  stock  of  the  Northwestern  National 
Bank  of  Chicago.  The  respective  complainants  make  sub- 
stantially the  same  averments.  The  complainants  are  all  resi- 
dents of  the  connly  of  Cook,  and  the  respective  banks  are 
located  in  Chicago.  ^ 

In  addition  to  other  averments  which  are  necessary  to  give 
jurisdiction,  it  is  averred  that  the  shares  of  stock  of  each 
bank  were  ''assessed  and  taxed  on  the  value  of  the  shares;" 
that  the  assessor  of  the  town  of  South  Chicago,  as  such  as- 
sessor, listed  the  shares  of  the  capital  stock  of  the  respective 
banks  for  taxation,  he  giving  the  valuation  thereof  as  fixed 
by  himself;  that  this  assessment  so  made  by  him  was  re- 
turned to  the  county  clerk ;  that  then  it  was  the  duty  of  the 
clerk  to  enter  the  valuation  of  the  shares,  as  made  by  the 
assessor,  in  the  tax  lists,  in  the  names  of  the  respective  own- 
ers, and  compute  and  extend  the  tax  therein  on  the  valuation 
so  made;  that  these  things  are  required  by  the  provisions  of 
the  statutes  hereinbefore  quoted;  ''that  the  assessor,  in  mak- 
ing the  assessment  for  the  year  1876,  listed  all  bank  shares 
and  like  property  at  one-third  of  the  value  which  in  his  judg- 
mait  said  shares  were  actually  worth." 

To  this  point  no  question  is  raised  but  that  the  law  has 
been  complied  with.  But  complaint  was  made  by  persons 
stating  that  they  considered  themselves  aggrieved,  and  com- 
plained that  the  personal  property  of  the  following  named 
persons,  firms  and  corporations  have  been  assessed  too  low 
for  the  year  1876,  to  wit:  shareholders  "of  the  stock  of  the 
respective  banks,   and  designating  the  name  of  the  bank. 
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Tliis  complaint  was  addressed  to  the  Board  of  Commissioners 
of  Cook  County,  and  those  eomplaining  ask^d  the  board  to 
review  the  assessments  for  1876  of  said  persons,  firms  and 
corporations,  and  correct  the  same  as  shall  appear  to  be 
just."  This  was  the  only  complaint  that  was  filed,  and  the 
only  notice  of  this  complaint  was  given  to  the  presidents  or 
cashiers  of  the  banks. 

The  board  did  review  the  assessments,  and  corrected  them 
by  increasing  the  valuation  very  considerably ;  but  in  no  case? 
did  the  valuation  or  assessment  thus  increased  amount  to* 
more  than  one-third  of  what  appears  to  be  fair  cash  market 
value  of  the  resx>ective  shares  of  stock.  It  is  admitted  that 
the  stock  is  personal  property,  and  it  is  not  claimed  by  any 
complainant  that  the  shares,  by  either  the  assessor  or  board, 
were  ''valued  at  their  fair  cash  value." 

The  complainants  aver  that  the  county  board  had  no  juris- 
diction of  the  matter,  or,  rather,  of  the  persons  of  the  com- 
plainants, until  the  complainants  or  their  respective  agents 
had  notice  of  such  complaint ;  and  they  claim  that  neither  the 
bank  or  any  officer  of  the  bank  was  agent  of  the  shareholders. 

A  number  of  authorities  are  referred  to  by  the  learned 
counsel  to  show  that  the  question  of  notice  is  jurisdictional. 
It  is  perhaps  by  some  of  the  counsel  conceded  that  the  county 
board  had  jurisdiction  of  the  subject-matter,  and  it  is  claimed 
that  the  said  board  could  have  jurisdiction  of  the  persons 
residing  in  Cook  county  only  when  they  have  notice.  This 
notice  is  not  required  as  to  any  one  residing  beyond  the  limits 
of  Cook  county.  If  the  complainants  be  correct,  then  the 
fact  that  notice  to  non-residents  is  not  required  must  operate 
as  a  hardship.  It  is  not  protecting  all  alike.  It  must  b^ 
borne  in  mind  that  the  valuation  or  assessment  made  and  re- 
turned by  the  assessor  is  made  by  procuring  the  necessary 
information  from  the  bank.  The  officer  calls  at  the  bank 
and  makes  his  list,  and  then  the  valuation  is  made  and  re- 
turned. Of  this  fact  and  of  the  additional  fact  that  divi- 
dends must  be  retained  by  the  bank  until  the  tax  is  paid, 
every  person  must  take  notice.  This  assessment  and  this  re- 
turn, it  may  be  said,  is  the  matter  that,  in  the  first  place,  eon*> 
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f  era  jurisdiction  or  sets  in  motion  the  oflScera  and  those  hav- 
ing jurisdiction.  It  has  been  held  in  our  own  state,  **that 
where  the  board  of  supervisora  exercise  the  power  to  revise 
the  assessment  of  an  individual,  he  must  have  notice,  and  an 
opportunity  to  be  heard,  before  it  can  be  legally  done." 
Cleghom  v.  Postlewaite,  43  111.  428 ;  Darling  v.  Chinn,  50  111. 
424;  First  National  Bamlc  of  Shawneetown  v.  Cook  et  dl.,  77 
lU.  622. 

This  last  named  decision  was  made  under  the  law  as  it  ex- 
isted March  7,  1873.  The  provision  of  the  law  that  is  sup- 
posed to  modify  the  law  as  it  then  existed,  took  effect  July  1, 
1873,  and  provides  that  no  error  or  informality  not  affecting 
the  substantial  justice  of  the  tax  itself  shall  vitiate  or  affect 
the  tax  or  the  assessment  thereof. 

In  the  case  of  Darling  v.  Ounn,  50  111.  429,  the  court  holds: 
**The  tax,  to  the  extent  it  was  increased,  .  .  .  having  been 
levied  on  an  unauthorized  assessment,  made  by  persons  hav- 
ing no  jurisdiction  of  the  person  to  make  the  assessment, 
without  notice  to  appellant,  its  collection  should  have  been 
enjoined." 

This  case  falls  within  the  former  decisions  of  the  court,  in 
which  it  is  held  that  a  court  will  not  interfere  to  restrain  the 
collection  of  a  tax  unless  it  is  levied  by  persons  having  no 
authority.  As  the  law  then  stood,  it  was  incumbent  on  the 
court  to  find  that  error  existed;  but  it  was  not  necessary  to 
fijid  more  than  that  error  existed.  That  was  all  that  was  re- 
quired. It  was  not  necessary  to  pass  upon  the  jurisdictional 
question.  As  the  law  now  stands,  this  inquiry  is  necessary, 
since  the  court  will  not  enjoin  the  collection  of  a  tax  for  mere 
error  or  informality.  It  cannot  be  that  the  various  officers 
must  give  notice  to  every  one  specially  concerned  before  they 
can  act  in  relation  to  the  assessment  of  taxes. 

In  the  case  of  the  National  Bank  of  Shawneetown  v.  Cook, 
77  111.  622,  the  assessment  had  been  made  and  corrected  by 
the  state  board  of  equalization,  and  then,  without  notice,  the 
valuation  was  increased;  and  the  court  holds  that  **it  is  a 
proposition  upon  which  there  can  be  no  doubt  that  the  board 
had  no  power  to  make  any  change  in  the  assessment  without 
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notice  to  appellant"  By  this  language  the  court  is  under- 
stood as  holding  no  more  than  that  it  was  simply  error  in  the 
board  to  exercise  the  power  without  special  notice  to  the  per- 
sons to  be  affected  thereby.  That  was  the  direction  of  the 
statute,  and  it  is  still  the  direction  of  the  statute,  and  to  dis- 
regard it  is  an  error. 

In  the  case  of  Mix  v.  People  (72  111.  241),  it  was  held  that 
the  levy  must  be  made  within  the  time  prescribed  by  law,  or 
it  would  be  void.  Was  it  necessary  for  the  court  to  hold  lan- 
guage so  strong?  Was  it  intended  to  decide  anything  more 
than  that,  as  the  law  then  existed,  it  was  such  an  error  as 
vitiated  the  levy  of  the  tax?  The  supreme  court  afterward 
said:  ''It  is  also  urged  that  the  local  taxes  were  not  levied 
and  returned  to  the  clerk  in  time;  and  in  support  of  the  posi- 
tion, the  case  of  Mix  v.  People,  June  term,  1874,  is  referred 
to  as  controlling  this.  That  tax  was  levied  under  the  law  of 
1872,  whilst  this  is  under  the  statute  of  1873,  which  amends 
the  prior  law,  see  sec.  191,  p.  890,  Rev.  Stat  1874.  That  sec- 
tion declares  that  no  error  or  informality  in  the  proceed- 
ings of  any  of  the  officers  connected  with  the  assessment,  levy- 
ing or  collecting  of  the  taxes,  not  affecting  the  substantial 
justice  of  the  tax  itself,  shall  vitiate  or  in  any  manner  affect 
the  tax  or  the  assessment  thereof.  This  provision  most  effec- 
tually disposes  of  this  question."  Buck  v.  The  People,  78  111. 
560. 

Then  again  it  is  held  by  the  supreme  court:  ''It  is  again 
urged  that  the  certificates  of  the  levy  of  the  local  municipal 
taxes  were  not  filed  in  the  time  required  by  the  statute.  The 
answer  to  this  is,  as  was  said  in  Buck  v.  The  People,  supra, 
that  it  is  cured  by  the  191st  section  of  the  Revenue  Law. 
This  cures  all  defects  growing  out  of  the  failure  to  file  the 
certificate  on  or  before  the  day  named  in  the  122d  section. ' ' 
Chiniquy  v.  The  People,  78  111.  570,  575. 

In  the  section  122  referred  to  in  the  last-cited  case,  the  pro- 
vision-is  positive,  and  appears  to  be  mandatory :  "The  proper 
authorities  .  .  .  collecting  taxes  .  .  .  shall  annually,  on 
or  before  the  second  Tuesday  in  August,  certify,"  etc.,  sec. 
122,  Rev.  Stat  878.    This  language  is  hot  less  peremptory 
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than  the  language  used  in  section  97,  Rev.  Stat.  873.  *'No 
complaint  that  another  has  been  assessed  too  low  shall  be 
acted  upon  until  the  person  so  assessed  or  his  agent  shall  be 
notified  of  such  complaint,  if  a  resident  of  the  county,"  and 
yet  it  is  held  that  since  the  adoption  of  sec.  191,  Rev.  Stat., 
the  fact  that  the  certificate  is  not  filed  in  apt  time  is  not  such^ 
an  error  as  will  vitiate  either  the  tax  or  the  assessment. 
**The  amendment  introduced  into  the  191st  section  of  the 
present  revenue  law  has  produced  a  radical  change  in  proceed- 
ings to  recover  judgment  for  delinquent  taxes,  and  has  over- 
ruled or  modified  most,  if  not  all,  of  our  previous  decisions 
on  the  questions  thus  arising,"  vide  Chiniquy  v.  The  People, 
supra. 

It  will  be  borne  in  mind  that  in  all  these  cases  the  people 
were  seeking  judgments,  and  must  show  jurisdiction. 

In  the  cases  now  under  consideration,  those  denying  the 
jurisdiction  are  the  complainants.  They  must  make  out 
their  respective  cases.  The  People  in  the  cases  cited  must 
show  that  all  the  officers  have  complied  substantially  with  the 
law,  or  they  fail.  In  these  cases  now  being  considered,  the 
complainants  take  upon  themselves  to  show  that  the  county 
board  had  not  jurisdiction  of  the  persons  of  the  complainants; 
and  this  they  must  do  by  overcoming  the  presumption  that 
a  lawful  tribunal,  in  the  exercise  of  its  duties,  confines  itsdf 
to  whatever  authority  has  been  conferred  upon  it.  This  is 
especially  true  when  it  is  conceded  that  the  tribunal  has  ju- 
risdiction of  the  subject-matter  of  the  controversy. 

Can  it  be  questioned  that  the  law  might  provide  for  the 
assessment,  and  review  of  the  assessment,  without  notice  to 
any  one?  But  courts  cannot  render  a  judgment  until  there 
is  a  service  of  process,  either  actual  or  constructive.  A  judg- 
ment without  service  of  some  kind  would  be  void  and  nugar 
tory  in  every  land.  And  yet,  such  a  rule  will  not  be  applied 
to  any  tax  or  revenue  matter. 

The  fact  that  a  man  must  be  taxed  on  all  that  he  has  and 
that  he  must  be  so  taxed  every  year  is  known  to  and  by  every 
one.  The  assessor  is  directed  to  call  on  him  or  on  his  agent 
and  assess  his  property.    He  knows  that  must  be  reported^ 
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and  he  should  take  some  notice  of  what  is  done  in  the  prem- 
ises thereafter.  There  is  recognized  no  provision  of  sec.  97 
that  fails  to  require  notice  to  the  shareholders  of  stock  not  re- 
siding in  Cook  county.  As  opposed  to  this  view  the  learned 
counsel  refers  to  a  New  York  case.  School  trustees  levied  a 
tax  for  school  purposes.  In  making  up  the  assessment  roll 
the  valuation  of  plaintiflf's  property  was  increased  from  the 
valuation  thereof  up<Hi  the  town  assessment  roll.  Before 
making  the  roll  the  trustees  gave  no  notice.  This  assessment 
is  an  original  assessment,  made  without  any  call  upon  the 
taxpayer:  so  that  it  might  well  be  said  there  is  no  jurisdiction 
of  his  person  until  he  has  notice.  In  that  case  the  learned 
chief  justice  reviews  the  authorities,  and  says  **the  authori- 
ties are  not  entirely  in  harmony  and  the  precise  question  has 
not  been  passed  upon  by  this  court."  The  opinion  concludes 
''that  the  weight  of  authority  is  that  the  omission  to  give 
the  notice  is  a  jurisdictional  defect,"  vide  Jewell  v.  Van 
Steenburgh,  58  N.  Y.  85.  These  school  trustees  were  allowed 
to  take  the  assessment  roll  of  the  town  assessors,  and  upon 
proper  notice  make  such  changes  as  to  them  might  seem  right ; 
and  then  for  school  purposes  the  trustees  could  levy  their  tax. 
This  was  as  truly  an  original  assessment  as  that  made  by  the 
town  assessor.  There  was  no  original  call  so  as  to  confer  the 
jurisdiction.  It  is  not  clear  that  this  authority  is  opposed  to 
the  suggestions  herein  made. 

A  well-considered  New  Hampshire  case  is  referred  to,  and 
judgments  that  are  void  or  only  voidable,  are  carefully  dis- 
cussed. 

It  is  found  by  the  court  that  tribunals  which  have  jurisdic- 
tion of  the  subject-matter  are  not  absolutely  void  by  reason 
of  any  irregularity  or  illegality  of  the  proceedings  in  gen- 
eral, but  they  are  avoidable  by  proper  and  timely  objections. 
The  State  v.  Richmond,  26  N.  H.  232. 

If  it  still  be  claimed  that  there  was  no  jurisdiction  of  the 
persons  of  the  complainants  until  they  respectively,  or  their 
agents,  had  notice,  and  that  the  county  board  could  not  re- 
view the  assessment  until  such  notice  had  been  given,  then  it 
becomes  an  important  inquiry  how  and  to  whom  may  such 
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notice  be  given  ?  There  can  be  no  question  but  that  if  knowl- 
edge was  brought  home  to  any  of  the  complainants,  such  as 
had  the  knowledge  must  be  regarded  as  having  had  notice. 
''Actual  notice  exists  where  knowledge  is  actually  brought 
home  to  the  parly  to  be  aflfected  by  it"  {Bouvier's  Law  Dio- 
tionary).  It  will  be  readily  conceded  that  notice  to  an  agent 
is  notice  to  the  principal.  If  doubted  at  all  it  must  still  be 
true  in  the  case  under  consideration,  since  the  statute  re- 
quires notice  to  the  party  or  his  agent  Then,  if  knowledge 
is  actually  brought  home  to  the  agent  of  the  complainants 
they  must  be  regarded  as  having  notice,  even  if  they  had,  in 
point  of  fact,  no  knowledge  that  the  complaint  had  been 
made  to  the  county  board  that  their  shares  of  stock  had  been 
assessed  too  low.  It  is  claimed  by  one  of  the  counsel  that 
notice  to  one  of  his  clients,  as  president  of  the  bank,  was  not 
notice  to  him  personally.  If  knowledge  of  a  fact  be  notice, 
and  sometimes  more  than  mere  notice,  then  this  position  can- 
not be  maintained.  The  statute  does  not  say  what  kind  of 
notice  must  be  given.  It  simply  requires  notice.  If  any  oflEi- 
cer  of  a  bank  have  knowledge  that  the  complaint  has  been 
made,  and  he  be  the  owner  of  any  of  the  shares  of  stock,  he 
cannot  be  allowed  to  say  that  he  individually  has  no  notice. 
He  has  more  than  notice.  He  has  actual,  positive  knowledge 
that  the  complaint  is  made.  In  this  view  there  can  be  no 
.  question. 

In  addition  to  such  actual  knowledge,  it  appears  that  some 
of  the  oflScers,  who  are  complainants,  actually  appeared  be- 
fore the  county  board  and  opposed 'the  complaint.  A  parly 
appearing  in  a  suit,  with  or  without  service,  cannot  after- 
ward deny  that  he  is  properly  before  the  court  A  party 
appears  and  cross-examines  a  witness  when  giving  a  d^osi- 
tion ;  he  cannot  afterward  say  he  did  not  have  notice  of  the 
time  and  place  of  taking  the  deposition.  These  are  familiar 
principles,  admitted  by  all,  and  show  conclusively  that  such 
as  appeared  before  the  county  boiurd,  and  resisted  the  review 
and  correction  of  the  assessment,  will  not  be  allowed  to  deny 
that  they  had  notice  of  the  complaint.    What  is  notice  to 
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tliose  who  had  no  such  knowledge?  What  is  notice  to  such 
as  did  not  appear  and  oppose  the  correction  ? 

The  notice  required  is  not,  in  every  particular,  like  unto 
the  process  to  be  served  on  a  party  to  bring  him  before  the 
court.  Original  process  cannot,  as  a  general  thing,  be  served 
on  an  agent  In  this  matter  it  is  only  necessary  that  the 
agent  be  notified.  The  revenue  law  deals  with  shares  of  stock 
and  taxes  them  as  the  personal  property  of  each  shareholder, 
and  such  a  tax  is  not  a  tax  on  the  capital  or  property  of  the 
bank.  State,  Farmers'  National  Bank  v.  Cook,  32  N.  J.  L. 
347;  Van  AUen  v.  Nolan,  3  Wallace,  573. 

The  case  of  Farmer's  Bank  v.  Cook,  supra,  does  not  pass 
upon  the  question  of  service  of  notice  otherwise  than  as  by 
way  of  ai^ument.  Counsel  refers  to  the  case  of  State  v. 
Drake,  33  N.  J.  L.  194.  In  that  case  it  is  correctly  held  that 
a  notice  under  the  tax  law,  served  upon  the  tenant  of  the 
one  complaining  of  the  tax,  is  not  a  sufficient  service.  There 
is  no  reason  in  concluding  that  a  man's  tenant  is  his  agent. 
It  would  be  more  reasonable  to  select  a  man's  regular  attorney 
or  solicitor,  and  yet  it  will  hardly  be  contended  that  such 
notice  might  be  served  on  such  attorney  or  solicitor.  It  is 
held  that  a  notice  to  a  bank  cannot  be  served  on  a  director 
having  no  share  in  the  management  of  the  matter  about  which 
the  notice  is  given.  The  directors  or  trustees,  when  assem- 
bled for  the  transaction  of  business,  are  the  agents  of  the 
corporation,  and  notice  to  them,  when  thus  assembled,  is  no- 
tice to  the  corporation  and  binding  upon  their  successors. 
But  notice  to  an  individual  director,  who  has  no  duty  to  per- 
form in  relation  to  the  subject-matter  of  the  notice,  is  not  a 
notice  to  the  corporation.  Powles,  etc.,  v.  Page,  3  Manning 
E.  &  S.,  16;  The  Fulton  Bank  v.  The  New  York  &  Sharon 
Canal  Co.  et  al.,  4  Paige,  127. 

This  general  doctrine  will  not  be  questioned,  and  yet  in 
our  state  the  statute  provides  that  a  process  against  a  corpo- 
ration may  be  served  upon  a  ** clerk,"  ** cashier,"  *' director," 
etc,  if  the  president  shall  not  be  found  in  the  county. 

Again,  it  is  held,  and  is  certainly  a  fundamental  principle. 
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that  notice  served  on  the  agents  in  order  that  it  may  bind 
the  principal,  must  be  served  whilst  the  agent  is  acting  within 
the  scope  of  his  agency.  MMer  v.  IlUnois  Central  Railroad 
Co.,  24  Barbour,  312. 

In  tills  connection,  whilst  la3ring  down  general  principles, 
it  will  be  seen  that  the  provision  is  not  that  notice  shall  be 
given  to  the  principal,  and  may  be  given  by  delivering  a  copy 
of  a  notice  to  an  agent  of  such  principal.  The  language  of 
the  statute  is,  **no  complaint  ...  shall  be  acted  upon  until 
the  person  assessed,  or  his  agent,  shall  be  notified.''  That  is 
to  say,  the  principal  may  be  notified,  or,  if  more  convoiient, 
the  agent  only  may  be  notified. 

It  is  claimed  that  the  bank  is  the  agent  of  the  shareholders 
of  the  stock.  It  is  the  duty  of  the  corporation,  by  its  offi- 
cers, to  so  direct  and  manage  its  affairs  as  to  preserve  and 
promote  the  highest  interest  of  those  interested  therein.  It 
is  true  the  oflScers  act  directly  for  the  bank,  but  the  bank  is 
an  artificial  person  and  can  have  no  interest  to  preserve  or 
promote,  save  and  only  the  rights  and  interest  of  the  share- 
holders. None  others  can  have  an  interest  in  the  manage- 
ment. The  bank  owns  the  property,  the  land,  the  money,  all 
the  assets,  the  privileges  and  franchises;  but  the  officers  are 
elected  by  the  shareholders  of  the  stock,  and  they  are  selected 
for  the  purpose  of  managing  well  the  property  of  the  bank. 
The  shareholders  measure  the  value  of  their  shares  of  stock 
by  the  value  of  the  property  and  franchises  belonging  to  the 
bank.  If  these  be  under  unskiUful  or  improvident  manage- 
ment the  amount  of  dividends  and  the  value  of  the  shares  of 
stock  are  diminished.  If  the  shares  are  valued  and  assessed 
at  a  high  rate  by  the  assessor,  their  productive  resources  are 
diminished  to  that  extent.  There  can  be  no  person  so  well 
qualified  to  determine  the  real  productive  and  market  value 
of  shares  of  stock  as  the  officers  who  manage  and  control  the 
bank  for  the  interest  and  benefit  of  the  shareholders.  **When 
shares  of  capital  stock  have  any  value  as  an  article  of  sale, 
it  is  because  the  purchaser  supposes  that  the  tangible  and  in- 
tangible property  and  the  franchises  are  sufficient,  if  the 
affairs  of  the  company  were  wound  up,  to  pay  all  the  debts 
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and  pay  a  surplus  in  distribution  to  the  shareholders  equal  to 
the  per  cent  the  purchaser  gives."  Ottawa  Olass  Co,  v.  Mc- 
Caleb,  9  Leg.  News,  187 ;  ^  Porter,  et  erf.  v.  Rockford,  Rock 
Island  dk  St.  L<mis  Railroad  Co,,  76  111.  561. 

It  is  self-evident  that  the  value  of  an  article  of  sale  must 
dex>end  largely  upon  the  skill  put  forth  in  the  management 
by  the  officers.  It  will  be  conceded  that  there  is  none  so  suit- 
able to  look  after  all  matters  pertaining  to  the  assessment  and 
taxing  the  shares  of  stock  as  the  officers  of  the  bank. 

By  the  statute  it  is  required  that  the  bank  shall  keep  the 
list  of  the  names  of  the  stockholders  and  of  the  number  of 
shares  held  by  each,  and  this  list  is  for  the  inspection  of  the 
officers  authorized  to  assess  property  for  taxaton.  From  the 
bank  the  officer  obtains  the  information  that  enables  him  to 
make  and  return  a  list  to  the  clerk. 

^^ For  the  purpose  of  collecting  the  taxes  it  shall  be  the  duty 
of  every  such  hank,  or  the  managing  officer  or  officers  thereof, 
to  retain  so  much  of  any  dividend  belonging  to  the  stock- 
holders as  shall  be  necessary  to  pay  any  taxes  levied  upon 
the  shares,  until  it  shall  appear  that  such  taxes  have  been 
paid."     Sees.  36,  37,  39  Revenue  Law,  Rev.  Stat.  864. 

It  is  the  bank  that  gives  the  information  to  the  officer  and 
enables  him  to  value  the  shares.  It  is  the  bank  that  is  re- 
quired to  retain  the  dividend  until  the  tax  is  paid,  and  it 
is  the  officer  of  the  bank  who  is  made  liable  if  the  dividend 
18  not  so  retained.  It  is  thus  made  quite  clear  that  the  stat- 
ute makes  the  bank  the  agent  of  the  stockholder  for  some 
purposes  connected  with  the  taxation  of  the  shares  of  stock. 
In  the  case  of  The  Ottawa  Olass  Co,  v,  McCcUeb,  9  Leg.  News, 
188,^  it  is  stated  that  "a  corporation  acts  as  quasi  trustees  in 
managing  the  business  of  the  shareholders,  and  it  is  com- 
petent to  the  general  assembly  to  require  the  whole  taxes  to 
be  paid  by  the  corporation,  which  corporation  may  then  re- 
quire repayment  of  the  tax  on  shares  to  be  refunded  by  the 
shareholders,  either  by  deducting  the  amount  from  dividends 
or  otherwise." 

It  has  been  held  by  the  Supreme  Court  of  the  United  States, 

181  111.  566.— Ed. 
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and  by  the  courts  of  New  York,  New  Jersey  and  of  this  state^ 
that  under  the  provisions  of  the  act  of  congress,  the  right  of 
the  states  to  tax  all  shares  in  the  stock  of  the  national  banks 
clearly  exists.  First  National  Bank  of  Mendota  v.  Smith  et 
(A.,  65  111.  44,  and  the  various  authorities  there  cited. 

It  has  been  held  in  the  same  case  (^supra)  that  the  bank  is 
the  trustee  of  the  stockholders  (p.  54),  ''and  as  such  possesses 
the  lawful  control  over  the  rights  and  interests  of  the  cestui^ 
que  trust,  much  greater  than  that  of  a  mere  agent  for  the 
loan  of  money." 

''Certificates  of  stock  are  not  securities  for  money,  in  any 
sense,  much  less  are  they  negotiable  securities.  They  are 
simply  the  muniments  and  evidence  of  the  holder's  title  to  a 
given  share  in  the  property,  and  franchises  of  the  corporation 
of  which  he  is  a  member."  Mechanics^  Bank  v.  New  York 
Railroad  Co,,  3  Kern.  627 ;  First  National  Bank  of  Mendota 
V.  Smith,  65  111.  44,  55. 

The  banking  corporation  has  a  fixed  locality  where  it  must 
transact  its  business,  and  there  wind  up  its  affairs  when  it 
ceases  to  exist.  It  is  the  trustee  of  the  stockholders  who 
must  come  to  its  counter  for  their  annual  dividends,  and  their 
share  of  assets  on  final  liquidation.    65  111.  56,  supra. 

It  is  thus  seen  that  the  stockholder  has  a  title  to  a  share  in 
the  property  and  franchise  of  the  bank,  that  he  is  one  of  the 
owners  of  the  bank,  that  this  property  and  the  franchises  are 
managed  and  controlled  by  officers  selected  by  the  stockhold- 
ers, that  it  is  managed  for  the  stockholders,  that  the  bank  is 
the  trustee  of  the  stockholders,  that  it  is  peculiarly  and  especi- 
ally the  duty  of  the  bank  to  do  and  manage  everything  so  as 
to  make  the  shares  of  stock  valuable,  and  so  as  to  make  them 
yield  a  dividend,  and  to  guard  against  everything  that  may 
diminish  the  amount  of  dividends.  The  conclusion  is  inevit- 
able that  the  bank  must  be  the  agent  of  the  shareholder;  it 
was  only  necessary  to  give  notice  to  the  bank.  It  has  been 
seen  that  even  original  process  could  be  served  on  the  bank  by 
serving  on  the  president,  cashier  or  director.  Some  of  these 
notices  were  served  on  the  president  and  others  on  the  cashier. 
There  was  then  sufficient  notice  to  give  jurisdiction  of  the 
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persons  of  the  shareholders.  Was  there  a  suflSeient  com- 
plaint? is  the  next  question  requiring  attention. 

The  provision  of  the  statute  is,  a  citizen  may  **  complain 
that  the  property  of  another  is  assessed  too  low."  It  is  not 
stated  what  averments  the  complaint  shall  contain,  nor  is  it 
stated  whether  the  complaint  shall  be  oral  or  written.  The 
complaints  in  these  cases  contain  nothing  more  than  that 
they  complain  that  the  personal  property  of  the  shareholders 
of  the  several  banks  (naming  them)  has  been  assessed  too 
low.  It  is  objected  that  this  is  too  uncertain ;  that  no  person 
is  named,  and  no  traversable  fact  is  complained  of,  and  that 
it  is  vague  and  general. 

''To  complain  of  an  assessment  set  opposite  to  each  name 
on  the  assessment  list,  and  to  ask  that  evidence  may  be  heard 
in  each  and  every  case  and  every  name  on  the  assessment  list, 
or  to  the  value  of  the  property  therein  assessed,  and  to  change 
the  value  as  may  seem  Just,  and  that  the  valuation  may  be 
reduced  or  raised  as  may  seem  just  and  equitable,"  has  been 
held  to  be  too  general  and  too  vague  and  uncertain.  ''Such 
complaint  states  no  fact  and  is  nugatory."  There  should  be 
something  complained  of,  and  the  parly  appearing  should  be 
informed  of  the  matters  which  he  may  be  required  to  meet. 
People  V.  Reynolds,  28  Cal.  107,  111,  and  People  v.  Flint,  3» 
Cal.  670,  673. 

The  California  statute  may  not  be  like  our  statute  in  every 
particular,  but  no  reason  is  seen  why  the  Illinois  courts 
should  hold  differently  from  the  authorities  cited. 

In  the  complaint  held  to  be  nugatory  there  waa  no  com- 
plaint of  any  valuation,  or  of  any  parcel  of  property  or  to 
any  species  of  property.  It  was  not  complained  that  the 
valuation  was  too  high  or  too  low.  No  person  or  class  of  per- 
sons is  described  in  the  complaint.  In  these  cases  under  con- 
sideration no  one  person,  but  a  class  of  persons,  is  named ;  no 
one  article  of  property  is  described.  The  averment  is,  the 
shares  of  stock  of  the  shareholders  of  the  particular  bank  is 
valued  too  low.  The  complaint  and  notice  might  have  named 
each  particular  shareholder,  and  they  might  have  designated 
the  number  of  shares  owned*by  each  shareholder.    But  why? 
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The  shareholders,  if  named  each  by  himself,  and  if  told  the 
precise  number  of  shares  owned  by  each,  would  not  be  the 
wiser  for  the  information.  The  description,  '*  shareholders  in 
a  particular  bank,"  though  not  the  names  of  persons,  is  so 
definite  and  certain,  that  no  other  persons  can  be  mistaken 
for  them.  There  can  be  no  question  as  to  who  is  meant.  It 
is  the  stock,  it  is  the  shares  of  stock,  that  is  described  as  as^ 
sessed  *  *  too  low. ' '  This  can  be  easily  understood.  This  would 
be  the  case  even  though  there  was  nothing  else  in  the  record. 
But  all  these  shares  of  stock  had  been  regularly  assessed  to 
each  respective  owner  thereof,  so  that  the  complaint  and  no- 
tice meant  that  the  shares  of  stock  belonging  to  each  of  the 
respective  shareholders  had  been  valued  **too  low."  The  no- 
tice and  complaint  must  be  held  sufficient. 

Finding  the  notice  and  complaint  sufficient,  it  remains  to 
inquire  what  wrong  or  what  injustice  has  been  or  is  about  to 
be  done  to  either  of  the  complainants? 

It  has  frequently  been  held  that  a  court  of  equity  will  not 
entertain  a  bill  to  restrain  the  collection  of  taxes,  except  in 
cases  where  it  has  been  assessed  upon  property  not  subject 
to  taxation,  or  where  the  tax  is  unauthorized  by  law,  or 
where  the  property  has  been  fraudulently  assessed  at  too  high 
a  rate.  This  doctrine  has  been  announced  so  frequently,  in  so 
many  cases  and  under  such  varied  circumstances,  and  under 
such  varied  forms  of  expression,  that  it  cannot  be  necessary 
to  cite  authority.  But,  for  fear  that  a  different  doctrine 
might  be  insisted  upon,  the  general  assembly  has  enacted  sec. 
191  of  the  revenue  law.  And  now  '*No  error  or  informality  in 
the  proceedings  of  any  of  the  officers  connected  with  the  as- 
sessment, levying  or  collecting  of  the  taxes,  not  affecting  the 
substantial  justice  of  the  tax  itself,  shall  vitiate  or  in  any  man- 
ner affect  the  tax  or  the  assessment  thereof."  In  none  of 
these  bills  is  it  claimed  that  any  injustice  has  been  done. 
The  property  is  clearly  subject  to  taxation.  The  tax  is  un- 
questionably authorized  by  law.  It  is  not  in  any  one  of  the 
bills  claimed  that  the  property  has-  been  assessed  at  too  high 
a  rate.  It  is  not  shown  or  claimed  that  anything  has  been 
done  that  affects  the  substantial  justice  of  the  tax  itself.     It 
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is  simply  averred  that  the  assessment  made  and  returned  by 
the  assessor  was  increased,  and  that  it  should  not  have  been 
so  increased.  It  is  not  claimed  that  the  present  valuation 
amounts  to  more  than  one-third  the  actual  cash  market  value 
of  the  stock.  There  is  but  one  exception  to  this  statement. 
Thc^  shareholders  of  the  Union  National  Bank  state  that  the 
bank  has  been  taxed  on  its  real  estate,  and  that  when  the 
shares  of  stock  were  assessed  the  value  of  the  real  estate 
should  have  been  deducted  from  the  gross  value  of  the  stock. 
They  claim  that  this  deduction  was  made  in  the  assessment  of 
the  stock  of  all  the  other  banks  where  they  owned  real  estate. 
But,  unfortunately  for  the  shareholders  of  the  Union  National 
Bank,  they  fail  to  show  that  any  injustice  is  done. 

If  the  value  of  the  real  estate  be  added  to  the  assessed  value 
of  the  stock,  the  aggregate  value  falls  considerably  below  one- 
half  the  actual  cash  value  of  the  stock.  They  simply  show 
that  others  are  assessed  entirely  too  low,  whilst  they  are  not 
yet  assessed  as  high  as  as  they  should  be.  The  propriety  of 
assessing  any  property  below  its  actual  value  may  well  be 
questioned,  if  not  designated  as  pernicious.  If  all  the  prop- 
erty in  the  county  and  state  was  assessed  at  its  actual  value, 
the  grand  total  would  be  increased  so  much  that  the  actual 
wealth  and  resources  of  the  state  would  be  known  and  would 
amount  to  such  an  enormous  increase  over  the  present  as- 
sessments that  the  rate  per  cent  of  taxation  might  be  much 
reduced. 

The  statute  provides  that  personal  property  shall  be  valued 
at  its  fair  cash  value,  and  yet  if  this  cash  value  is  imposed 
in  only  one  county  or  town,  it  would  be  oppressive  to  the 
people  of  such  county  or  town.  The  rule,  to  be  of  advantage, 
should  extend  throughout  the  state. 

In  no  one  of  these  cases  has  it  been  shown  that  the  prop- 
erty is  made  to  bear  more  than  its  just  burden  of  taxation, 
nor  have  the  owners  been  debarred  of  any  substantial  rights 
secured  by  the  law  of  the  land.  The  tax  on  the  property  is 
just,  and  no  valid  reason  is  made  to  appear  why  the  owners 
should  not  pay  it.  A  careful  examination  of  the  cases  pre-' 
sented  for  the  consideration  of  the  court  fails  to  show  any- 
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thing  that  affects  the  substantial  justice  of  the  tax  itself, 
and  until  this  is  shown  the  court  cannot  grant  the  relief 
sought. 

^'The  statutes  unmistakably  show  that  it  was  the  legislative 
will  that  mere  technical  objections  not  affecting  the  justice 
of  the  tax  itself  should  not  be  regarded. "  Beers,  et  al.  v.  The 
People,  83  111.  488;  Buck  v.  The  People,  78  111.  560,  566; 
Chiniquy  v.  The  People,  78  111.  570,  572;  Purrington  v.  The 
PeopU,  79  lU.  11. 

The  law  imposing  the  taxes  is  in  all  its  parts  "uniform." 
It  provides  for  the  constitutional  "valuation,"  and  does  not 
go  counter  to  the  law  of  congress. 

The  complainants  fail  to  show  that  any  act  of  injustice  is 
about  to  be  done  to  them.  They  do  not  show  anything  that 
affects  the  substantial  justice  of  the  tax  they  seek  to  enjoin. 

The  injunction  asked  for  in  each  case  is  denied. 


{Superior  Court  of  Cook  County.) 

The  People  of  the  State  of  Illinois  ex  reL  William  Bowers, 

alias  William  Smith, 

vs. 

Thomas  E.  Barrett,  Sheriff  of  Cook  County- 

(1905.) 

1.  ExTBADinoN^REymw  by  Coubt  or  Pboceedingb.    The  court  has 

Jurisdiction  in  an  habeas  corpus  proceeding  to  enquire  whether 
the  relator  has  been  properly  charged  with  a  crime  In  the  de- 
manding state  and  whether  the  papers  are  properly  authenti- 
cated. The  governor's  decision  is  not  final  but  Is  subject  to 
review  by  the  courts. 

2.  Sake — ^Discbetion  of  Govebnob.    The  governor  has  the  right  to 

refuse  a  warrant  of  extradition  for  any  reason  whether  he 
doubts  the  good  faith  of  the  prosecution  or  even  If  he  be- 
lieves that  the  defendant  will  not  receive  a  fair  trial.  There 
Is  no  power  In  the  courts  to  compel  him  to  act. 

3.  Samb— -Right  or  Coubt  to  Det^mine  Question  or  Fact  as  to 

Whetheb  Defendant  is  a  Fuqitivb  Fbom  Justice — Govebnob*s 
Wabbant  as  Evidence.    The  court  is  bound  In  a  habeas  corpus 
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proceeding  to  detennine  the  question  of  fact  as  to  whether 
or  not  the  relator  is  a  fugitive  from  Justice.  The  governor's 
warrant  is  prima  facie  evidence  of  this  fact  and  the  burden  is 
upon  the  relator  to  overcome  the  presumption  arising  from 
its  issuance,  but  the  relator  is  entitled  to  his  discharge  if  he 
can  show  that  he  was  not  physically  present  in  the  demanding 
state. 

Petition  for  writ  of  habeas  corpus.  Caiise  heard  on  writ 
issued  by  Judge  Willard  M.  McEwen,  with  Judge  John  Gib- 
bons sitting  as  associatn. 

Julius  lAmback,  attorney  for  relator. 

F.  L.  Bamett,  attorney  for  respondent 

x 

Pee  Curiam: — 

This  cause  comes  on  to  be  heard  on  the  petition  of  the 
relator,  William  Bowers,  for  a  writ  of  habeas  corpus,  the 
return  of  Thomas  E.  Barrett,  sheriff,  and  a  replication  of 
relator  to  said  return.  The  relator  is  held  in  custody  by  vir- 
tue of  a  writ  charging  him  with  being  a  fugitive  from  justice, 
issued  on  complaint  before  a  justice  ol  the  peace,  and  also 
upon  an  extradition  warrant  issued  by  Hon.  Charles  S.  Den- 
een,  governor,  involving  the  same  charge,  upon  requisition  of 
the  governor  of  the  state  of  New  York. 

By  the  pleadings  there  is  sought  to  be  raised  by  relator  the 
ijBBue  of  whether  or  not  he  was  or  is  a  fugitive  on  the  charge 
mentioned  in  the  extradition  proceedings  from  the  state  of 
New  York.  It  appears  that  an  indictment  is  pending  in  the 
county  court  of  the  county  of  Kings,  returned  by  grand  jury, 
entitled  "The  People  of  the  state  of  New  York  against  Frank 
Brown,  etc.,  and  George  Whitney,  alias  William  Smith,  alias 
Butch  Smith,"  charging  the  defendants  therein  with  hav- 
ing, on  the  24th  day  of  November,  A.  D.  1905,  burglarized  the 
dwelling  house  of  William  J.  Laroch,  in  said  county  of  Kings. 
And  it  is  upon  this  charge  that  relator  is  sought  to  be  ex- 
tradited. There  is  no  question  or  dispute  before  the  court, 
and  it  is  conceded,  that  the  burglary  in  question  was  com- 
mitted on  the  date  charged  in  the  said  indictment,  but  the 
relator  contends  that  he  was  not  in  the  state  of  New  York  at 
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or  about  the  time  of  the  said  November  24th,  1905,  nor  at 
any  time  during  said  month  of  November,  and  that  he  was 
not  an  accessory  to  said  crime,  nor  wa^  he  in  the  state  of 
New  York  at  any  time  when  he  could  have  been  a  party  to 
the  crime  charged,  and  is  not  in  fact  a  fugitive  from  the 
.  justice  of  the  state  of  New  York. 

There  arises,  therefore,  the  questions :  1st.  As  a  matter  of 
law,  has  the  superior  court  of  Cook  county  jurisdiction  to  in- 
quire into  and  settle  the  question  of  fact  in  an  extradition 
case,  whether  or  not  the  relator  is  a  fugitive  from  justice, 
and,  2nd.  If  it  has  such  jurisdiction,  what  weight  of  evi- 
dence is  required?    3rd.  Is  the  ifelator  in  fact  such  fugitive? 

What  is  the  Jurisdiction  op  the  Court. 

The  argument  is  made  on  behalf  of  the  sheriff,  that,  be- 
cause the  relator  necessarily  on  such  an  issue,  proves,  an  alibis 
therefore  it  amounts  to  making  a  defense  in  these  proceed- 
ings which  ought  to  be  made  in  the  state  of  New  York. 
There  is  some  support  in  this  contention  based  upon  the  au- 
thority of  several  cases  which  adopts  this  as  an  argument  or 
reason  why  a  court  will  not  entertain  this  inquiry  and  treats 
the  governor's  warrant  as  conclusive.  As  a  matter  of  princi- 
ple it  does  not  seem  to  us  that  this  is  a  real  test.  If  the  con- 
stitution of  the  United  States,  and  the  federal  statutes,  grant 
the  authority  to  the  court  to  settle  this  question  of  fact,  then 
the  incident  that  an  alibi  and  complete  defense  is  shown  can- 
not destroy  the  authority  conferred.  In  other  words,  the 
test  is  to  be  found  in  the  power  created  by  the  constitution 
and  the  federal  statutes  and  not  in  the  consequence  of  pro- 
cedure in  the  court. 

The  constitution  of  the  United  States,  article  4,  section  2, 
clause  2,  provides  as  follows:  **A  person  charged  in  any 
state  with  treason,  felony  or  any  other  crime,  who  shall  flee 
from  justice  and  be  found  in  another  state,  shall  on  demand 
of  the  executive  authority  of  the  state  from  which  he  fled, 
be  delivered  up  to  be  removed  to  the  state  having  jurisdictioa 
of  the  crime." 
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In  order  to  execute  this  section  of  the  constitution,  congress 
enacted  the  fdlowing  (section  527,  Rev.  Stat.) :  ''Whenever 
the  executive  authority  of  any  state  or  territory  demands 
any  person  as  a  fugitive  from  justice  of  the  executive  author- 
ity of  any  state  or  territory  to  which  such  person  has  fled, 
and  produces  a  copy  of  an  indictment  found  or  an  affidavit 
made  before  a  magistrate  of  any  state  or  territory,  charging 
the  person  demanded  for  having  committed  treason,  felony 
or  other  crime,  certified  as  authentic  by  the  governor  or  chief 
ma^strate  of  the  state  or  territory  from  whence  the  person 
so  charged  has  fled,  it  shall  be  the  duty  of  the  executive  au- 
thority of  the  state  or  territory  to  which  such  person  has- 
fled,  to  cause  him  to  be  arrested  and  secured,  and  to  cause 
notice  of  the  arrest  to  be  given  to  the  executive  authority 
making  such  demand  or  to  the  agent  of  such  authority  ap- 
pointed to  receive  the  fugitive,  and  to  cause  the  fugitive  to 
be  delivered  to  such  agent  when  he  shall  appear.     •    *    •'' 
There  seems  to  be  no  difference  among  the  several  courts 
that  the  question  of  whether  a  relator  has  been  properly 
charged  with  a  crime  in  the  demanding  state,  and  whether 
the  papers  are  properly  authenticated,  and  any  question  of 
law  arising  on  the  face  of  the  paper,  may  be  submitted  to 
the  courts  to  determine  the  right  to  extradite.     The  govern- 
or's decision  upon  such  a  question  of  law  involved  has  no 
finality  and  is  subject  to  review  by  the  courts.     The  right 
seems  to  be  conceded  to  the  governor  to  refuse  his  warrant, 
as  a  matter  of  discretion,  for  any  reason,  whether  he  doubts 
the  good  faith  of  the  prosecution  or  even  if  he  considers  that 
defendant  sought  to  be  extradited  will  not  receive  a  fair  trial 
in  the  court  in  which  he  is  charged,  and  there  is  no  power  in 
the  courts  to  compel  action  by  the  governor,  regardless  of 
the  motives  or  reascms  which  inspired  his  refusal  to  act. 

The  constitution  contemplates  that  a  person  shall  be 
"charged"  in  one  state,  and  that  he  "shall  flee  from  justice 
and  be  found  in  another  state,"  and  then  the  executive  "shall 
give  him  up  on  demand."  If  the  executive  has  not  the  final 
right  to  determine  whether  the  person  demanded  is  charged 
legally,  it  would  seem  that  he  had  no  more  of  a  right  to 
10 
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finally  determine  that  the  person  charged  was  in  the  other 
state  and  fled  from  its  justice.     The  circumstance  that  the 
former  is  a  question  of  law  and  the  latter  a  question  of  fact, 
does  not  change  the  principle.     If  the  individual  arrested 
upon  a  governor's  warrant  has  a  right  (1)   to  be  legally 
charged  with  a  crime,  and  (2)  to  be  adjudged  a  fugitive  from 
the  demanding  state,  then  it  is  as  much  his  privilege  to  appeal 
to  the  court  in  one  instance  as  the  other.     The  statute  does 
not  make  the  governor  a  judicial  oflScer  to  determine  con- 
clusively the  sufllciency  of  the  requisition  proceedings.    When 
the  demand  is  made  reciting  that  a  person  is  charged  and 
that  he  is  a  fugitive,  it  becomes  his  duty  to  issue  an  extra- 
dition warrant  for  his  arrest  and  transfer  for  trial.     But  in 
doing  so  his  act  is  purely  executive — ^purely  ministerial.    And 
that  a  person  seized  upon  a  warrant,  to  be  carried  away  from 
bis  home  and  perhaps  his  witnesses  and  means  of  defense  to 
A  foreign  jurisdiction,  cannot  appeal  to  the  court  for  a  de- 
4;ermination  of  the  essentials  to  his  extradition,  is  to  leave 
Tiim  without  power  to  make  a  contest  of  fact  or  law  upon 
.finything  which  the  governor  or  officials  of  the  demanding 
«tate  may  represent.     To  the  extent  of  depriving  him  of  his 
liberty  until  he  came  under  the  force  of  the  mittimus  of  the 
<50UFt  in  which  he  is  charged,  he  would  be  deprived  of  his 
liberty  without  due  process  of  law.     It  may  be  said  that  a 
party  has  the  right  to  a  trial  before  the  governor.     There  is 
nothing  in  the  law  which  says  that  he  may,  and  it  rests  en- 
tirely in  the  discretion  of  the  governor  whether  he  will  issue 
his  warrant,  with  or  without  trial,  or  not.     As  a  matter  of 
practice,  in  the  great  majority  of  cases,  no  hearing  or  notice 
of  hearing  is  ever  given  to  the  person  involved.     If  the  gov- 
ernor has  the  right  arbitrarily  to  refuse  his  warrant,  then 
he  has  the  same  power  to  arbitrarily  issue  such  warrant  upon 
any  showing  which  he  pronounces  sufficient.     The  governor 
is  presumed  to  have  issued  the  requisition  in  discharge  of  his 
official  duty.     There  are  no  presumptions  against  the  bona 
fides  of  his  act.    His  warrant  when  issued  is  of  the  same  char- 
acter as  any  other  warrant  which  demands  the  seizure  of  the 
person.     Its  authority  depends  upon  the  law  and  the  repre- 
sentations to  thef  issuing  power,  and  where  no  direct  Hiethod 
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is  provided  by  law  for  the  testing  of  the  sufficiency  of  the 
warrant,  it  is  very  clear  that  every  court  with  jurisdiction  in 
habeas  corpus  proceedings  may  inquire  into  the  legality  of  a 
detention. 

The  habeas  corpus  act  of  this  state  provides  that  cause  of 
detention  may  be  inquired  into,  recites  specific  instances 
where  the  relator  may  be  discharged  and  provides  that  a  pris- 
oner shall  not  be  discharged,  if  he  is  in  custody,  among  other 
causes,  "for  any  treason,  felony  or  other  crime  committed  in 
any  other  state  or  territory  of  the  United  States,  for  which 
such  prisoner  ought,  hy  the  constitution  and  laws  of  the 
United  States,  to  be  delivered  up  to  the  executive  power  of 
such  state  or  territory."  By  implication  this  act  contem- 
plates that  the  court  will  issue  its  writ  to  inquire  into  causes 
of  this  nature,  and  if  the  court  has  the  power  to  issue  the 
writ,  which  is  clear,  how  is  it  going  to  determine  whether  the 
prisoner  "ought  by  the  constitution,  and  laws  of  the  United 
Stat«"  to  be  delivered  up,  unless  it  determine  the  essentials 
of  extradition,  viz.,  is  he  legally  charged  by  the  demanding 
state,  and  has  he  fled  from  the  justice  of  that  state  ? 

As  a  matter  of  authority,  the  several  courts  of  the  different 
states  have  disagreed  on  the  right  to  inquire  into  the  ques- 
tion of  fact  of  the  relator  being  a  fugitive.  We  shall  not  at- 
tempt to  distinguish  these  cases  as  they  are  in  irreconcilable 
conflict.  The  supreme  court  of  Illinois  has  never  determined 
the  question.  The  decision  cited  in  the  brief  of  the  sheriff 
of  a  recent  case,  number  4614,  People  ex  rel  John  McNichols 
V.  Thomas  Barrett,  Sheriff,  in  an  oral  opinion,  holds  that  the 
governor's  warrant  in  the  case  involved  was  issued  upon  a 
sofiSeient  affidavit,  and  does  not  attempt  to  decide  the  ques- 
tion involved  here.  Counsel  for  the  sheriff  contends  that  in 
effect,  on  the  facts  in  the  particular  case,  the  supreme  court 
did  decide  adversely  to  relator's  contention,  but  conceding 
that  a  showing  was  made  in  the  McNichols  case  before  the 
supreme  court,  disputing  that  he  was  a  fugitive  from  justice, 
we  can  not  say  but  what  the  supreme  court  held  evidence 
insufficient  rather  than  adjudging  that  the.  subject  was  not 
open  U^  inquiry. 
The  language  of  the  flrst  clause  of  exceptions  affords  an 
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ar^ment  by  comparison.  It  says  he  shall  not  be  discharged 
if  he  is  held  by  any  process  by  any  court  or  judge  of  the 
United  States.  No  discretion  is  given  to  inquire  into  the 
process  and  determine  if  he  *^  ought"  to  be  remanded.  Juris- 
diction is  denied  by  implication  just  as  it  is  given  in  the  ex- 
tradition clause  where  the  court  decides  whether  the  relator 
** ought"  to  be  given  up. 

The  authority  of  the  federal  courts,  as  we  view  it,  however, 
appears  to  be  almost  entirely  in  favor  of  the  right  to  make  an 
inquiry  as  to  this  disputed  question.  All  the  power  exer- 
cised in  extradition  matters  is  by  virtue  of  the  constitution 
and  the  statute.  As  is  said  in  Ex  parte  Morgan,  20  Fed. 
298:  **In  a  case  of  this  kind  the  chief  executive  of  the  state 
can  not  act  on  the  ground  of  public  policy.  His  power  and 
his  only  power  to  extradite  a  prisoner  from  his  state  must  be 
found  in  the  statute  and  law  of  the  United  States,  and  if  it 
is  not  there  it  does  not  exist  Not  only  the  power,  but  the 
manner  of  its  exercise  is  based  exclusively  on  the  constitution 
of  the  United  States  and  the  law  of  congress  passed  in  pur- 
suance thereof.  Interstate  extradition  is  regulated  by  law. 
No  such  power  can  ever  be  exercised  by  the  chief  executive 
of  the  state  on  the  ground  of  comity.  (Rorer,  Inter-State 
Law,  225.)  Nor  has  it  ever  been  in  this  country  properly 
and  legally  exercised  on  such  ground." 

That  the  federal  courts  hold  that  the  question  is  open  to 
judicial  inquiry,  is  stated  in  In  re  Cook,  49  Fed.  833,  839. 
**It  is  essential,  to  comply  with  such  executive  demand,  that 
the  prisoner  whose  surrender  is  demanded,  should  be  ad- 
judged a  fugitive  from  justice  of  the  demanding  state.  The 
decision  of  the  executive  is  not  conclusive  of  that  fact,  and 
so  we  are  of  opinion  that  the  action  of  the  executive  is  re- 
viewable by  federal  tribunals,  and  that  it  is  competent  for 
the  court  to  determine  whether  or  not  in  fact  the  demanded 
prisoner  is  a  fugitive  from  justice." 

To  the  same  effect  is  the  decision  of  the  supreme  coxutof 
the  United  States,  in  Roberts  v,  ReiUy,  116  U.  S.  95,  on  the 
legal  requirement  considered  the  court  say:  **It  must  ap- 
pear, therefore,  to  the  goveraor  of  the  state  to  whom  such  a 
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demand  is  presented,  before  he  can  lawfully  comply  with  it, 
first,  that  the  person  demanded  is  sufSciently  charged  with 
the  crime  against  the  laws  of  the  state  from  whose  jurisdic- 
tion he  is  alleged  to  have  fled,  by  an  indictment  or  an  affi- 
dayit  certified  to  as  authentic  by  the  governor  of  the  state 
making  the  demand,  and  second,  that  the  person  demanded 
is  a  fugitive  from  the  justice  of  the  state  the  executive  au- 
thority of  which  makes  the  demand." 

Other  federal  authorities  which  seem  to  bear  this  out,  are : 
Ex  parte  Hari,  10  Am.  Crim.  Rep.  308,  63  Fed.  249;  Ex 
parte  Joseph  Smith,  3  McLean,  121,  22  Fed.  Cas.  373;  Rob- 
erts V.  Reilly,  116  U.  S.  80 ;  Hyatt  v.  People  ex  rel.  Corkran, 
188  U.  S.  691. 

It  is  contended  by  counsel  for  the  sherifip  that  the  latter 
case  is  not  an  authority  to  support  the  view,  and  that  inf  er- 
entially  it  is  to  the  contrary.  The  justice  pronouncing  the 
decision  in  that  case  refers  to  the  possibility  of  a  court  re- 
fusing to  review,  in  the  following  language:  "If,  upon  a 
question  of  fact  made  before  the  governor,  which  he  ought  to 
decide,  there  was  evidence  pro  and  con,  the  courts  might  not 
be  justified  in  reviewing  the  decision  of  the  governor  upon 
such  question.  In  a  case  like  that,  where  there  was  some  evi- 
dence sustaining  the  finding,  the  courts  might  regard  the  de- 
cision of  the  governor  as  conclusive."  There  is  no  conten- 
tion that  there  was  any  evidence  offered  pro  and  con  before 
the  governor  in  the  case  at  bar.  Then  the  court  goes  on  to 
say:  "But  here,  as  we  have  the  testimony  of  the  relator 
(without  contradiction)  and  the  stipulation  of  the  counsel  as 
to  what  the  facts  were,  we  have  the  right  and  it  is  our  duty 
on  such  proof  and  concession,  to  say  whether  a  case  was  made 
out  within  the  federal  statute  justifjring  the  action  of  the 
governor.  It  is  upon  the  statute  that  the  inquiry  must 
rest. 

In  effect  the  supreme  court  holds  that  it  is  conclusively 
shown  that  relator  was  not  physically  present  in  the  demand- 
ing state,  and  that  therefore  the  governor's  warrant  could  be 
reviewed  by  the  court,  and  held  void.  If  the  court  had  any 
jurisdiction  whatever  to  consider  the  weight  of  relator's  evi- 
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dence,  and  a  stipulation  of  f  acts,  then  it  would  have  the  same 
jurisdiction  in  another  case  where  such  evidence  might  have 
been  in  a  less  high  degree. 

In  conclusion  the  court  says:  ''We  are  of  opinion  that,  as 
the  relator  showed,  without  contradiction  upon  conceded  facts, 
that  he  was  not  within  the  state  of  Tennessee  at  the  times 
stated  in  the  indictments  found  in  court,  nor  at  any  time, 
.  when  the  acts  were,  if  ever,  committed,  he  was  not  a  fugitive 
from  justice  within  the  meaning  of  the  federal  statute  upon 
that  subject,  and  upon  these  facts  the  warrant  of  the  gov- 
ernor of  the  state  of  New  York  was  improperly  issued. '  The 
judgment  of  the  court  of  appeals,  of  the  state  of  New  York, 
discharging  the  relator  from  imprisonment  by  reason  of  such 
warrant  must  be  affirmed.*' 

Some  cases  seem  to  draw  distinction  between  the  powers 
of  the  federal  courts  and  of  the  state  courts  to  review  this 
disputed  question  of  fact  There  is  no  difference  in  prin- 
ciple. The  finding  of  the  governor  is  no  more  binding  on 
one  than  on  the  other.  Ex  parte  Beggel,  116  U.  S.  642  j  S.  C- 
5  Am.  Cr.  Rep.  218  and  note;  Bobb  v.  Connelly,  111  U.  S. 
624.  The  extradition  statute  does  not  make  any  provision 
regarding  courts  and  their  jurisdiction  to  review.  It  is  nec- 
essary, therefore,  to  go  to  the  general  principles  of  jurisdic- 
tion regarding  the  protection  of  personal  liberty,  and  both 
the  state  and  Federal  courts  in  settling  the  question  have  to 
examine  into  their  inherent  jurisdiction  in  the  particular 
case  considered.  The  jurisdiction  in  habeas  corpus  matters 
in  Illinois,  is  of  the  fuUest  and  most  sweeping  kind.  It  is 
made  the  duty  of  every  judge  in  the  state  upon  whom  the 
jurisdiction  is  conferred,  to  examine  under  a  penalty  into 
complaints  against  restrictions  upon  personal  liberty.  And 
so  jealous  has  been  the  policy  of  the  law  in  that  regard,  that 
no  appeal  is  permitted  in  habeas  corpus  cases,  and  each  judge 
is  made  free  and  independent  of  review  or  question  by  a 
court  of  appeal.  So  fixed  is  this  policy  that  legislators  have 
repeatedly  refused,  although  strongly  urged,  to  pass  a  law 
granting  such  appeals.  It  becomes,  therefore,  in  every  in- 
stance a  matter  for  the  judgment  and  conscience  of  the  par- 
ticular judge  who  entertains  the  proceedings. 
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After  an  examination  of  all  the  authorities  presented  on 
both  sides,  we  are  forced  to  the  conclusion  that  both  as  a 
matter  of  principle,  and  on  the  best  authority,  this  court  is 
bound  to  examine  into  the  question  of  fact 

And  we  believe  the  true  rule  to  be  that  the  governor's  war- 
rant is  prima  facie  evidence,  and  that  the  burden  is  upon  the 
relator  to  overcome  the  presumption  arising  from  its  issu- 
ance,  and  that  the  relator,  if  he  can  demonstrate  by  satisfac- 
tory evidence  that  he  was  not  physically  present  in  the  de- 
manding state,  is  entitled  to  be  relieved  from  the  force  of 
the  warrant. 

The  Evn>ENGE  Adduced. 

* 

In  further  support  of  the  governor's  warrant,  Josephine 
Gallagher  was  sworn  and  examined  as  a  witness.  She  testi- 
fied to  the  circumstances  of  the  alleged  burglary  and  identi- 
fied the  relator  as  having  been  on  the  porch  of  Laroche  on 
the  evening  of  the  23rd  of  November,  1905,  at  about  6:30 
o'clock;  that  she  saw  him  through  the  window  and  held  a 
short  conversation  with  him ;  that  there  was  an  electric  light 
on  the  street.  In  her  description  of  the  man  she  saw,  she 
states  that  he  was  inclined  to  be  dark  and  rather  rough  look- 
ing (relator  is  light) ;  that  about  the  same  time  on  the  even- 
ing following,  she  saw  the  same  man  again  on  the  porch.  She 
tnen  testified  that  she  had  an  interview  on  the  24th  and  not 
on  the  23rd  She  states  that  she  had  not  seen  the  man  since 
coming  from  New  York,  at  the  time  she  testified,  but  later 
changed  her  testimony  and  said  that  s&e  had  seen  him  in  the 
court  room  that  morning.  The  burglary  occurred  at  7:30. 
On  cross-examination  she  stated  that  she  saw  relator  through 
the  lace  curtain,  and  through  the  windows.  This  seems  to 
be  the  testimony  on  which  the  indictment  was  procured 
against  relator  in  New  York. 

Opposed  to  this  testimony  was  the  evidence  of  several  wit- 
nesses. Dr.  H.  S.  Warren  was  called,  and  testified  that  he 
was  family  physician  of  the  relator  and  had  treated  both  re- 
lator and  members  of  his  family.  That  on  three  or  four  oc- 
casions about  November  24th,  and  on  that  date  he  had  dressed 
relator's  hand  for  a  wound  in  the  center  of  the  hand.    At 
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the  time  of  the  hearing,  December  23rd,  relator  e:riiibited  a 
partially  healed  wound.  The  doctor's  time  book  showed  a 
call  on  November  24th.  The  weight  of  the  evidence  is  con- 
siderably lessened  by  the  careless  maimer  in  which  the  book 
appears  to  have  been  kept  and  posted.  There  is  nothing, 
however,  to  indicate  any  lack  of  reputability  of  the  physi- 
cian, or  that  he  had  any  motive  in  swearing  falsely  concern- 
ing the  entries  in  his  book. 

A  witness,  John  J.  McLaughlin,  residing  at  1551  Monroe 
street,  was  introduced  on  behalf  of  relator  and  testified  that 
he  had  since  about  the  first  of  last  October  been  engaged  as  a 
repairer  and  painter  of  lamp  posts  under  a  contract  with  the 
city  of  Chicago;  that  relator  was  in  his  employ  and  received 
a  salary  of  twenty-five  dollars  ($25)  a  week  as  an  inspector, 
principally,  to  follow  up  the  work  of  the  men  and  report  on 
the  same.  That  on  Saturday,  the  25th  of  November,  at  Gra- 
ham's bank,  at  134  Madison  street,  he  paid  relator  his  weekly 
wages  of  $25.  He  recalls  that  he  saw  him  also  on  the  day 
previous.  In  connection  with  his  testimony  McLaughlin  pro- 
duced his  book  of  entries  concerning  the  painting  contract. 
This  book  has  every  evidence  of  being  a  genuine  book  and 
kept  from  week  to  week,  and  shows  that  relator  by  the  name 
of  William  Bowers,  received  his  weekly  salary  for  the  entire 
period  including  the  payment  on  November  25th.  His  time 
books  and  pay  rolls  of  the  work  of  the  men  employed  tally 
with  the  book,  apparently,  in  every  particular,  and  if  his  testi- 
mony be  taken  as  true,  and  that  about  Saturday  noon,  of  the 
25th  day  of  November,  he  made  the  payment,  it  is  impossible 
that  relator  could  have  been  in  the  city  of  New  York  on  Fri- 
day evening  at  6:30  or  7:30  o'clock.  Of  McLaughlin  it  may 
also  be  said  that  there  is  nothing  in  his  testimony  or  in  the 
circumstances  surrounding  him  to  cast  suspicion  or  doubt 
upon  him  or  his  story.  He  appears  to  have  held  political 
position  prior  to  engaging  upon  this  contract,  but  nothing 
has  been  offered  in  any  way  to  impeach  him. 

Anoth<er  witness,  William  Skidmore,  engaged  in  tha  res-   . 
taurant  and  saloon  business  on  West  Madison  street,  testifies 
that  on  the  24th  day  of  November,  1905,  he  loaned  to  relator 
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the  snin  of  $15,  that  one  Patrick  J.  King  was  in  his  place  and 
that  at  his  request,  he,  Skidmore,  loaned  Bowers  $15,  and 
King  $10.  It  was  the  custom  of  Skidmore,  in  making  small 
loans  or  disbursements  of  this  kind,  to  make  a  pencil  memo- 
randum on  a  slip  and  later  to  transfer  the  same  to  the  small 
account  book,  and  in  the  evening,  on  the  closing  of  his  place 
and  checking  up  cash  with  the  cash  register,  to  use  another 
book  showing  the  cash  register  footings  and  footings  from 
these  slips,  for  the  purpose  of  making  up  the  cash  of  the  day. 
There  appears  upon  the  memorandum  of  petty  cash,  a  loan, 
** Butch,  W.  R.  Skid.  $15.00."  Before  the  word  *' Butch"  ap- 
pears a  check  mark  which  it  was  usual  to  make  on  checking  the 
cash  up  with  the  cash  register.  The  footings  of  the  day  appear 
on  the  book  used  for  that  purpose  in  regular  order,  among 
other  entries,  without  alterations,  and  correspond  with  the 
entries  in  the  petty  cash.  As  the  word  ''Butch"  is  written 
in  the  check  column  to  the  left,  the  check  mark  before  the 
name  is  a  strong  circumstance,  taken  in  connection  with  the 
other  check  marks  which  appear  in  the  center  of  that  col- 
umn, corroborating  the  contention  of  realtor  that  the  word 
^«ras  written  in  on  the  24th  day  of  November.  The  testimony 
of  Skidmore,  in  connection  with  his  books  and  entries,  is 
strongly  in  favor  of  the  conclusion  that  the  transaction  oc- 
eurred  as  related.  Skidmore  is  corroborated  as  to  the  cir- 
cumstance by  Mr.  King. 

It  further  appears  by  the  testimony  of  witnesses,  and  the 
station  sheets  of  the  Des  Plaines  street  station  that  Bowers 
was  charged  with  an  assault,  and  that  a  warrant  was  pend- 
ing for  him  and  on  Monday  the  27th  day  of  November,  he 
appeared  and  gave  bail  and  afterwards  on  hearing  was  dis- 
charged. There  was  some  other  testimony  of  a  non-conclu- 
sive kind,  which  we  do  not  deem  important. 

After  considering  all  the  evidence  and  examining  at  great 
length  the  witnesses  and  recalling  them  for  further  examina- 
tion, placing  in  the  scales  on  the  one  hand  the  testimony  of 
Miss  Gallagher,  which  seems  of  a  doubtful  kind  against  the 
testimony  corroborated  by  books,  and  especially  the  books  and 
papers  of  McLaughlin,  we  feel  compelled  to  hold  that  the 
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relator  has  clearly  established  by  evidence  beyond  a  reason- 
able doubt,  that  he  was  not  in  the  state  of  New  York  at  the 
time  of  the  commission  of  the  burglary,  and  that  he  was  not 
and  is  not  a  fugitive  from  justice  on  such  charge,  from  the 
state  of  New  York.  Holding  as  we  do,  it  follows  that  the 
relator  is  entitled  to  his  discharge,  and  that  will  be  the  order. 
Relator  discharged. 


(Superior  Court  of  Cook  County.   In  Cluincery.) 
Standard  Olass  Companyi  et  aL 

vs.     ' 
Chicago  Telephone  Company. 

(May  29,  1907.) 

1.  Telephone  Compaities — bright  or  Subscbibeb  to  Attach  Exten- 

sions TO  Telephone.  A  proyision  in  a  contract  betw'een  a  tele- 
phone company  and  its  subscriber  that  the  subscriber  shall  not 
attach  to  the  telephone  company's  wires  any  equipment  or 
apparatus  not  furnished  by  such  company,  is  a  valid  regulation 
and  the  subscriber  is  not  Justified  in  installing  his  own  equip- 
ment. 

2.  MULTIFABIOUSNESa — JOINDEB    OF    PARTIES    AS    COMPLAINANTS.       To 

permit  a  number  of  different  parties  having  separate  interests 
to  Joi^  there  must,  be  a  unity  of  principle,  a  unity  of  ques- 
tions Involved  and  such  a  unity  of  facts  that  there  is  practically 
nothing  for  the  court  to  do  but  to  determine  one  set  of  facts. 

Bill  for  injunction.  Heard  before  Judge  Willard  M.  Mc- 
Ewen. 

Statement  of  Facts. 

The  bill  was  filed  by  a  large  number  of  telephone  subscrib- 
ers having  contracts  with  the  defendant  telephone  company 
containing  a  provision  as  follows: 

*The  lessee  agrees  not  to  make,  permit  or  use  any  electrical 
or  mechanical  connections,  contrivances  or  apparatus  with 
the  lines,  instruments  or  equipment  furnished  by  the  lessor, 
without  the  consent  of  the  lessors."    The  bill  alleged  that 
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defendant  refused  to  furnish  extension  telephones  at  rea- 
sonable rates  and  that  accordingly  the  complainants  had  pur- 
chased their  own  extension  wires  and  instnunents  and  had 
connected  the  same  with  the  lines  and  wires  of  the  defend- 
ant company;  that  such  company  was  threatening  to  termin- 
ate the  contracts  of  complainants  and  to  deprive  them  of 
telephone  service  on  account  of  the  violation  of  the  covenant 
in  question,  which  covenant  was  alleged  to  be  unreasonable 
and  void.    Ex  parte  injunctions  were  issued. 

Beach  <&  Beach  and  Smooi  &  Eyer/tor  complainants  and 
intervening  petitioners. 

Holt,  Wheeler  &  Sidley,  for  defendant 

McEwEN,  J.,  (orally).  I  don't  think  it  is  necessary  to 
state  the  questions  involved  arising  upon  the  contract,  be* 
cause  the  particular  question  here  is  of  the  matter  of  exten- 
sions which  are  claimed  to  be  violations  of  the  contract.  I 
have  been  greatly  interested  in  the  question  of  fact,  whether 
extensions  were  reasonable  things  in  the  nature  of  attach- 
ments to  facilitate  the  use  of  the  telphone  in  the  o£5ce  or 
place  of  the  subscribers.  I  am  inclined  to  the  view  that  upon 
the  showing  made  here  they  are  such  additions  to  the  tele- 
phone that  the  company  has  the  right  to  insist  that  it  may 
supervise  the  putting  in  of  those  extensions  and  control  them 
in  the  same  manner  that  it  does  all  the  rest  of  the  telephones 
and  that  the  clause  in  the  contract  is  not  unreasonable  or 
iQegal. 

But  there  is  a  further  question  in  the  case  which  has  im- 
pressed me,  which  I  think  goes  to  the  right  of  the  parties  to 
maintain  the  case  at  all,  and  that  is  the  question  of  the  right 
of  the  complainants  to  join  in  this  proceeding.  That  point 
was  very  carefully  and  fully  argued,  and  the  growth  of  the 
law  in  that  particular  shown  by  the  different  cases.  I  think 
that  the  gist  of  them  all,  as  applied  in  the  present  time,  is 
that  for  different  parties  having  separate  interests  to  join^ 
there  must  be  a  imity  of  principle,  a  unity  of  question  in- 
volved and  such  a  unity  of  facts  as  that  there  is  practicaly 
nothing  for  the  court  to  do  but  to  determine  one  set  of  facts. 
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Now,  in  this  case  there  is  a  unity  of  principle,  there  is  the 
same  question  of  the  validity  of  this  clause  of  the  contract; 
but  as  to  the  extensions  there  is  a  separate  inquiry  for  each 
extension  as  to  its  quality  and  its  manner  of  putting  in  and 
its  eflfect  upon  the  telephone  and  its  effect  upon  the  system 
generally.  So  that  I  think  the  cause  cannot  be  maintained 
by  these  several  complainants,  and  it  follows,  therefore,  that 
the  intervening  petition  cannot  be  permitted.  The  injunc- 
tions will  be  dissolved  and  all  the  proceedings  dismissed,  in- 
tervening petition  and  original  petition. 

In  the  Mason  and  Wyman  case  the  ruling  will  be  the 
same. 

NOTE. 

For  a  case  similar  to  the  above  see  Beach  et  ah  v,  Chicago  Tele-^ 
phone  Company,  1  lU.  C.  G.  158,  which  is  pending  on  appeal  in  the 
appellate  court  of  Illinois.  Upon  the  right  of  several  complain- 
ants to  Join  in  one  proceeding,  see  Chicago  Telephone  Company 
V.  Illinois  Manufacturers*  Association,  106  111.  App.  54;  City  of  Chi- 
cago V.  Collins,  175  111.  445.— Ed. 


(Criminal  Court  of  Cook  County,) 

People  of  the  State  of  Illinois 

vs. 

Hany  Boer. 

(July  10,  1901.) 

LiABCEirr — Indictmbnt,  Sufficiency  or  Instbuctiow.  An  Ihstrueo 
tion  in  a  trial,  under  an  Indictment  for  larceny  of  water  from 
a  city  which  informs  the  jury  that  "the  taking  of  water  from 
a  city  main,  without  a  permit  so  to  do,  with  intent  to  use  the 
same  without  paying  therefor  constitutes  larceny  of  whateyer 
quantity  is  so  taken,"  is  bad  because  it  omits  the  "felonious  in- 
tent" necessary  to  constitute  the  crime  of  larceny. 

Cbiminal  Law — Rights  of  Defendant — Instructions.  A  defend- 
ant has  a  right  in  all  cases  to  Insist  that  the  Jury  be  instructed 
that  they  must  find  all  the  constituents  of  the  crime  to  exist, 
and  it  is  no  answer  to  say  that  although  an  instruction  does 
not  state  the  law  correctly,  the  evidence  shows  that  the  de> 
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fendant  is  guilty.  It  is  the  right  of  the  defendant  to  demand 
that  he  be  legally  convicted. 

3.  Same — ^E^bboneoub  Instructions,  Effect  of.     Where    proof    of 

guilt  is  clear,  an  erroneous  instruction  will  not  he  a  ground  of 
*  reyersal  unless  it  appears  that  the  Jury  may  have  been  misled 
by  such  erroneous  instruction. 

4.  Instruction  by  State  as  to  Necessity  of  Proving  Every  Circum- 

stance Relied  Upon.  An  instruction  that  it  is  not  necessary 
for  the  state  to  prove  every  circumstance  relied  upon  to  show 
the  guilt  of  the  defendant,  but  that  it  is  sufficient,  if,  upon 
considering  all  the  evidence,  the  jury  believe  the  defendant 
guilty,  held  erroneous  in  any  case  where  circumstantial  evi- 
dence is  relied  upon. 

5.  Ckiminai.  Law — ^Presumption  of  Innocence.     Strong  suspicion 

or  strong  probabilities  of  guilt  are  not  sufficient  to  overcome 
the  presumption  of  innocence  with  which  the  law  clothes  every 
defendant. 

6.  Indictment  for  Larceny  of  Water  From  a  City  Water  Main — 

New  Tsial.  The  defendant  was  indicted  and  tried  for  larceny 
of  water  from  a  city.  Upon  a  motion  for  new  trial  it  appear- 
ing that  erroneous  instructions  had  been  given  to  the  jury,  and 
the  proof  of  defendant's  guilt  not  being  clear  upon  a  review  of 
the  evidence  it  was  held  that  a  new  trial  must  be  granted. 

Indictment  for  larceny  of  water  from  the  city.  Motion 
for  a  new  trial.  Heard  before  Judge  Murray  F.  Tuley,  July 
10,  1901,  criminal  court  of  Cook  county.  The  facts  are 
stated  in  the  opinion. 

TULBY,  J.: — 

In  this  case  two  written  instructions  were  asked  by  the 
state's  attorney,  together  with  a  number  of  general  printed 
or  stock  instructions.  The  two  written  instructions,  in  sub- 
stance, inform  the  jury,  '*That  the  taking  of  water  from  a 
city  main,  without  a  permit  so  to  do,  with  intent  to  use  the 
same  without  paying  therefor,  constitutes  larceny  of  what- 
ever quantity  is  so  taken."  The  state's  attorney  concedes 
that  both  such  instructions  are  bad,  because  they  omit  the 
**  felonious  intent  *'  which  is  necessary  to  constitute  the  crime 
of  larceny. 

The  statute  defines  larceny  to  be  the  stealing,  taking  and 
carrying  away,  etc.,  of  the  property  of  another.     There  could 
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be  no  stealing  unless  there  be  a  ''felonious  intent"  in  the 
taking  and  carrying  away.  The  state,  in  its  numerous  printed 
instructions,  omitted  to  ask  for  one  defining  larceny,  which 
is  always  asked  for  and  given  in  larceny  cases.  This  omis- 
sion was  not  noticed  by  the  court.  If  such  instruction  had 
been  asked  and  given  to  the  jury,  the  defect  in  the  two  writ- 
ten instructions  would  have  been  obviated. 

There  is  no  instruction  among  the  many  given  which  tells 
the  jury  that  there  must  be  a  "felonious  intent*'  in  the  tak- 
ing and  carrying  away  of  the  water.  A  defendant  has  the 
right  in  all  cases  to  insist  that  the  juiy  be  instructed  that 
they  must  find  all  the  constituents  of  the  crime  to  exist,  and 
it  is  no  answer  to  say  that  although  an  instruction  does  not 
state  the  law  correctly,  the  evidence  shows  that  the  defendant 
is  guilty.  It  is  the  right  of  the  defendant  to  demand  that 
he  be  legally  convicted.  There  are  decisions  of  the  supreme 
court  to  the  effect  that  where  the  proof  of  guilt  is  clear,  an 
erroneous  instruction  will  not  be  a  ground  of  reversal  unless 
it  appears  that  the  jury  may  have  been  misled  by  such  erro- 
neous instruction.  I  have  carefuUy  read  the  entire  testimony 
given  in  this  case  to  see  if  the  guilt  of  the  defendant  is 
clearly  shown,  and  I  have  arrived  at  the  conclusion  that  it 
is  not,  and  also  that  there  is  grave  doubt  whether  the  evi- 
dence is  legally  sufficient  to  maintain  a  verdict  of  guilty.  It 
is,  when  read  in  cold  type,  not  as  strong  against  the  defend- 
ant as  I  supposed  it  to  be  at  the  time  of  the  trial. 

In  1898  a  four-inch  water  pipe  was  laid  from  a  comer  of 
the  premises  of  the  Continenlial  Packing  Company,  for  a  dis- 
tance of  about  five  hundred  feet  into  the  company's  pump 
house.  At  the  comer  referred  to  it  connected  with  a  pipe 
upon  adjoining  premises,  which  connected  with  the  city  water 
main  in  the  public  street.  No  water  meter  was  attached  to 
said  pipe.  When  the  pipe  on  the  adjoining  premises  and 
the  connection  with  the  main  was  made,  does  not  appear.  The 
pipe  was  laid  by  two  men  working  after  hours,  and  as  late 
as  12  a.  m.  at  night  for  one  week.  One  of  the  men,  Beau- 
champ,  was  a  witness;  he  testified  that  the  defendant  Boer 
one  day  told  him  that  the  engineer  wanted  to  see  him  about 
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laying  some  pipe,  and  after  that  he  laid  some  pipe  under  the 
direction  of  the  engineer  other  than  the  pipe  in  question  and 
sometime  after  laid  the  pipe  in  question  by  the  direction  of 
th.e  engineer.  He  received  his  orders  from  the  engineer,  and . 
did  not  see  the  defendant  Boer  about  at  any  time  while  the 
pipe  was  being  laid. 

There  is  no  sufficient  evidence  to  show  that  the  defendant 
ever  knew  that  this  pipe  was  laid  or  was  being  laid,  or  that 
Ke  ever  knew  of  any  water  passing  through  this  pipe,  or  that 
lie  directed  or  advised  in  regard  to  the  same  in  any  way. 
Isor  is  there  any  direct  evidence  that  any  water  ever  passed 
through  this  pipe,  or  that  any  pump  was  ever  connected  with 
the  pipe. 

The  city,  in  September,  1900,  was  engaged  in  looking  for 
bc^us  pipe  in  that  vicinity  for  two  or  three  days  prior  to  dis- 
covering  the  connection  of  the  four-inch  pipe  in  question, 
with  the  city  water  main  in  the  public  street.  The  city  work- 
men then  traced  the  pipe  to  and  under  the  company's  old 
ice  house,  which  stood  at  the  corner  where  the  pipe  connect- 
ing with  the  main  entered  the  company's  premises.  They 
there  found  that  under  the  floor  of  the  ice  house  the  pipe  had 
been  broken,  the  break  indicating  that  it  had  been  very  re- 
cently broken,  and  at  the  company's  pump  house,  the  four- 
inch  pipe  on  the  inside  of  the  wall  appeared  to  have  been  re- 
cently broken  off  just  under  one  of  the  pumps.  There  was 
some  water  found  in  the  four-inch  pipe  when  it  was  uncov- 
ered at  various  places,  but  there  was  a  shut-off  in  the  pipe 
just  outside  the  company's  premises,  and  there  is  no  evidence 
to  show  it  was  ever  opened,  or  if  opened,  when  it  was  closed, 
nor  was  there  any  evidence  that  the  water  found  in  the  pipe 
was  water  from  the  city  main. 

In  the  absence  of  proof  that  the  company  ever  used  water 
through  this  pipe,  it  cannot  be  inferred  that  the  water  found 
in  the  pipe  was  necessarily  from  the  city  main.  While  the 
evidence  raised  a  strong  suspicion  that  the  company  did  use 
water  through  the  pipe,  there  is  no  evidence  connecting  the 
defendant  with  such  use  or  tending  to  show  that  he  knew  of 
such  use.    'The  evidence  shows  that  he  was,  ''the  superin- 
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tendent  of  the  packing  house,"  but  does  not  show  what  were 
his  duties  as  such  superintendent,  or  that  he  had  any  control 
over  the  engineer  who  directed  the  laying  of  the  pipe  or  over 
the  pump  house  referred  to  in  the  evidence. 

The  city  presented  a  bill  against  the  Continental  Company, 
of  some  $29,000  for  water  claimed  to  have  been  used  during 
some  three  years  previous  through  the  four-inch  pipe.  Con- 
ferences took  place  between  one  Goodwin,  who  appeared  to  act 
in  the  interests  of  the  company,  and  the  city  officials.  At  one 
of  these  conferences  the  assistant  corporation  counsel,  Mr. 
Nourse,  the  head  of  the  city  water  department,  and  the  de- 
fendant Boer  were  present.  The  object  was  to  arrive  at  a 
settlement  of  the  claim  of  the  city.  I  have  carefully  read 
the  evidence  as  to  what  took  place  at  this  conference,  and 
also  as  to  the  conversations  that  took  place  subsequently  at 
the  pump  house  wherein  the  defendant  took  part.  I  fail  to 
find  any  admission  by  the  defendant  that  any  water  had  been 
used  to  his  knowledge,  coming  through  the  pipe.  It  was  ex- 
pressly said  that  Mr.  Boer  was  present  to  give  any  informa- 
tion that  he  possessed  in  regard  to  the  matter,  and  did  give 
some  information  as  to  the  length  of  time  the  engineer  had 
been  in  the  employ  of  the  company,  the  capacity  of  the 
pumps  and  as  to  the  time  they  usually  ran.  Two  or  three 
times  in  the  conferences  at  which  he  was  present,  Boer,  it 
appears,  declared  that  he  '*had  nothing  to  do  with  the  pipe'* 
in  question,  and  he  did  not  admit  that  any  water  ever  was 
used  through  this  pipe  by  the  company.  On  the  contrary,  he 
''did  not  believe  a  drop  of  water  had  ever  been  used."  I 
fail  to  find  any  evidence  in  the  conversations  referred  to  or 
in  conversations  testified  to  by  Nourse  with  the  defendant 
Boer,  that  he  made  any  admission  implicating  himself  as 
directing  or  knowing  of  the  laying  of  the  pipe,  or  the  use  of 
water  through  the  same. 

The  assistant  corporation  counsel,  by  judiciously  made 
threats  to  cut  off  all  water  connection  with  the  packing  com- 
pany's  premises,  succeeded  in  compelling  the  packing  com- 
pany to  pay  $6,000  for  water  claimed  to  have  been  illegally 
used.    It  also  appears  in  the  evidence  that  there  were  two 
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meters  connected  with  authorized  pipes  running  into  the 
packing  company's  plant  and  that  the  meter  readings  for 
some  six  days  after  the  uncovering  of  the  four-inch  pipe 
(which  was  the  13th  of  September,  1900),  showed  an  increase 
of  water  used  each  day  of  from  ten  to  twenty-nine  thousand 
gallons  and  an  increase  above  the  former  daily  average  of 
about  twenty-three  thousand  gallons,  but  there  were  two  ar- 
tesian wells  (that  had  pipes  running  into  the  same  well 
where  this  four-inch  pipe  led  into)  which  were  sometimes  used 
and  sometimes  out  of  use  and  the  evidence  failed  to  show 
whether  water  from  these  two  artesian  wells,  or  either  of 
them,  was  used  during  the  time  of  this  ** increase"  of  the 
use  of  water. 

I  am  inclined  to  think  that  the  evidence  that  the  packing 
company  paid  some  six  thousand  dollars  for  water  claimed 
by  the  city  to  have  been  used  through  the  pipe  in  question, 
may  have  influenced  the  jury  in  their  verdict,  notwithstand- 
ing the  fact  that  the  court  ruled  out  such  evidence  upon  its 
subsequently  appearing  during  the  trial  that  the  payment  of 
the  $6,000  was  a  forced  payment  and  was  made  because  of 
threats  made  by  the  assistant  corporation  counsel  to  have  the 
city  water  cut  oflf  from  the  company's  plant  if  that  amount 
was  not  immediately  paid.  The  state,  it  is  clear,  has  been 
much  hampered  in  obtaining  evidence  as  to  what  took  place 
upon  the  company's  premises,  and  by  reason  of  its  failure  to 
find  the  parties  who  could  testify  to  the  same,  but  it  does  not 
appear  that  the  defendant  is  responsible  therefor.  If  the 
company  did  steal  any  water  from  the  city,  the  defendant 
should  not  suffer  for  the  same  merely  because  he  was  super- 
intendent of  the  packing  house  with  no  evidence  as  to  what 
were  his  duties  or  powers  as  such,  unless  it  is  shown  that  he 
ordered  the  laying  of  the  four-inch  pipe,  or  ordered  the  use 
of  the  water  through  the  same,  or  in  some  way  aided,  abetted 
or  advised  the  laying  of  the  pipe  or  the  stealing  of  the  water. 
Strong  suspicion  or  strong  probabilities  of  guilt  are  not  suffi- 
cient to  overcome  the  presumption  of  innocence  with  which 
the  law  clothes  every  defendant. 

The  motion  for  new  trial  must  be  granted. 
11 
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I  will  say  in  addition  that  in  my  opinion  the  printed  stock 
instruction  to  the  effect  that  it  is  not  necessary  for  the  state 
to  prove  every  circumstance  relied  upon  to  show  the  guilt  of 
the  defendant,  but  that  it  is  sufiScient,  if,  upon  considering 
all  the  evidence,  the  jury  believe  the  defendant  guilty,  is  not 
good  law  in  any  case  like  the  present  ^ere  circumstantial 
evidence  alone  is  relied  upon. 


(Criminal  Court  of  Cook  County.) 

The  People  of  the  State  of  lUinoifl 

vs. 

John  Stark,  et  aL 

(February,  1904.) 

1.  Abbest  WrrHOTTT  Wabba.nt.  To  Justify  an  arrest  without  a  war- 
rant the  offense  must  be  committed  in  'the  presence  of  the 
oflElcer  making  the  arrest. 

Z.  Personal  Lobebtt — Defined.  Personal  liberty  consists  of  freedom 
from  physical  and  personal  restraint;  the  right  to  the  pursuit 
of  happiness;  to  go  where  one  chooses  and  to  pursue  such 
lawful  occupations  as  may  seem  suitable.  In  its  broad  sense 
it  includes  freedom  from  unlawful  arrest  and  restraint  and 
from  unlawful  searches  and  seizures. 

3.  Abbest — Seabch  fob  Deadly  Weapon.  As  incidental  to  an  arrest 
an  officer  may  search  the  person  arrested  for  a  deadly  weapon* 
but  not  otherwise. 

Indictment  for  assault  and  battery.  Heard  before  Judge 
Jesse  Holdom. 

For  statement  of  facts  see  opinion. 

Robert  N.  Holt,  assistant  state's  attorney,  for  the  people. 

W.  P.  Thornton,  for  defendants. 

HOLDOM,  J.: — 

The  defendants,  police  oflScers  of  the  city  of  Chicago,  stand 
indicted  by  the  grand  jury  of  this  county  for  an  assault  and 
battery.    The  undisputed  facts  alleged  to  constitute  the  crime 
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stated  briefly  are  that  one  Muff  at  midnight  complained  to 
the  defendants  that  the  prosecuting  witness,  a  vender  of 
fruit  at  a  stand  in  front  of  his  store,  had,  during  a  dispute 
then  immediately  preceding  the  complaint^  as  to  the  weight 
of  some  grapes  which  Muff,  had  purchased,  drawn  a  revolver 
upon  the  said  Muff;  thereupon  the  defendants  proceeded  to 
the  fruit  stand  and  against  the  protest  of  the  prosecuting 
^tness  forcibly  and  against  his  will  searched  the  pockets 
of  his  clothing  for  the  alleged  revolver  and  finding  none,  re- 
leased him — ^no  arrest  being  made.    In  the  struggle  the  cloth- 
ing of  the  prosecuting  witness  was  disarranged  and  some 
slight  scratches  inflicted  upon  his  person.    Defendants  seek 
to  justify  their  conduct,  contending  that  they  simply  dis- 
charged their  duty  as  police  officers  under  tiie  law,  and  in 
support  of  such  contenti(»i  cite  sec.  1996  of  the  municipal 
code,  which  is  as  follows:    ''Any  i)oliceman  of  the  city  of 
Chicago  may,  within  the  limits  of  said  city,  without  a  war- 
rant, arrest  any  person  or  persons  whom  such  policeman  may 
find  in  the  act  of  carrying  or  wearing  under  their  clothes  or 
concealed  about  their  person,  any  deadly  weapon  of  the  char- 
acter in  this  article  specified,  or  any  other  dangerous  or 
deadly  weapon.'*    Counsel  for  defendants  further  rely  upon 
North  V.  The  People,  139  111.  81,  as  justification  for  the  acts 
complained  of.    It  is  apparent  from'  what  will  hereafter  ap- 
pear that  neither  the  ordinance  nor  the  North  Case  justify 
the  conduct  of  the  officers. 

It  is  axiomatic  and  a  fundamental  principle  of  the  common 
law,  and  the  same  principle  stands  engrafted  into  the  fed- 
eral and  state  constitutions  and  the  statutes  of  most  of  the 
states  of  the  union,  that  to  justify  an  arrest  without  a  warrant 
the  offense  must  be  committed  in  the  presence  of  the  officer 
or  the  person  making  the  arrest. 

The  constitutions  of  this  state  and  of  the  United  States  pro- 
vide "that  the  ri^ht  of  the  people  to  be  secure  in  their  per- 
sons, homes,  papers  and  effects  against  unreasonable  searches 
and  seizures  shall  not  be  violated."  Art.  IV,  1st  Amend- 
ment to  Constitution  of  the  United  States;  Constitution  of 
Illinois,  sec.  6,  art.  II.  ' 
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Personal  liberty  has  been  judicially  defined  as  freedom 
from  physical  and  personal  restraint;  the  right  to  the  pur- 
suit of  happiness;  freedom  to  go  where  one  chooses  and  to 
pursue  such  lawful  occupations  as  may  seem  suitable;  and 
in  its  broad  sense  it  includes  freedom  from  unlawful  arrest 
and  restraint,  from  unlawful  seizures  and  searches,  from  as- 
sault and  battery,  etc.  Munn  v.  Illinois,  94  U.  S.  113;  Peo- 
ple V,  Gillson,  4  Am.  St  Rep.  465;  Slaughter  House  Cases, 
16  Wall.  36;  Butcher's  Union  Co.  v.  Crescent  City  Co.,  Ill 
U.  S.  746 ;  People  v,  Marx,  99  N.  Y.  377 ;  In  Matter  of  Jacobs, 
50  Am.  Rep.  636. 

These  principles  are  forcefully  sustained  and  upheld  both 
by  reason  and  authority  in  North  v.  The  People,  supra,  where 
they  properly  arose,  and  were  questions  in  the  case  presented 
for  decision;  for  other  errors  the  sentence  of  death  by  the 
nisi  prius  court  imposed  upon  North  was  reversed.  The 
court  said  on  page  104:  **The  arrest  or  attempted  arrest  here 
was  without  a  warrant  It  is  provided  by  sec.  4,  div.  6  of 
the  criminal  code,  that  *an  arrest  may  be  made  by  an  officer 
or  by  a  private  person  without  warrant,  for  a  criminal 
offense,  committed  or  attempted  in  his  presence,  and  by  an 
officer  when  a  criminal  offense  has  in  fact  been  committed 
and  he  has  reasonable  ground  for  believing  that  the  person 
to  be  arrested  has  committed  it.'  The  seventh  section  of  the 
same  division  is  that  *When  an  arrest  is  made  without  a  war- 
rant, either  by  an  officer  or  a  private  person,  the  person  ar- 
rested shall,  without  unnecessary  delay,  be  taken  before  the 
nearest  magistrate  in  the  county,  who  will  hear  the  case  for 
examination,  and  the  prisoner  shall  be  dealt  with  as  in  cases 
of  arrest  upon  warrant'  " 

Sec.  2  of  art.  6  of  the  state  constitution  provides,  **No  war- 
rant shall  issue  without  probable  cause  supported  by  affi- 
davit, particularly  describing  the  place  to  be  searched  and 
the  person  or  thing  to  be  seized,"  and  **No  person  shall  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of 
law;"  and  on  page  105,  supra,  the  court  said,  ** Under  like 
restrictions  in  the  constitution  it  has  been  held,  in  some 
states,  that  arrests  shall  not  be  made  without  a  warrant  ex- 
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cept  for  felonies  and  for  breaches  of  the  peace  committed  in 
tlie  presence  of  the  officer  arresting  {Pinkerton  v.  Verberg, 
78  Mich.  573;  In  re  May,  41  Mich.  299;  State  v.  Hunter, 
106  N.  C.  796),  while  in  other  states  it  seems  to  have  been 
lield  nnder  the  same  constitutional  restrictions,  that  arrests 
may  be  made  for  misdemeanors  generally,  committed  in 
the  presence  of  the  officer  making  the  arrest.  White  v, 
Kent,  11  Ohio  St.  550;  Thompson  v.  State,  30  Ga.  430/' 
Under  neither  of  which  constructions  would  the  acts  of  the 
defendants  be  lawful.  If  they  had  arrested  the  prosecut- 
ing witness  upon  the  complaint  of  Muff  that  a  crime  had 
been  committed  and  taken  him  before  the  nearest  magistrate 
for  examination,  as  provided  by  the  statute,  another  and 
different  question  would  arise;  but  under  no  circumstances 
could  they  take  cognizance  of  the  alleged  infraction  of  the 
law,  search  the  accused  person,  and  then,  after  a  scuffle 
brought  about  by  his  resistance,  adjudge  him  not  guilty  and 
release  their  hold  upon  him.  And  it  would  seem  there  could 
be  no  justification  for  their  conduct  when  it  is  borne  in  mind 
that  he  was  a  citizen  settled  in  the  community,  pursuing  his 
lawful  avocation  upon  his  own  premises,  the  fruit  stand  be- 
ing run  in  conjunction  with  the  store  before  which  it  stood. 

Had  the  officers  arrested  the  prosecuting  witness,  then  as 
incidental  to  the  arrest  they  might  have  searched  him  for  a 
deadly  weapon;  but  as  he  was  not  under  arrest  his  person 
was  sacred  from  search  for  any  purpose.  2  Hawkins'  Pleas 
of  the  Crown,  ch.  13,  sec.  28 ;  3  Wharton,  Criminal  Law,  sec. 
2927  (7th  ed.);  Spalding  v.  Preston,  21  Vt.  9;  Clossom  v, 
Morrison,  47  N.  H.  482. 

Sec.  1996  of  the  municipal  code,  supra,  must  be  construed 
in  the  light  of  the  constitution  and  sections  of  the  criminal 
code  before  referred  to,  and  in  so  doing  its  legal  effect  and 
power  is  found  to  be  environed  and  restricted  to  the  right  in 
a  police  officer  to  search  a  citizen  for  a  deadly  weapon  only 
as  an  incident  to  an  arrest  for  a  breach  of  the  peace  or  other 
criminal  offense.  Were  the  law  otherwise,  every  citizen's 
person  would  be  subject  to  search  for  concealed  weapons  at 
the  whim  or  caprice  of  any  police  officer.    To  paraphrase 
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a  saying  of  Lord  Camden,  **Such  a  condition  would  be  worse 
than  the  Spanish  Inquisition,  a  law  under  which  no  Ameri- 
can would  wish  to  live  an  hour.'' 

On  the  facts  as  admitted  by  Stark  and  O'Brien  they  acted 
without  warrant  of  law.  Their  acts  constitute  an  assault  and 
battery  for  which  they  stand  indicted  and  of  which  they  are 
found  guilty.  Believing  that  they  thought  they  were  at  the 
time  acting  in  consonance  with  a  sanctioned  custom  of  the 
police  department,  and  that  they  were  not  actuated  by  malice, 
they  will  be  punished  by  the  infliction  of  a  fine  of  five  dol- 
lars each. 


IBuperior  Court  of  Cook  County.   In  Chancery.) 
Leiter,  et  al. 

▼8. 

Letter,  et  aL 

(1902.) 

Pb(»ate  Coxtbts — Sale  or  Real  Estate  to  Pat  Debts.  The  pro- 
bate court  lias  JurlBdiction  to  seU  real  estate  in  which  the 
decedent  had  any  claim  or  interest,  for  the  purpose  of  paying 
debts  although  the  decedent  was  not  seized  of  title  at  the  time 
of  his  death. 

Same — Ii^tebest  of  Hedis  Cut  Oft.  Where  real  estate  is  sold  to 
pay  debts  under  an  order  of  the  probate  court,  the  interest  of 
the  heirs  in  the  premises  sold  is  divested. 

Same — ^Effect  of  Decree  on  Rights  of  Judgment  CaEDnoB.  A 
bill  was  filed  to  foreclose  a  mortgage,  a  receiver  was  appointed 
and  a  sale  was  had.  During  the  period  of  redemption  the 
mortgagor  died  and  the  interest  of  such  mortgagor  was  sold  to 
pay  debts  under  a  decree  of  the  probate  court  A  Judgment 
creditor  was  made  a  party  to  the  probate  court  proceedings. 
The  decree  of  sale  in  the  probate  court  was  made  subject 
to  the  master's  certificate  of  sale  and  the  possession  of  the  re* 
oeiver.  The  judgment  creditor  thereafter  intervened  in  the  fore- 
closure suit  and  sought  to  subject  the  funds  in  the  hands  of 
the  receiver  to  the  payment  of  his  Judgment  Held,  that  such 
judgment  creditor  was  bound  by  the  decree  of  the  probate  court; 
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that  he  must  look  to  the  assets  In  course  of  administration 
in  such  court  for  a  satisfaction  of  his  claim;  that  he  should 
have  set  up  his  claim  in  the  probate  court  proceeding  and  his 
failure  to  do  so  estops  him  from  asserting  any  claim  paramount 
to  that  acquired  by  the  purchaser  under  the  probate  court  de> 
cree. 

Bill  to  foreclose  mortgage.  Croes-bill  of  judgment  of  judg- 
ment creditor  to  subject  funds  in  hands  of  receiver  to  pay- 
ment of  judgment.  Order  disnussing  cross-bill.  Motion  to 
set  aside  same.    Heard  before  Judge  Jesse  Holdom. 

For  statement  of  facts  see  opinion. 

Albert  N»  &  Edward  P.  Eastman,  solicitors  for  defend- 
ant, Henry  A.  Eastman. 

8.  A.  &  W.  G.  French  and  H.  C.  Noyes,  solicitors  for  cross- 
complainant 

Holdom,  J. : — 

This  is  a  motion  to  set  aside  an  order  dismissing  the  cross- 
bill of  David  Rankin,  seeking  to  subject  the  funds  in  the 
hands  of  the  receiver  of  the  premises  foreclosed,  to  the  pay- 
ment of  a  judgment  held  by  him  sa  assignee  against  the  mort- 
gagor, T.  Benton  Leiter. 

Subsequent  to  the  sale  of  the  mortgaged  premises  and  dur- 
ing the  period  of  redemption  (T.  Benton  Leiter,  mortgagor 
and  judgment  debtor,  having  died  soon  after  the  filing  of  the 
bill  to  foreclose)  application  was  made  under  the  statute,  in 
the  estate  of  Leiter,  to  sell  his  claim  and  interest  to  the  mort- 
gaged premises  to  pay  debts  established  against  his  estate  in 
excess  of  personalty,  in  which  proceeding  Rankin  was  made 
a  party  defendant  and  of  whom  the  probate  court  acquired 
jurisdiction.  The  probate  court  had  jurisdiction  to  order 
sold  in  due  course  of  administration,  to  pay  debts,  any  real 
estate  in  which  deceased  had  any  claim  or  interest,  although 
not  seized  of  title  at  the  time  of  his  death.  Stow  v.  Kimball, 
28  111.  93;  Cutter  v.  Thompson,  51  HI.  390. 

In  Cutter  v.  Thompson,  51  HI.  390,  the  court  said,  page 
392:  **We  do  not  believe  it  was  the  design  of  the  legislature, 
by  that  act,  to  do  anything  more  than  to  allow  an  adminis- 
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trator  to  apply  for  the  sale  of  an  estate  which  the  intestate 
claimed,  but  of  which  he  did  not  die  seized." 

In  Stow  V.  Kimball,  28  111.  93,  the  interest  sold  was  one  de- 
rived  under  a  contract  of  sale  the  conditions  of  which  on  the 
part  of  the  intestate  remained  unperformed  at  the  time  of 
his  decease. 

Rankin  proved  his  claim  under  the  judgment  held  by  him 
as  such  assignee  against  the  estate  of  Leiter  in  the  probate 
court,  and  it  was  allowed  as  of  the  seventh  class. 

A  decree  of  sale  was  entered  in  the  probate  court,  sale 
thereunder  made  to  Henry  A.  Eastman  and  approved  by 
that  court,  and  a  deed  made  and  delivered  to  Eastman  as 
such  purchaser. 

The  decree  of  sale  made  three  restrictions  only:  first,  wid- 
ow's dower;  second,  master's  certificate  of  sale,  and  third, 
possession  of  receiver.  Aside  from  these  all  the  estate  and 
claim  of  the  Leiter  heirs,  including  the  equity  of  redemption, 
was  divested  at  the  sale  under  the  decree  and  vested  in  the 
purchaser,  Henry  A.  Eastman. 

Rankin  was  bound  by  the  decree  of  the  probate  court  and 
for  satisfaction  of  his  claim  under  the  judgment  against  Leiter 
he  must  now  look  to  the  assets  of  the  Leiter  estate  in  due 
course  of  administration  in  the  probate  court.  Had  he  de- 
sired to  preserve  any  lien  which  he  claimed  to  the  rents  or 
other  proceeds  arising  out  of  the  mortgaged  premises  during 
the  running  of  the  period  of  redemption  he  should  have  set 
up  his  claim  in  the  proceeding  in  the  probate  court,  and  have 
procured  the  sale  there  to  be  made  subject  thereto;  failing 
so  to  do,  he  is  now  estopped  from  asserting  any  claim  para- 
mount to  that  acquired  by  Eastman  under  his  deed  as  a  pur- 
chaser at  the  sale  under  the  decree  of  the  probate  court.  The 
very  thing  sold  under  the  probate  court  decree  was  the  right 
of  redemption  vested  in  the  heirs  of  Leiter  and  subject  to  be 
divested  by  decree  of  sale  to  pay  the  debts  of  their  ancestor. 
By  this  sale,  made  under  decree  of  the  probate  court,  all  the 
estate  and  claim  of  the  heirs  of  Leiter  to  the  mortgaged  prem-  . 
ises  was  effectually  cut  off  and  divested.  Rankin  is  boimd  by 
that  decree. 
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In  Bowers  v.  Bloc^,  129  111.  424,  the  court  said,  page  428 : 
**It  was  said  in  Harding  v.  LeMoyne,  114  111.  65,  that  the 
object  of  making  the  parties  named  in  the  statute  defend- 
^uits,  is  for  the  purpose  of  enabling  them  to  see  that  no  in- 
justice is  done  to  those  having  claims  against  the  estate  and 
that  the  requirements  of  the  statute  are  complied  with.  The 
authority  given  by  the  statute  is  to  sell  all  real  estate  neces- 
sary for  the  payment  of  debts,  to  which  the  decedent  had  any 
*  claim  or  title.  And  it  was  said  in  the  case  last  cited,  *If 
the  paramount  owner  should  happen  to  be  joined  as  a  de- 
fendant to  the  proceeding,  it  would  doubtless  be  his  duty  to 
assert  his  rights  to  the  property  in  his  answer — ^not  for  the 
purpose,  however,  of  forming  an  issue  of  that  kind,  to  be 
tried  in  that  proceeding,  but  for  the  purpose  of  giving  notice 
of  his  right  to  prevent  an  estoppel.'  " 

This  decision  was  rendered  prior  to  the  amendatory  act  of 
1887,  which  gives  to  the  probate  court  jurisdiction  to  settle 
all  conflicting  titles,  adjust  all  liens  and  sell  all  interests. 

Newell  V,  Montgomery ,  129  111.  58,  construing  sec.  101,  ch. 
3,  title  Administration,  made  it  incumbent  upon  the  probate 
court  to  settle  the  equities  and  rights  of  all  parties  in  such 
proceedings  when  adverse  claims  were  made  by  the  pleadings. 
In  the  light  of  sec.  101,  supra,  adverse  title  or  interest  set 
up  by  answer  must  be  joined  as  an  issue  and  tried  in  that 
proceeding. 

Without  deciding  the  propriety  of  the  cross-bill  of  Rankin 
hut  for  the  sale  under  the  decree  of  the  probate  court  in 
the  Leiter  estate,  or  the  relevancy  of  the  case  of  Ennis  v, 
Wolff,  194  111.  420,  to  the  issues  joined  on  the  cross-bill  of 
Rankin,  I  am  of  the  opinion  that  as  to  Rankin's  rights  in  the 
product  of  the  equity  of  redemption  being  the  moneys  in  the 
hands  of  the  receiver,  that  the  whole  question  as  affecting  any 
paramount  claim  he  may  have  had  is  res  adjudicata  by  reason 
of  his  failing  to  assert  that  claim,  if  any  he  had,  in  the  pro- 
bate court,  in  the  proceeding  to  sell  real  estate  to  pay  debts, 
hi  which  he  was  a  party,  and  in  allowing  that  sale  to  be  made 
freed  from  any  prior  claim  or  lien  which  he  could  have  then 
asserted ;  to  hold  otherwise  would  be  to  adjudge  that  the  pro- 
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bate  court  sale  was  abortive  to  pass  any  title,  and  a  mere 
idle  form. 

The  motion,  therefore,  to  set  aside  the  decree  dismissing: 
the  cross-bill  of  Bankin  for  want  of  equity,  is  denied. 


(Criminal  Court  of  Cook  County.) 

People  of  the  State  of  lUinois 

vs. 

Archer  CarrolL 

(1884.) 

1.  Sentenci>— Suspension  of.     There  is  no  power    in    the    court 

either  under  the  statute  or  at  common  law  to  suspend  the  sen- 
tence of  a  prisoner  found  guilty  by  a  jury. 

2.  Same— €0Mi£0N   Law  Rulib— Reprieves.     At  common  law  the 

Judges  were  empowered  in  capital  cases  to  grant  temporary 
reprieves  but  this  power  was  only  exercised  in  extreme  cases. 

3.  Sai£B — ^Review  of  Achon  or  Cntcuir  Judge  in  Suspending  Se^t* 

TENCE  BT  Another  Circuit  Judge.  Where  the  trial  judge  sus- 
pends the  sentence  of  a  prisoner  found  guilty,  this  action  is 
not  subject  to  review  by  another  circuit  judge  and  the  latter 
has  no  power  to  again  sentence  the  prisoner. 

Indictment  for  felony.  Larceny.  The  facts  are  stated  in 
the  opinion. 

TULEY,  J. : — 

The  defendant  Carroll  was  indicted  for  larceny  in  the  year 
1884.  He  was  tried  by  a  jury,  found  guilty  and  his  term 
of  imprisonment  feed  at  three  years  in  the  penitentiary. 
Sept.  30th,  1884,  the  then  presiding  judge  of  this  court  sus- 
pended the  sentence  and  the  prisoner  was  ordered  discharged. 

Motion  is  now  made  that  the  court  now  sentence  the  de- 
fendant to  the  penitentiary  for  the  term  of  three  years  for 
the  felony  referred  to.  It  is  known  that  I  differ  with  all,  or 
nearly  all  of  the  judges  who  hold  this  court  as  to  the  power 
of  a  judge  to  suspend  sentence  upon  a  criminal  who  has  been 
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tried  by  a  jury,  found  guilty  and  had  his  term  of  imprison- 
ment fixed  by  the  verdict.  In  what  I  say  I  do  not  intend  to 
criticise  my  brother  judges.  They  are  as  conscientious  as 
myself  and  their  opinions  entitled  to  as  much  credit. 

Sec.  6  of  division  14  of  the  criminal  code  requires  that  the 
jury  shall  in  all  cases  **say  in  their  verdict  for  what  time  the 
offender  shall  be  confined"  in  the  penitentiary  and  **the 
court  in  pronouncing  sentence  shall  designate  what  portion 
of  time  the  offender  shall  be  confined  to  solitary  imprison- 
ment and  what  portion  to  hard  labor." 

I  find  no  warrant  in  the  statutes  of  this  state  for  the  exer- 
cise of  the  power  to  suspend  the  punishment  fixed  by  the 
jury;  no  justification  for  a  judge's  failure  to  perform  the 
duly  enjoined  upon  him  by  the  law.  It  is  said,  however,  that 
the  power  exists  by  virtue  of  the  common  law.  This  I  most 
emphatically  deny.  No  case  can  be  found  where  an  English 
judge  has  ever  suspended  sentence  for  an  indefinite  period  of 
time.  Under  a  system  of  practice  where  the  judge  had  no 
power  to  even  grant  a  new  trial  in  a  case  of  felony,  it  would 
be  strange  indeed  that  the  judges  should  undertake  to  say 
when  the  law  should  and  when  it  should  not  be  enforced. 
There  was  at  common  law  what  was  known  as  the  law  of 
respite  or  reprieve,  but  even  that  appears  to  have  been  lim- 
ited to  capital  cases.  1  Bishop,  Crim.  Law,  sec.  1299.  The 
same  author  says  ^'the  two  terms  are  synonymous.  Either 
signifies  the  suspension  for  a  time  of  the  execution  of  a  sen-- 
tence  which  has  been  pronounced." 

"Every  court  which,"  says  Hawkins,  '*has  power  to  award 
execution  may  grant  it  of  its  own  sentences."  This  latter 
sentence  has  been  seized  upon  by  some  courts  as  holding  that 
the  court  may  suspend  the  execution  of  any  sentence.  It 
clearly  has  reference  only  to  granting  a  respite  or  reprieve 
for  a  definite  time  in  capital  cases,  as  in  no  other  was  an 
"execution"  of  a  sentence  ever  awarded.  In  all  other  cases 
the  judges  made  only  a  memorandum  lipon  the  calendar  or 
list  of  criminal  cases  as  to  the  result,  and  the  sheriff  without 
any  writ  carried  the  sentence  into  execution. 
These  reprieves  were  granted  only  in  extreme  cases  ex 
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necessitate,  not  depending  upon  the  whim  or  caprice  of  the 
judge.  An  examination  of  the  cases  and  of  authors  on  crim- 
inal law  will  show  they  were  granted  where  a  woman  con- 
demned to  death  was  found  to  be  enceinte,  where  insanity 
had  supervened  and  where  there  were  extenuating  circum- 
stances in  order  to  enable  the  prisoner  to  apply  for  a  pardon. 

**The  judge  should  recommend  the  prisoner  to  a  pardon 
and  not  suspend  sentence  in  case  he  thinks  no  punishment 
should  be  inflicted.''     1  Bishop,  Crim.  Law,  sec.  675. 

The  law  which  allowed  benefit  of  clergy  and  permitted  ap- 
provers and  accomplices  to  go  unpunished  has  no  bearing 
upon  the  point  in  question. 

The  reason  why  the  judge  has  no  such  power  is  very  clear 
to  my  mind.  Says  Archbold,  p.  578:  **A  judgment  though 
pronounced  or  awarded  by  the  judges  is  not  their  determina- 
tion and  sentence,  but  the  sentence  and  determination  of  the 
law  which  depends  not  upon  the  arbitrary  opinion  of  the 
judge,  but  the  settled  and  invariable  principles  of  justice," 
and  cites  the  form  of  the  judgment  which  is  not  that  *'it  is  or- 
dered" by  the  court,  but  that  **it  is  considered,  consideror 
turn  est  per  curiam  which  implies  that  the  judgment  is  none 
of  their  own  but  the  act  of  the  law  pronounced  and  declared 
by  the  court  upon  determination  and  inquiry." 

In  other  words,  the  judge  is  not  the  law,  but  he  is  merely 
the  instrument  selected  to  pronounce  the  law  of  sentence  and 
determination.  Given  the  arbitrary  power  to  say  when  the 
law  shall  and  when  it  shall  not  be  enforced,  he  has  practically 
not  only  the  judicial  but  the  legislative  and  executive  power 
combined  in  one  person.  It  is  judicial  usurpation  not  only 
of  the  power  of  pardon,  but  also  the  power  to  say  what  shall 
be  the  law. 

But  it  is  claimed  that  the  practice  has  prevailed  in  the 
United  States,  and  I  have  been  cited  to  a  written  opinion  of 
the  learned  judge  who  suspended  sentence  in  this  case  in 
which  reference  is  made  to  the  following  American  cases: 
Commonwealth  v.  Dowdican's  Bail,  115  Mass.  133,  136;  State 
V.  Addy,  43  N.  J.  L.  (14  Vroom.)  113;  Weaver  v.  People,  33 
Mich.  296;  People  v.  Morrisette,  20  How.  Pr.  118. 
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The  Massachusetts  decision  was  upon  the  question  whether 
placing  an  indictment  on  file  entitled  the  prisoner  to  a  dis- 
charge.  The  point  was  not  involved  in  the  New  Jersey  case, 
nor  was  it  directly  in  issue  in  the  Michigan  case.  In  People 
v.  Morrisette,  20  Howard  Pr.  118,  the  judge  expressly  held 
that  no  court  in  that  state  had  the  pardoning  power.  **That 
power  is  reserved  exclusively  to  the  governor." 

I  can  see  no  good  reason  or  cause  for  exercising  any  such 
power.  If  the  verdict  of  the  jury  is  not  warranted  by  the 
evidence,  the  judge  can  grant  a  new  trial.  If  the  indict- 
ment is  bad,  the  judgment  can  be  arrested.  As  a  matter  of 
policy  the  practice  should  not  be  followed.  A  case  which 
-would  appear  to  call  for  a  suspension  of  the  sentence  would 
justify  the  granting  of  a  new  trial  and  the  entering  of  a 
nolle  prosequi. 

The  only  opinion  which  recognizes  the  power  as  existing  is 
the  Michigan  case,  although,  as  before  stated,  that  was  not 
the  question  before  the  court.  The  Michigan  case  was  in 
substance  this :  The  judge  suspended  sentence  until  the  next 
term  of  court  and  released  the  prisoner  on  a  nominal  recogni- 
zance. The  second  term  thereafter  another  judge  tempora- 
rily holding  the  court,  sentenced  the  prisoner.  The  supreme 
court,  on  error,  held:  **The  failure  to  sentence  at  the  next 
term  was  practically  the  abandonment  of  the  prosecution, 
and  that  the  act  of  the  last  judge  was  not  the  supplying  of 
the  trial  judge's  omissions,  but  was  practically  overruling 
his  decision. '* 

That  decision  is  in  point  here.  One  circuit  judge  has  no 
power  to  overrule  the  decision  of  another  circuit  judge  in  the 
same  case.  Only  a  court  of  review  can  do  so.  The  decision 
of  the  judge  who  tried  this  case,  that  this  prisoner  should  be 
discharged  and  that  the  sentence  of  the  law  should  not  be 
pronounced  against  him,  must  stand  until  reversed  by  a 
higher  court,  however  erroneous  I  may  judge  it  to  be.  Even 
if  the  power  to  suspend  sentence  is  admitted,  the  reasons  for 
the  suspension  do  not  appear  of  record.  I  have  no  doubt  the 
ex- judge  acted  conscientiously.  I  know  of  no  writ  authorized 
by  law  by  which  this  defendant  being  once  thus  discharged 
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can  be  seized  and  brought  before  this  court  Being  ill^ly 
in  custody  and  finding  no  power  or  authority  to  set  aside 
or  overrule  the  judge,  who  suspended  the  sentence,  the  de- 
fendant must  be  discharged. 

I  admit  this  matter  of  suspending  sentence  has  of  late 
years  come  into  practice,  in  this  and  other  states.  Even  jus- 
tices of  the  peace  exercise  the  power  to  suspend  the  law.  It 
is  in  my  opinion  a  dangerous  practice. 

If  the  judge  who  tried  Ford  and  Murphy,  lately  executed 
at  New  Orleans,  had  arbitrarily  suspended  judgment  and 
discharged  the  murderers,  the  public  would  have  been  aroused 
to  the  danger  of  having  such  power  exercised  by  judges.  If 
the  power  exists  in  one  case,  it  exists  in  all.  A  Ford  or  a 
Murphy  may  yet  have  a  sentence  suspended. 


(Recorder'a  Court  of  Chicago.) 

The  People 

vs. 

Edward  BuxmneL 

(February  15,  1870.) 

1.  Contempt — ^Fah^ube  to  Obey  Subpoena  Duces  Tecum— Matebial- 

rrr  of  Evoencb.  In  an  application  for  attachment;  for  failure 
to  comply  with  an  order  to  produce  papers  It  Is  proper  for  the 
court  to  look  into  the  nature  of  the  evidence  proposed,  to  see 
whether  or  not  if  produced  they  would  be  admissible  in  evi- 
dence; this  can  be  usually  determined  on  a  rule  to  show  cause. 

2.  Subpoena  Duces  Tecum — ^When  iNSUFFicnsNT.     "Papers  which 

were  presented  to  the  governor"  is  too  indefinite  a  phrase  upon 
which  to  base  an  action  for  refusing  to  obey  a  subpoena  duces 
tecum, 

3.  Cbiminal  Libel — ^Pbivilbged  Communication — ^Petition  fob  Re- 

pbieve.  a  petition  to  the  governor  for  a  reprieve  is  a  proceed- 
ing "in  the  regrular  course  of  justice"  and  as  such  is  privileged 
if  the  matter  contained  therein  is  pertinent,  and  the  governor 
cannot  be  compelled  to  produce  the  petition  in  order  that  an 
indictment  for  libel  may  be  based  thereon.    Such  a  communica- 
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Hon  is  also  privileged  because  it  is  a  confidential  communica- 
tion sent  to  the  govemor  of  a  state  in  the  course  of  a  duty  he 
is  called  upon  to  perform  as  an  ofllcer,  and  is  inadmissible  to 
form  the  basis  of  an  Indictment  unless  there  is  a  showing  that 
there  was  libelous  matter  maliciously  inserted  and  not  pert- 
inent to  the  petition. 

Motion  to  attach  the  secretary  of  state  for  contempt 

Mc  AliUSTEB,  J. : — 

This  is  an  application  made  by  the  state's  attorney  for  an 
attachment  against  Edward  Rummel,  secretary  of  state,  for 
uon-compliance  with  a  subpoena  duces  tecum.  The  chief  and 
pertinent  facts  are  simply  these :  that  a  few  days  ago  a  com- 
plaint was  made  before  the  grand  jury  of  this  court,  against 
divers  citizens  of  Chicago  for  an  alleged  libel  consisting  of 
matter  contained  in  a  petition  signed  by  these  parties  and 
presented  to  the  governor,  asking  for  the  commutation  of  the 
sentence  of  Daniel  Walsh,  who  was  under  sentence  of  death ; 
that  there  was  contained  in  that  petition  a  statement  that  the 
person  whom  Daniel  Walsh  murdered  was  his  wife,  and  that 
she  had  been  unfaithful  to  her  marital  relations,  and  in  a 
fit  of  frenzy,  arising  from  that  condition  of  affairs,  he  took 
her  life.  The  subpoena  was  issued  upon  the  11th  day  of 
January,  1870,  was  served  on  the  secretary  on  the  12th  day 
of  February,  and  he  declined  to  appear  and  produce  the  doc- 
ument mentioned  in  the  subiHBna. 

It  is  not  material  in  this  application,  as  I  view  the  subject, 
whether  he  put  his  refusal  upon  the  proper  ground  or  not. 
He  declined  to  produce  the  paper  himself,  or  to  send  it  by  a 
messenger. 

The  first  question  which  occurred  to  my  mind  was,  whether 
in  this  application  for  an  attachment  it  was  proper  for  the 
court  to  look  into  the  nature  and  character  of  the  evidence 
proposed,  and  to  determine  whether,  if  the  paper  was  pro- 
duced, it  would  be  admissible  in  evidence,  it  being  very  clear 
to  my  mind  that  if  the  paper  itself  would  not  be  admissible 
in  evidence  for  any  good  reason,  it  would  be  arbitrary  and 
oppressive  to  issue  an  attachment  to  compel  the  secretary 
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or  governor  of  the  state  to  come  from  Springfield  here  for 
the  purpose  of  performing  a  useless  act 

The  proper  practice  generally  would  be,  in  such  a  case,  ta 
obtain  an  order  to  show  cause  why  an  attachment  should  not 
issue,  and  then  all  the  facts  proper  to  be  considered  could  be 
presented ;  but  as  the  character  of  the  paper,  and  uses  which, 
were  made  thereof,  appear  upon  the  face  of  the  subpoena 
itself,  it  is  quite  as  well  to  decide  it  on  what  appears  there, 
as  to  make  the  order  to  show  cause,  and  require  the  secretary 
of  state  to  come  here  and  make  the  same  appearance.  The 
order  is,  **We  command  you  to  summon  Edward  Rummel  to 
bring  with  him  the  petition  and  papers  which  were  presented 
to  the  governor  of  the  state  of  Illinois  for  the  commutation 
of  the  sentence  of  Daniel  Walsh.*' 

It  is  also  a  general  rule  that  a  subpoena  duces  tecum  should 
definitely  define  the  papers  which  the  party  or  witness  is  com- 
manded to  produce.  So  far  as  it  relates  to  the  petition  it- 
self, it  may  be  sufficiently  defined,  but  the  expression,  **and 
papers  which  were  presented,"  is  too  indefinite  to  base  any 
action  on  whatever. 

Now,  as  to  the  first  point,  whether  the  court  has  a  right 
to  examine  into  the  nature  of  the  evidence  proposed,  to  deter- 
mine whether  it  would  be  admissible  on  an  application  for 
an  attachment,  I  have  a  case  directly  in  point,  the  case  of  Rex 
V,  Samuel  Dixon,  3  Burrows,  1687. 

'*A  subpoena  out  of  the  Crown  Office  had  been  served  upon 
Mr.  Samuel  Dixon,  an  attorney,  with  a  duces  tecum  of  certain 
papers  hereafter  mentioned,  to  give  evidence  before  the  grand 
jury  of  the  county  of  Northampton,  at  the  last  assizes  there, 
and  to  produce  three  vouchers  which  had  been  produced  and 
insisted  upon  by  one  Mr.  Peach,  Mr.  Dixon's  client,  before  a 
Master  in  Chancery ;  and  this  subpoena,  with  the  duces  tecum, 
was  in  order  to  foimd  a  prosecution  by  way  of  indictment 
against  Peach  (who  had  produced  these  vouchers  before  the 
Master),  for  forgery.  Mr.  Dixon  did  not  appear  before  the 
grand  jury,  in  obedience  to  this  subpoena,  whereupon,  on 
Monday,  the  6th  inst,  Mr.  Wallace  moved,  on  behalf  of  the 
prosecutor,  for  an  attachment  against  him  for  refusing  to  ap- 
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pear,  and  had  a  rule  to  show  cause.  Mr.  Caldecott  now 
shewed  cause.  He  insisted  that  Mr.  Dixon  could  give  no 
other  evidence  hut  of  what  had  heen  communicated  to  him 
by  his  client  in  confidence,  and  therefore  he  was  not  com- 
pellable to  produce  these  papers  against  his  client,  in  order 
to  prove  him  guilty  of  a  forgery.  Lord  Mansfield  was 
clearly  of  this  opinion,  and  that  Mr.  Dixon,  instead  of  pro- 
ducing them  against  his  client,  ought  to  have,  immediately 
upon  receiving  the  subpoena,  delivered  them  up  to  his  client. 
Mr.  Justice  Wilmot  concurred  that  he  ought  not  to  have  pro- 
duced them  against  his  client.  Mr.  Justice  Yates  was  of  the 
same  opinion,  and  thought  the  rule  ought  to  be  discharged 
with  costs.     Rule  discharged  with  costs." 

This  case  is  quoted  by  Lord  Ellenboro,  with  approbation, 
in  the  case  of  Haley  v.  Long  (9  East.),  and  has  never  been 
attacked  or  shaken  as  an  authority  on  that  question.  The 
principle  of  it  is,  that,  upon  an  application  for  an  attach- 
ment against  a  witness  for  not  obeying  a  subpoena  duces 
tecum,  it  is  proper  for  the  court  to  look  at  the  nature  and 
character  of  the  document  proposed  to  be  introduced  as  evi- 
dence, and  determine  whether  or  not  it  is  admissible. 

The  next  point  to  be  determined  on  this  application  is 
whether  the  petition  signed  by  the  parties  against  whom  the 
complaint  is  made,  and  caused  to  be  presented  by  them  or 
other  persons  to  the  governor,  upon  an  application  made  to 
him  to  commute, the  sentence,  is  one  that  can  be  extorted  from 
the  possession  of  the  governor  or  secretary  of  state,  and  in- 
troduced in  evidence  as  the  foundation  of  an  indictment  for 
libel.  If  this  document,  under  the  circumstances,  is  what 
would  be  called  a  privileged  proceeding  and  communcation, 
then  it  is  not  admissible  in  evidence. 

There  is  a  variety  of  cases  upon  this  subject,  under  the 
various  heads  of  applications  made  to  the  grand  jury,  ap- 
plications made  to  government  officers,  to  commissioners — 
from  all  of  which  the  rule  may  be  deduced  that,  when  the 
proceeding  is  one  authorized  by  law,  it  is  privileged,  and 
whatever  is  said  in  any  paper  connected  with  that  proceed- 
ing, which  is  pertinent  to  the  proceeding  itself,  is  privileged. 
Id 
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and  cannot  be  the  basis  for  an  action  or  indictment  for  libel. 
The  rule  is  as  properly  stated  as  in  any  case  in  the  case  of 
OUbert  v.  The  People,  1  Denio,  43.     The  court  there  says: 

**  Whatever  may  be  said  or  written  by  a  party  to  a  judicial 
proceeding,  or  by  his  attorney,  solicitor,  or  counsel  therein, 
if  pertinent  and  material  to  the  matter  in  controversy,  is 
privileged,  and,  consequently,  lays  no  foundation  for  a  pri- 
vate Action  or  a  public  prosecution.  The  general  language 
of  elementary  writers  is,  that  whatever  occurs  in  the  regular 
course  of  justice  is  privileged,  and  by  which  they  intend  to 
indicate  the  principle  I  have  stated." 

Now,  this  is  not,  directly,  a  judicial  proceeding;  but  it  is 
a  proceeding  in  the  ** regular  course  of  justice." 

The  constitution  of  the  state  of  Illinois  contains  this  sec- 
tion (Constitution  1848,  article  IV,  sec.  8) : 

**  The  governor  shall  have  power  to  grant  reprieves,  com- 
mutations, and  pardons,  after  conviction,  for  all  offenses  ex- 
<cept  treason  and  cases  of  impeachment,  on  such  conditions 
:and  with  such  restrictions  and  limitations  as  he  may  think 
•proper,  subject  to  such  regulations  as  may  be  provided  by 
law  relative  to  the  manner  of  applying  for  pardons." 

There  is  no  manner  provided  by  law  relative  to  the  manner 
ioi  applying  to  the  governor.  The  common  mode  in  all  the 
.states  of  this  union,  unless  provision  is  made  by  law,  is  to 
make  application  by  petition,  and,  of  the  petition  mad^  to 
ibe  governor  to  exercise  the  power  thus  given  to  him  by  the 
•constitution,  it  may  be  said  that  it  may  be  regaided  as  a  reg- 
ular proceeding  in  the  absence  of  any  provision  of  law  for 
another  and  different  proceeding,  and  it  follows,  as  a  matter 
of  course,  that  anything  stated;  in  the  petition  for  that  pur- 
pose, that  would  be  pertinent  to  the  application  itself,  would 
be  privileged  under  the  rules  now  established  by  the  courts 
of  the  country.  The  leading  case  in  the  state  of  New  York 
is  the  case  of  Thorn  v.  Blanchard,  5  Johns.  508.  That  was 
where  divers  inhabitants  of  a  county  presented  a  petition  to 
the  council  of  appointment,  stating  that  B.,  district  attorney, 
was  actuated  by  improper  motives  in  his  oflBcial  conduct  and 
praying  that  he  might  be  removed  from  office,  which  petition 


People  vs.  Rummel.  179 


was  read  by  the  council,  who  removed  B.  from  office.  It  was 
held  that  an  action  would  not  lie  against  A.  at  the  suit  of  B., 
though  the  words  be  false  and  actionable  in  themselves.  All 
the  authorities,  so  far  as  they  relate  to  civil  actions,  are  re- 
viewed in  this  case. 

It  might  be  said  that  there  could  be  no  protection  given  to 
those  who  circulated  the  petition.  It  will  be  apparent  to  any 
one  that  if  the  power  is  given  to  present  a  petition  properly 
drawn,  it  being  a  necessary  incident  to  the  right  that  it  should 
be  circulated  for  the  purpose  of  being  signed,  that  it  would 
come  within  the  privilege  precisely  as  much  as  presenting  the 
jietition  to  the  governor.  I  refer  to  the  case  of  Vanderzee  v, 
McGregor,  12  Wendell,  545.     This  was: 

A  memorial  presented  to  a  board  of  excise,  remonstrating 
against  the  granting  of  a  license  to  a  particular  individual  to 
keep  a  tavern,  charging  him  with  stirring  up  justices'  suits, 
with  a  view  of  having  the  causes  tried  at  his  tavern,  and  the 
court  decided  that  **no  action  lies  as  for  the  publication  of  a 
libel  unless  express  malice  be  proved."  The  court  say,  ** Per- 
haps the  presenting  the  petition  to  different  individuals  for 
their  signature  might  be  considered  a  publication  of  the  libel, 
and  not  covered  by  the  privilege;  but  I  am  inclined  to  think 
that  if  the  nature  of  the  communication  is  such  as  to  be  privi- 
leged, when  presented  to  the  tribunal  for  which  it  was  orig- 
inally designed  that  it  cannot  be  a  libelous  publication  of  it 
to  present  it  to  others  for  their  signature.  The  nature  of  the 
transaction  requires  that  the  memorial  should  be  circulated 
to  obtain  signatures ;  and,  unless  express  malice  is  shown,  the 
conclusion  of  law,  within  the  principle  above  adverted  to  is, 
that  it  was  circulated  with  a  bona  fide  intent  of  obtaining 
signatures,  and  not  to  propagate  slanderous  charges  against 
the  party." 

If  it  be  maintained  that  this  is  not  a  privileged  communi- 
cation, then  it  follows,  as  a  matter  of  course,  that  the  right 
of  petitioning  the  governor  to  pardon,  or  commute,  under 
certain  circumstances,  is  entirely  taken  away.  The  indict- 
ment, if  one  were  found  in  this  case,  would  be  for  a  writing 
whose  tendency  was  to  *' blacken  the  memory  of  the  dead," 
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and  the  statute  which  defines  libel  in  that  manner  also  pro- 
vides that  the  truth  may  be  given  in  justification  in  all  cases, 
except  where  the  indictment  is  for  a  libel  tending  to  ''blacken 
the  memory  of  the  dead  or  to  expose  the  natural  defects  of 
the  living."    So  that  under  an  indictment  for  this  class  of 
libel,  it  would  not  be  advisable  to  give  the  truth  in  evidence. 
Let  us  use  an  illustration  for  the  purpose  of  testing  the 
position  as  taken  by. those  who  claim  that  this  is  not  a  privi- 
leged communication.     Suppose,  for  instance,  that  Mr.  Sam- 
uel Hale  should  wake  up  in  the  night  thinking  that  he  heard 
some  person  in  his  house.    He  should  seize  his  gun  or  pistol, 
and  in  going  to  the  door  should  see  a  man  emerging  from 
his  door,  running  away  from  his  house.     He  shoots  at  him, 
the  shot  takes  effect  and  kills  the  person.    If  complaint  is 
made  against  him  as  his  case  would  stand  under  the  law  of 
the  land,  he  would  be  guilty  of  murder;  that  killing  would 
not  be  in  self-defense,  or  in  defense  of  his  property  or  any  of 
his  family,  but  he  killed  the  man  when  he  was  retreating, 
after  he  had  committed  the  offense,  and  it  would  be  as  much 
murder  as  if  he  shot  him  next  day,  or  went  into  the  jail,  after 
his  capture,  and  shot  him  there.     Supposing  he  is  proceeded 
against  and  convicted,  it  would  be  murder;  there  would  be 
no  defense;  there  must  be  a  perversion  of  law  or  perjury  by 
the  jury  to  acquit  him,  and  the  jury  must  fix  his  punishment 
at  imprisonment  for  life.     The   citizens  are  aroused;   they 
think  the  sentence  unjust,  and  wish  to  apply  to  the  governor 
for  a  pardon.    It  would  not  be  sufficient  to  allege  in  the  peti- 
tion that  Mr.  Hale  was  always  a  respectable  citizen.    Dr. 
Webster  was  a  respectable  citizen ;  John  C.  Colt  was  a  re- 
spectable citizen.     It  would  be  necessary  to  show  to  the  gov- 
ernor the  circumstances  under  which  the  shooting  took  place. 
They  proceed  to  write  down  that  the  deceased  was  a  bur- 
glar; he  had  already  committed  a  burglary;  was  notorious, 
perhaps,  and  had  been  convicted  for  burglary;  the  deceased 
was  in  his  house,  and  under  the  excitement  of  the  time  and 
the  occasion,  he  used  firearms  upon  him  and  killed  him,  under 
circumstances  which  the  law  would  not  justify.     The  moment 
you  write  down  the  word  "burglar"  in  that  petition  you  are 
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guilty  of  a  libel ;  you  blacken  the  memory  of  the  dead,  and 
every  man  who  signs  that  petition  is  guilty  of  a  crime  before 
the  law,  and,  when  he  is  indicted,  he  can't  prove  that  that 
man  was  a  burglar  in  fact,  because  the  statute  forbids  it. 
The  law  is  not  guilty  of  any  such  absurdity.  When  it  is 
properly  understood  it  harmonizes  in  all  its  particulars.  This 
statute  was  not  intended  to  apply  to  any  such  case. 

Carrying  the  illustration  a  little  further,  suppose  some  of 
our  enterprising  newspaper  men  should  send  down  to  Spring- 
field and  obtain  a  copy  of  the  petition  and  publish  it  in  their 
newspaper.  They  have  published  a  libel.  They  are  indicted. 
What  will  they  say?  Can  they  give  the  truth  in  evidence? 
No!  What  would  be  their  defense?  Certainly,  if  every  man 
who  signed  this  petition  aided  in  forwarding  it  to  the  gov- 
ernor for  the  purpose  of  having  him  act  upon  it  under  the 
constitutional  power  vested  in  him  were  guilty  of  libel  by 
that  act  itself,  then  they  were  guilty  of  libel  when  they  pub- 
lished it  Their  only  defense  would  be  that  this  was  a  paper 
used  ill  the  "regular  course  of  justice,"  and  they  had  a  right 
to  publish  it  for  that  reason.  Upon  no  other  ground  could 
they  defend  themselves  against  an  indictment  for  libel. 

There  is  another  position  that  may  be  taken  in  this  case^ 
that  the  rule  of  privilege  extends  to  all  confidential  communi- 
cations sent  to  the  president  of  the  United  States,  or  to  the 
governor  of  a  state,  in  the  course  of  the  performance  of  any 
duty  that  he  may  perform  as  an  ofiBcer,  and  was  so  decided 
on  the  Burr  trial  by  Chief  Justice  Marshall.  I  have  a  case 
here,  the  case  of  Gray  v.  Pentland,  2  Serg.  &  B.  23 : 

**A  subpoena  had  issued  from  the  court  below  and  had  been 
served,  directed  to  the  governor  and  secretary  of  the  common- 
wealth, with  a  duces  tecum  for  the  deposition."  That  was  a 
deposition  which  was  alleged  to  have  amounted  to  a  libel, 
**and  a  rule  was  entered  for  the  purpose  of  taking  their  depo- 
sitions in  Harrisburg.  But  they  declined  appearing,  either 
under  the  rule  or  the  subpcena.  They  also  declined  deliver- 
ing to  the  plaintiff  the  deposition  made  by  the  defendant" 

Breckenridge,  J.,  giving  the  opinion  of  the  court,  says: 
**As  to  the  governor,  in  this  case,  being  compelled  to  give 
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the  deposition  or  writing  transmitted  to  him,  I  am  inclined 
to  think  it  cannot  be  done.  It  must  be  a  matter  within  his 
discretion  to  furnish  or  refuse  it,  and  this  on  the  ground  of 
public  policy.*' 

This  case  was  cited  and  approved  by  the  supreme  court  of 
Pennsylvania  by  Chief  Justice  Gibson,  in  the  case  of  Youten 
V.  Sanno,  6  Watts,  166. 

It  is  not  pretended  that  the  secretary  of  state  knows  any 
fact  connected  with  this  matter,  independent  of  his  being  the 
mere  legal  custodian  of  that  paper  under  the  duties  of  his 
office.  It  may  be  necessary,  in  the  case,  to  summon  the  gov- 
ernor as  a  witness,  to  show  who  presented  it  and  what  was 
said,  and  I  hold,  and  it  is  a  position  that  cannot  be  success- 
fully overthrown,  that  the  communication  itself  is  a  privi- 
leged communication,  and  the  document  is  not  admissible  in 
evidence,  as  the  foundation  of  an  indictment,  unless  it  shows 
that  matter  was  thrown  into  the  petition  which  was  not  per- 
tinent to  the  application,  and  with  the  malicious  design  of 
merely  blackening  the  memory  of  the  dead.  As  this  is  an 
application  for  an  attachment  without  obtaining  an  order  to 
show  cause,  and  there  is  no  affidavit  to  anything  in  the  case 
to  show  to  the  court  that  there  is  any  such  feature  to  this 
paper,  it  is  my  duty  to  presume,  in  the  absence  of  such  evi- 
dence, that  there  is  no  such  feature  to  it  and  to  deny  this 
application. 


(Buperior  Court  of  Chicago,) 
James  Pratt 

VB. 

Bussell  Orimes. 

(October,  1869.) 

Appeal  awd  Ebbob — Poweb  of  Coubt  Whebe  Case  Revebso)  and  Re- 
manded Without  Dibegtions.  Where  a  decree  in  equity  in  far 
TOP  of  the  defendant  has  been  reversed  and  the  case  remanded 
by  the  supreme  court  without  directions  the  lower  court  has 
complete  power  over  the  disposition  of  the  case. 
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Motion  for  leave  to  introduce  further  evidence  in  a  case 
that  had  been  reversed  by  the  supreme  court 

Jameson,  J.: — 

This  is  a  motion  for  leave  to  introduce  further  evidence  in 
a  case  that  has  come  from  the  supreme  court.  That  court  re- 
versed the  decree,  and  remanded  the  case  without  any  direc- 
tions, simply  saying:  **We  reverse  the  decree  on  the  ground 
that  therei  is  no  sufiScient  pi'oof  of  settlement,  and  remand 
the  cause.'*  It  is  contended  by  the  party  prevailing  that  all 
we  have  to  do  is  to  enter  a  decree.  On  the  part  of  the  de- 
fendant here,  it  is  contended  that  this  order  does  not  pre- 
clude the  introduction  of  further  testimony,  and  a  hearing 
of  the  case. 

On  the  part  of  the  complainant,  a  case  has  been  read  to  the 
court  from  1  Kane,  586,  at  law,  which  is  supposed  to  settle 
the  rule  as  the  complainant  contends  it  should  be.  In  that 
case,  the  court  of  errors  of  New  York  reversed  a  case  that 
had  come  up  from  the  supreme  court,  and  ordered  the  court 
below  to  enter  an  order  decreeing  a  hearing  of  the  matter 
de  novo  for  a  new  trial  by  a  jury.  The  order  of  the  court  of 
errors  was  not  obeyed  by  the  court  below.  A  new  trial  was 
had,  but  without  the  issuing  of  an  order  for  a  venire.  The 
case  going  again  to  the  court  of  errors,  it  was  held  that  that 
was  error;  that  the  court  below  should  have  first  entered  an 
order  for  a  venire  de  novo,  and  thereupon  a  new  trial  would 
properly  have  been  had.  Because  there  was  no  such  order 
entered,  the  case  was  remanded  again.  This  is  a  case  at  law, 
and  even  if  it  was  in  its  circumstances  precisely  similar  to 
this — that  is,  had  the  court  of  errors  merely  reversed  and 
remanded  the  case  without  direction,  I  doubt  very  much  if  it 
would  have  applied  to  a  case  in  chancery.  On  the  other 
hand,  the  defendant  has  read  several  cases  which  I  think 
establish  a  contrary  rule.  In  the  case  of  Wescoi  v.  Wood- 
worth,  1  Hopkins,  Ch.  576,  it  was  held  that  where  a  case 
had  been  taken  to  the  supreme  court,  and  an  order  of  re- 
manding the  case  was  entered,  that  it  was  the  duty  of  the 
court  below  to  allow  evidence  anew  as  to  a  party  who  had 
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been  made  a  party  to  the  suit  after  the  evidence  as  to 
other  defendants  had  been  taken  originally.  It  seems  that 
there  were  certain  defendants;  the  case  had  been  prepared 
for  trial  in  the  court  below  as  to  them,  and  all  tiie  evi- 
dence taken,  and  then  another  party  was  made  party  to  the 
suit.  The  court  went  on  and  entered  a  decree,  and  in  the 
supreme  court  the  case  was  reversed  and  remanded.  The 
new  party  to  the  case  claimed  the  right  to  introduce  evidence 
on  the  hearing,  which  was  overruled,  and  the  case  was  heard 
on  the  evidence  originally  in  the  case.  The  supreme  court 
held  that  that  was  error.  There  are  also  two  cases  in  3  Dana 
(Ky.),  76,  536  {RUey  v.  WUeyj  Broadhus  v.  Broadhus),  to 
this  effect:  where  a  cause  has  been  reversed  and  remanded 
without  directions,  the  court  below  has  the  same  power  over 
it  as  though  it  had  never  been  to  a  higher  court,  and  of 
course  it  may  either  set  aside  orders  entered  in  the  cause  that 
was  originally  before  it,  or  it  may  make  duch  decree  as  seems 
to  be  equitable  and  just.  I  think  that  these  two  cases  are 
pertinent  to  this,  and  must  govern.  In  this  case  it  is  claimed 
by  the  defendant  that  one  of  the  depositions  used  on  the  trial 
in  this  court  was  not  taken  to  the  supreme  court.  It  formed 
no  part  of  the  record,  but  was  lost,  and  it  is  claimed  had  that 
deposition  been  on  file  as  a  part  of  the  record,  the  case  might 
have  been  very  different  in  the  supreme  court  This  presents 
a  strong  equitable  claim  for  the  allowance  of  this  motion. 
The  motion  is  allowed. 

NOTE. 
Case  on  former  appeal,  see  Pratt  v.  Orimes,  48  III.  876.— Bd. 
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{OircuU  Court  of  Peoria  County,) 
A.  M.  Wifey,  et  al. 
vs. 
James  Smith,  Collector  of  Elmwood  Township,  and  0.,  B.  & 

Q.  B.  B.  Oo. 
(February.  1870.) 

L  Railboah  Aid  Subscbiftion — ^Validation  of  Void  Subscription  bt 
Lboislatube.  Where  a  township  by  resolution  voted  to  subscribe 
forty  thousand  dollars  more  to  the  capital  stock  of  a  railroad 
corporation  than  it  was  authorized  by  law  to  do;  though  such  a 
subscription  be  illegal,  yet  it  can  be  made  valid  by  a  subsequent 
act  of  the  legislature. 

2.  Samb— Vote  of  People  Not  Necessabt.    The  legislature  can  au- 

thorize such  a  subscription  without  a  vote  of  the  people  to  be 
effected  thereby. 

3.  Statutes — Constitutionality — ^Dutt  or  CJouetb.    A  court  ought 

not  to  declare  a  statute  unconstitutional  unless  the  opposition 
between  it  and  the  constitution  is  clear. 

4.  Injunction — ^Doubtful  Case.    An  injunction  should  not  be  issued 

in  a  doubtful  case. 

PuTERBAUGH,  J.,  after  stating  the  facts  in  the  case;  dis- 
cussing when  a  court  of  chancery  will  interfere  to  prevent 
ihe  collection  of  taxes;  the  authority  of  towns  and  cities  to 
subscribe  for  stock  in  aid  of  the  construction  of  railroads, 
and  holding  that  the  subscription  of  the  township  of  Elm- 
wood  to  the  stock  of  the  Dixon  Peoria  and  Hannibal  rail- 
road company  of  thirty-five  thousand  dollars,  as  authorized 
by  the  charter  of  said  company  was  valid,  concluded  as  fol- 
lows: 

On  the  day  of  the  election  one  of  the  citizens  offered  a  reso- 
lution which  was  adopted,  as  follows : 

*^  Resolved,  That  it  is  expedient  for  the  township  of  Elm- 
wood  to  subscribe  to  the  capital  stock  of  the  Dixon,  Peoria 
and  Hannibal  railroad  company,  in  addition  to  the  thirty-five 
thousand  dollars  authorized  by  the  charter  of  said  company, 
the  further  sum  of  forty  thousand  dollars ;  and  that  the  poll 
list  and  box  be  now  open  for  the  legal  voters  of  this  towji 
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to  vote,  'For  subscription/  or  'Against  subscription,'*  to 
that  amount,  and  that  the  terms  end  conditions  of  subscrip- 
tions to  the  same,  be  the  same  as  those  upon  which  the  vote 
for  thirty-five  thousand  dollars  as  authorized  by  the  charter, 
is  this  day  to  be  taken,  and  that  this  poll  list  and  box  be  kept 
open  for  the  reception  of  votes  until  six  o'clock,  p.  m.,  of 
this  day." 

The  subscription  of  forty  thousand  dollars  was  carried,  by 
this  vote,  by  a  large  majority. 

To  show  that  the  proceedings  in  calling  this  town  meeting, 
and  in  voting  forty  thousand  dollars  additional  subscription, 
was  illegal,  no  argument  is  needed.  It  is  sufficient  to  say 
that  it  wa^  wholly  unwarranted  and  unauthorized  by  law. 

It  is  claimed  by  the  defendants  that  this  vote,  though  void 
at  the  time  of  the  election,  has  been  legalized  by  subsequent 
acts  of  the  legislature. 

Before  the  subscription  was  made,  but  after  the  election 
referred  to,  viz.:  April  17,  1869,  the  legislature  passed  *'an 
act  to  legalize  the  election  in  relation  to  this  subscription." 

The  act  provides  that  a  certain  election  held  in  the  town- 
ship of  Elmwood,  in  Peoria  county,  on  the  16th  day  of 
March,  A.  D.  1869,  at  which  a  majority  of  the  legal  voters 
of  said  township,  in  special  town  meeting,  voted  to  subscribe 
for  and  take  forty  thousand  dollars  of  the  capital  stock  of 
the  Dixon,  Peoria,  and  Hannibal  railroad  company,  over  and 
aoove  the  $35,000  which  was,  on  the  same  day,  subscribed  for 
and  taken  in  accordance  with  the  provisions  of  the  charter  of 
said  company,  is  hereby  legalized  and  confirmed,  and  is  de- 
clared to  be  binding  upon  said  township,  and  the  said  forty 
thousand  dollars,  when  subscribed,  according  to  the  condi- 
tions of  said  vote,  may  be  collected  from  said  township  in 
the  same  manner  as  if  the  said  subscription  had  been  made 
under  the  provisions  of  said  charter. 

This  act,  if  it  is  within  the  power  of  the  legislature  under 
the  constitution  so  to  do,  seems  to  cure  the  illegality  of  the 
election  referred  to. 

It  is  urged  that  it  is  not  within  the  power  of  the  legisla- 
ture to  make  a  void  act  valid,  and  that  the  act  is  repugnant 
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to  that  part  of  the  constitution  which  prohibits  the  passage 
of  ex  post  facto  laws. 

The  policy  of  passing  laws  by  our  legislature  imposing  the 
burden  of  taxation  upon  the  people  of  a  locality  for  any 
specified  purpose,  without  their  consent  expressed  at  a  legal 
election  may  well  be  questioned.  Voters  are  not  required  to 
attend  any  election  in  order  to  be  bound  by  it,  unless  it  is  a 
legal  election  held  according  to  the  forms  of  the  law. 

If  the  question  was  an  open  one,  I  should  hesitate  before 
subscribing  to  the  doctrine,  that  the  legislature  has  power  to 
authorize  the  oflScers  of  any  county,  city  or  town  to  take 
stock  in  any  public  enterprise,  without  first  submitting  the 
matter  to  the  citizens  for  their  approval  or  rejection. 

But  that  question  may  be  considered  as  settled.  It  has 
been  frequently  held  by  the  supreme  court  of  this  state,  as 
well  as  that  of  other  states,  that  it  is  competent  for  the  legis- 
lature to  bestow  the  power  directly  upon  a  county,  city  or 
town  to  subscribe  for  and  take  stock  in  a  railroad,  without 
requiring  the  subject  to  be  submitted  to  a  vote  of  the  people. 
Johixson  V.  Stark  County,  24  111.  75;  Perkins  et  al,  v.  Trus- 
tees, etc.,  24  111.  208;  Town  of  Keithsburg  v.  Frisk,  34  111.  405. 

If  the  legislature  has  the  power  to  authorize  towi>  officers 
to  subscribe  stock  in  a  railroad  company,  without  the  vote  of 
the  people  to  be  taxed,  by  a  parity  of  reasoning,  it  would  seem 
that  it  has  the  power  to  pass  a  curative  act  as  in  this  case. 
Laws  of  this  character  are  frequently  passed  to  secure  the 
collection  of  taxes  defectively  levied,  and  they  have  always 
been  sustained  by  the  counts.  Cowgill  et  dl,  v.  Long,  15  111. 
202;  City  of  Bridgeport  v,  Housatonic  R.  B.  Co,,  15  Conn. 
475;  Board  of  Commissioners  v.  Bright,  18  Ind.  93;  Town 
of  Keithsburg  v.  Frisk,  34  111.  405;  McMillen  v,  Boyles,  6 
Iowa,  304;  Thomson  v,  Lee  County  (Iowa),  3  Wallace,  381; 
Gelpcke  v.  The  City  of  Dubuque,  1  Wallace,  175. 

The  rule  which  is  laid  down  by  Cooiey  on  Constitutional 
Limitations,  as  applicable  to  cases  of  this  nature,  is  this :  If 
the  thing  wanting  or  which  failed  to  be  done,  and  which  con- 
stitutes the  defect  in  the  proceedings,  is  something  which  the 
legislature  might  have  dispensed  with  the  necessity  of  by 
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prior  statute,  then  a  subsequent  statute  dispensing  with  it  ret- 
rospectively must  be  sustained.  And  so  if  the  defect  consists 
in  doing  something  which  the  legislature  ndght  have  made 
immaterial  by  prior  law,  it  may  also  be  made  immaterial  by 
subsequent  law.     Cooley's  Const.  Limitations,  371. 

And  so  in  this  case,  if  the  legislature,  as  we  have  seen,  can 
authorize  a  subscription  to  a  railroad  company  without  a 
vote  of  the  people,  it  can  certainly  give  validity  to  an  illegal 
election  and  authorize  a  subscription  of  stock  under  that  vote. 

In  order  to  overthrow  the  action  of  the  town  authorities 
of  Elmwood,  in  the  view  I  take  of  this  case,  the  court  must 
pronounce  an  act  of  the  legislature — ^a  co-ordinate  branch  of 
the  state  government — unconstitutional  and  void.  The  ques- 
tion whether  a  law  be  void  for  its  repugnancy  to  the  consti- 
tution is  at  all  times  a  question  of  much  delicacy,  which  ought 
seldom,  if  ever,  to  be  decided  in  the  afftimative  in  a  doubtful 
case.  A  court  ought  not  to  declare  a  ]aw  unconstitutional, 
unless  the  opposition  between  it  and  the  constitution  is  direct 
and  clear.  The  policy  of  the  act  referred  to  is  one  of  legis- 
lative discretion  and  not  one  of  judicial  cognizance. 

The  counsel  for  the  complainants  has  suggested  that  if  the 
court  has  a  doubt  as  to  the  propriety  of  issuing  an  injunc- 
tion in  this  case,  that  it  ought  to  be  granted,  in  order  that  the 
collection  of  the  taxes  may  be  stayed  until  the  case  is  passed 
upon  by  the  supreme  court. 

As  I  understand  the  law  this  extraordinary  writ  should 
never  be  issued  in  a  doubtful  case.  The  application  has  been 
heard  upon  the  merits  of  the  case,  as  admitted  by  counsel.  It 
is  not  probable  that  any  new  facts  will  be  elicited.  The 
bonds  have  been  issued  and  are  probably  in  the  hands  of  in- 
nocent parties,  and  unless  this  tax  is  collected  any  provision 
made  for  the  payment  of  the  interest  that  will  soon  fall  due, 
the  town  of  Elmwood  will  be  liable  to  be  sued  upon  every 
coupon  for  the  current  year,  and  thus  become  involved  in  a 
multiplicity  of  suits.  While  on  the  other  hand  it  must  be 
admitted  that  if  the  bonds  are  illegal,  it  will  work  a  hardship 
upon  the  tax  payers  to  be  compelled  to  pay  the  assessment 
for  the  current  year. 
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From  the  imx)ortaiice  of  fhe  case,  I  regret  that  the  pressing 
busmess  of  the  court  prevents  a  review  of  all'  the  points  raised 
by  counsel  in  this  case.  I  have  been  compelled  to  confine  my- 
self to  the  more  important  points,  and  have  not  had  time  to 
rewrite  or  review  this  opinion. 

The  injunction  is  denied. 


(Circuit  Court  of  Cook  County.    In  Chancery,) 

Cleveland  Boiling  Mill  Oo. 

vs. 

Henry  Crawford,  Oreat  Southern  Railway,  et  aL 

(January,  1891.) 

L  Gkeditobs'  Bnx — ^Appointment  of  Receiyeb  in  Fobeion  State  No 
Bab  To.  The  pendency  of  a  creditors'  bill  and  the  appointment 
of  a  receiver  in  a  foreign  state  is  no  bar  to  the  filing  of  a  similar 
bill  here. 

2.  Receivebs — ^Appointment  in  FObeign  State — No  Title  to  Assets 

Hebe.  The  appointment  of  a  receiver  in  a  foreign  state  does  not 
prevent  a  legal  or  equitable  attachment  in  Illinois  as  the  re- 
ceiver in  the  foreign  state  acquires  no  title  to  assets  here. 

3.  Ck)BPOBATIONB — ^RlOHT  TO  ISSUE  CAPITAL  STOCK  IN  PAYMENT  OF  ITS 

Debts.  A  railroad  corporation  has  th6  right  to  issue  its  stock  to 
pay  for  the  construction  of  its  own  road. 

4.  Cbeditob's  Bnx  bt  Cbeditob  of  Ck)BFOBATioN.    Where  the  creditor 

of  a  corporation  seeks  to  compel  a  third  person  to  account  to  the 
corporation,  the  creditor's  equities  are  derivative  and  must  be 
sought  through  the  equities  of  the  corporation. 

5.  COBPOBATIONS — ^EnQUIBT  INTO  TiTLE  OF  DiBECTOBS  TO  ThEIB  OFFICE. 

The  court  will  not  enquire  whether  or  not  a  contract  is  illegal 
because  approved  by  a  de  facto  and  not  a  de  jure  board  of  di- 
rectors as  it  cannot  enquire  collaterally  into  the  title  of  the 
directors  to  their  office  and  it  was  sufficient  if  the  contract  was 
made  by  a  de  facto  board. 

6.  COBFOBATIONS — ^KiAJOBITT  StOCKHOLDEBS  CoNTBACTINO  WFTH  COBPO- 

BATioN.  When  the  owner  of  99  per  cent  of  the  capital  stock  of  a 
corporation  enters  into  a  construction  contract  with  the  corpora- 
tion the  contract  is  not  void,  if  made  in  good  faith,  with  a  bona 
fide  board  of  directors  acting  in  the  usual  discharge  of  their 
duties. 

7.  JXTDGMENT  AOAINST  Ck)BPOBATION — ^BINDING  ON   STOCKHOLDEBS.       A 

Stockholder  cannot,  in  the  absence  of  fraud,  challenge  a  Judge- 
ment against  the  corporation. 
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8.  CoBPOBATioNS — ^LiABiLTiT  OF  OwNEB  OF  Aix  STOCK.  Where  the 
owner  of  all  the  stock  of  a  corporation  usurps  all  the  functions 
of  the  board  of  directors,  and  takes  possession  of  all  the  cor- 
porate property  and  controls  it  as  his  own  private  property,  he 
must  he  held  to  the  same  liability  as  th^  directors  would  have 
been,  had  they  converted  the  property  to  their  own  use. 

'O.  CoEFOBATiONS — Capftal  Stock.  The  capital  stock  of  a  corporation 
is  a  trust  fund  for  the  benefit  of  creditors  and  neither  the  board 
of  directors  nor  the  corporation  can  give  it  away  or  divert  it  to 
the  private  use  of  the  directors  or  other  officers  of  the  corpora- 
tion. 

10.  COBPOBATIONS — ^USED  AS  A  CLOAK  FOB  INDIVIDUAL  ENTEBPBISE.     The 

law  authorizing  the  formation  of  corporations  never  intended 
that  persons  should  carry  on  individual  enterprises  under  the 
guise  of  corporate  action. 

11.  Stock HOLDEBs— Duty  to  Cbeditobs.     In  so  far  as  shareholders 

have  power  to  control  the  funds  in  which  the  corporate  creditors 
have  an  interest,  shareholders  must  be  regarded  as  occupying 
towards  them  a  position  of  trust 

12.  Ck)BPOBATION8 — LlABILrTY  OF  OWNEB  OF  ALL  STOCK  SELLING  Ck>BPO- 

BATE  Pbopebty.  Where  the  owner  of  the  entire  stock  of  a  corpo- 
ration sells  the  corporate  prox>erty  and  consents  to  the  foreclos- 
ure of  a  mortgage  thereon,  in  consideration  of  a  certain  pay- 
ment, and  for  the  purpose  of  cutting  off  general  creditors,  the 
court  will  compel  such  owner  to  account  for  the  property  on  the 
proceeds  of  the  sale. 

13.  Cobpobations — Right  to  Pbefeb  Cbeditobs.    Where  a  corporation 

is  insolvent  and  a  receiver  is  in  possession  of  its  property,  such 
property  can  be  appropriated  only  to  the  payment  of  the  co]> 
porate  debts.  A  director  who  is  also  a  creditor  can  not  apply 
such  property  to  the  payment  of  his  debt,  to  the  exclusion  of 
other  creditors. 

14.  Cobpobations — Rights  of  Cbeditobs.    A  corporation  does  not  ex- 

ist solely  for  the  benefit  of  stockholders.  It  also  exists  for  the 
benefit  of  its  creditors. 

15.  Cobpobations — Individual  Entebpbises — ^Liability  of  Owneb  of 

Entibe  Capital  Stock.  If  corporate  form  Is  used  for  individual 
enterprises,  the  individual  as  to  creditors  stands  as  a  trustee  ex 
maleflcio,  usurping  the  power  and  place  of  the  legal  trustee,  the 
corporation.  Any  creditor  would  have  the  right  to  call  him  to 
account  and  he  could  not  shield  himself  behind  the  nominal  ac- 
tion of  the  corporation  by  its  "dummy"  board  of  directors. 

Bill  filed  by  the  Cleveland  Rolling  Mill  Company  againsi 
Henry  Crawford,  H.  H.  Porter  and  the  Chicago  &  Great 
Southern  Railway  Company  for  an  accounting.  Demurrer 
to  same  heard  before  Judge  Murray  F.  Tuley.  The  facts  are 
stated  in  the  opinion. 
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Samusl  W,  Packard,  for  complainant. 
Chirdner,  McFadden  <fe  Gardner,  for  defendants. 

TULEY,  J. : — 

The  allegations  of  the  bill  of  complaint  in  this  case  are 
anomalous  and  probably  very  diflScult  of  proof,  but  in  de- 
ciding the  demurrer,  however,  they  must  be  taken  as  true. 
The  bill  is  a  creditor's  bill,  founded  on  a  judgment  against 
the  defendant  corporation  for  $4,365.74;  a  return  of  nulla 
bona  oa  an  execution  issued  thereon,  and  seeks  an  accounting 
for  certain  property,  and  assets  of  the  corporation  alleged  to 
be  in  the  defendant,  Crawford's,  possession,  and  of  certain 
moneys  alleged  to  be  due  Crawford  from  the  defendant  Por- 
ter which  ought  to  be  applied  in  the  discharge  of  complain- 
ant's judgment. 

I  will  first  dispose  of  some  minor  points  before  passing 
upon  the  main  question  made  by  the  bill. 

The  pendency  of  a  creditor's  bill  in  Indiana  upon  the  judg- 
ment of  Hack  et  al.,  in  which  a  receiver  was  appointed,  is 
no  bar  to  the  prosecution  of  this  suit.  The  receiver  in  that 
case  acquired  no  such  title,  by  his  appointment,  to  assets  in 
this  state  as  would  prevent  a  legal  or  equitable  attachment 
thereof  by  an  Illinois  creditor.  Bhawn  v.  Pearce,  110  111. 
356. 

Nor  does  the  pending  of  a  creditor's  bill  in  Indiana  pre- 
vent the  sustaining  of  a  creditor's  bill  in  this  state.  The 
complainant  can  have  no  relief  as  to  the  $700,000  of  stock 
issued  by  Crawford,  as  president,  to  himself,  as  the  board 
of  directors  subsequently  ordered  it  paid  to  him  on  account 
of  the  construction  contract.  It  then  ceased  to  be  unpaid 
stock.  A  corporation  has  the  right  to  use  its  own  stock  in 
payment  for  the  construction  of  its  own  road  Crawford 
cannot  be  charged  as  a  trustee  in  an  express  trust  by  the  re- 
ceipt of  one  million  of  bonds  for  the  purposes  expressed  in 
the  unsigned  memorandum,  for  thetreason  that  it  does  not  ap- 
pear therefrom  that  he  agreed  to  appropriate  the  proceeds  of 
the  bonds  to  the  pajonent  of  the  creditors  of  the  corporation. 
His  agreement  to  furnish  money  to  pay  such  creditors  does 
not  make  him  a  trustee. 

Treating  the  relations  between  Crawford  and  the  board  of 
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directors  as  in  good  faith  and  such  as  the  law  presumes  to 
exist  between  them,  the  bill  is  defective  in  not  maldng  the 
specific  allegation  that  Crawford  has  not  accounted  to  the 
corporation  for  the  stocks  and  bonds  delivered  him.  In  such 
a  case  the  creditors'  equity  is  derivative  and  must  be  sought 
through  the  equities  of  the  corporation. 

It  is  alleged  that  the  bonds  and  stocks  agreed  to  be  paid 
for  the  construction  of  the  road  were  greatly — four  times,  it 
is  alleged — ^in  excess  of  the  cost  thereof.  No  fraud  is  charged 
on  the  directors  as  to  the  making  of  the  construction  contract, 
and  as  no  statement  is  found  in  the  bill  as  to  the  actual  cost 
or  value  of  the  work,  the  court  cannot  grant  relief  as  to  such 
contract,  solely  because  it  is  alleged  that  an  excessive  price 
was  agreed  to  be  paid  therefor. 

The  contract,  it  is  charged,  was  never  legally  entered  into 
because  the  Crawford  board  was  only  a  de  facto  and  not  a 
de  jure  board.  The  court  cannot  in  this  proceeding  inquire 
into  the  title  of  the  directors  to  their  office,  and  it  was  suffi- 
cient if  the  contract  was  made  by  a  de  facto  board. 

The  mere  fact  that  Crawford  owned  99-100  of  the  stock 
would  not  make  the  construction  contract  void  as  being  in 
effect  a  contract  with  himself.  One  great  object  in  becoming 
a  stockholder  in  a  corporation  is  to  avoid  individual  liability. 
No  reason  is  perceived  why  such  a  stockholder  may  not  enter 
into  a  construction  contract,  if  made  in  good  faith,  with  a 
bona  fide  board  of  directors  acting  in  the  usual  discharge  of 
their  duties. 

Crawford  cannot  challenge  the  judgment  against  the  corpo- 
ration. A  judgment  against  the  corporation  is  conclusive, 
in  the  absence  of  fraud,  upon  all  stockholders.  Thompson, 
Stockholders,  sees.  329,  337,  and  cases  cited. 

This  disposes  of  all  the  minor  points  raised  ui)on  the  de- 
murrer. 

The  main  question  and  one  of  great  importance  is  whether 
taking  the  allegations  of*  this  bill  as  true,  can  the  defend- 
ant Crawford  be  held  chargeable  as  trustee,  and  accountable, 
as  such,  to  creditors  for  the  property  and  assets  of  the  cor- 
poration which  came  to  his  hands!  The  bill  alleges  in  sub- 
stance that  about  the  year  1881  Crawford  purchased  the  block 
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coal  road  which  had  about  twenty  miles  of  completed  road, 
and  shortly  thereafter  he  bought  the  Great  Southern  rail- 
road, an  uncompleted  road  some  100  miles  in  length,  and  then 
consolidated  the  railroads  under  the  laws  of  Indiana  under 
the  name  of  the  Great  Southern  Railway.  He  undertook  the 
completion  as  if  it  was  private  property,  using  large  amounts 
of  his  own  money  in  so  doing,  without  consulting  the  nominal 
board  of  directors.  That  when  he  made  the  purchase  of  the 
Great  Southern  Railway  he  made  it  a  condition  that  the 
board  of  directors  should  resign  so  that  he  could  appoint  his 
own  board.  That  he  appointed  relatives  and  employees  of 
his  own  as  directors,  and  caused  them  to  enter  into  a  con- 
struction contract  with  himself  by  which  he  was  to  receive 
all  the  property  of  the  corporation,  and  its  bonds  and  stocks, 
to  an  amount  several  times  in  excess  of  the  cost  of  construc- 
tion. 

It  is  alleged  that  in  entering  into  the  construction  contract 
and  in  all  their  other  acts,  the  members  of  the  board  of  direc- 
tors did  not  act  of  their  own  volition,  but  were  simply  in- 
strmnents  to  register  the  wishes  and  desires  of  Crawford. 
That  it  was  a  bogus  or  ** dummy"  board  and  that  \ts  inter- 
vention in  the  affairs  of  the  company  was  merely  perfunc- 
tory and  as  the  agent  of  Crawford.  It  is  alleged  that  Craw- 
ford was  as  absolutely  in  the  control  of  the  corporation  and 
of  its  assets  as  he  could  have  been  had  it  been  a  corporation 
sole,  and  he  the  member  thereof,  and  therefore  that  equity 
should  regard  the  substance  and  not  the  form  of  the  trans- 
action, and  hold  that  in  making  its  construction  contract  he, 
Crawford,  was  the  only  party  to  the  same;  that  it  was  in 
effect  a  contract  by  himself  with  himself.  Taking  the  alle- 
gations of  the  bill  as  true,  there  was  only  a  form,  a  semblance 
of  a  corporation,  and  the  building  of  this  railroad  was  an 
individual  and  not  a  corporate  enterprise.  If,  as  alleged, 
Crawford  did  in  fact  usurp  all  the  functions  of  the  board  of 
directors,  and  did  take  possession  of  the  corporate  property, 
and  manage  and  control  it  as  his  own  private  property,  and 
convert  it  to  his  own  use,  he  must  be  held  to  the  same  liability 
as  the  directors  would  have  been  held,  had  they  converted 
the  property  to  their  own  use.  It  is  not  only  charged  that 
18 


194  Circuit  C!oubts  op  Illinois. 

he  ignored  the  board  of  directors  and  usurped  its  functions, 
but  also,  that  he  ignored  the  construction  contract  and  at 
his  own  will,  without  consulting  the  board,  made  contracts 
and  contracted  debts  in  the  name  of  the  corporation  for  work 
included  in  the  construction  contract,  many  of  which  debts 
still  remain  unpaid.  It  is  the  recognized  American  doctrine 
that  the  capital  stock  and  property  of  a  corporation  is  a  trust 
fund,  held  primarily  for  the  payment  of  creditors,  and  that 
neither  the  board  of  directors  nor  the  corporation  can  give 
it  away  or  divert  it  to  the  private  use  of  the  members  of  the 
board,  or  other  officers  of  the  corporation.  If  the  board  can- 
not do  so,  one  who  usurps  its  functions  and  takes  possession 
of  the  trust  property  and  uses  it  and  converts  it  as  his  own 
individual  property,  cannot  do  so. 

If  B  usurps  the  functions  of  A  and  takes  possession  of  the 
trust  property  of  which  A  is  the  trustee,  B  will  be  held  to  ac- 
<count  as  trustee  ex  maleficio.  And  in  this  case  if  the  allega- 
tions of  the  bill  are  true,  Crawford  must  be  held  to  account 
:as  trustee  ex  maleficio  for  all  the  corporate  property  which 
has  come  into  his  possession.  It  is  the  duty  of  a  court  of 
•equity  to  strip  the  transaction  of  its  corporation  disguise  and 
hold  the  real  actor  responsible.  The  law  authorizing  the  for- 
mation of  corporations  never  intended  that  persons  should 
^arry  on  individual  enterprises  under  the  disguise  of  cor- 
porate action.     To  do  so  is  a  fraud  upon  the  law  itself. 

It  also  appears  by  the  bill  that  the  defendant  Crawford 
•entered  into  an  arrangement  with  a  syndicate  which  held,  as 
collateral  to  Crawford's  indebtedness,  all  the  bonds  and  stock 
of  the  corporation  which  had  then  been  issued,  by  which  he 
sold  the  railroad  to  the  syndicate  and  agreed  that  the  con- 
struction contract  should  be  cancelled,  the  trust  deed  secur- 
ing the  first  mortgage  bonds  be  foreclosed,  and  the  property 
of  the  corporation  sold,  and  thereby  the  claims  of  the  cred- 
itors and  stockholders  extinguished,  in  consideration  of  the 
payment  to  Crawford  of  $250,000,  of  the  profits  to  be  made 
by  such  foreclosure  and  sale ;  or,  if  the  syndicate  should  buy 
in  the  railroad  at  such  foreclosure  sale,  it  would  form  a  new 
corporation  and  give  him  one-third  of  the  new  stock,  or  the 
$250,000,  at  the  option  of  the  syndicate.    It  was  in  fact  a 
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sale  of  the  equity  of  redemption  in  all  the  property  of  the 
corporation  by  the  owner  of  nearly  all  the  capital  stock  to 
the  mortgagee  for  such  owner's  (Crawford's)  own  benefit 
and  advantage.  Says  Taylor:  **In  so  far  as  shareholders 
constituting  the  body  corporate  have  power  to  control  the 
funds  in  which  creditors  have  legally  protected  interests, 
shareholders  must  be  regarded  as  occupying  towards  them  a 
position  of  trust,  for  the  latter  have  ordinarily  no  voice  in 
the  corporate  management."  Taylor,  Corp.  sec.  710;  see  also 
Bailroad  Co.  v.  Howard,  7  Wall.  392. 

No  matter  what  form  this  sale  of  the  road  to  the  syndicate 
took,  it  was  in  substance  a  sale  of  the  railroad  by  a  share- 
holder owning  practically  all  the  capital  stock,  to  cut  off 
general  creditors  and  benefit  himself  at  their  expense.  A 
<iourt  of  equity  looks  through  the  forms  of  transactions  to 
the  substance.  Beach  v.  Shaw,  57  111.  17.  Crawford  must 
in  such  case  account  to  the  creditors  either  for  the  property 
of  the  corporation  in  which  they  had  a  legally  protected  in- 
terest, which  was  thus  sold  by  them,  or  for  the  proceeds  of 
the  sale  received  by  him. 

There  is  also  another  ground  upon  which  Crawford  is  liable 
to  account  to  creditors.  At  the  time  of  this  sale  to  the  syndi- 
cate the  corporation  was  in  a  state  of  bankruptcy  and  in 
the  hands  of  a  receiver  whom  it  is  alleged  Crawford  procured 
to  be  appointed.  That  being  the  case,  the  corporate  property 
was  a  trust  fund  for  creditors  which  it  was  the  duty  of  the 
directors  and  of  the  parties  in  control  thereof  to  appropriate^ 
only  to  the  payment  of  the  corporate  debts.  No  director  be- 
ing a  creditor  could  lawfully  appropriate  it  to  the  payment 
of  his  debt,  to  the  exclusion  of  other  creditors,  yet  this  in 
substance  is  what  Crawford,  a  director  and  president  of  the 
corporation,  has  done.  If  such  acts  can  be  done  with  im- 
punity, then  the  law  authorizing  corporations  is  to  enable 
private  individuals  to  successfully  defraud  bona  fide  cred- 
itors. 

A  corporation  is  a  composite  artificial  being.  "It  is,"  says 
Taylor,  *'the  manifestation  of  a  body  of  rules  of  law  in  legal 
relations,  between  persons  who  have  fulfilled  the  prerequisite 
conditions  of  fact."     . 
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''But  the  legal  relations  which  arise  inunediately  conse- 
quent upon  incorporation  are  not  its  entire  consequences.  In- 
corporation has  a  further  indirect  result,  namely,  that  future 
acts  in  respect  to  corporate  enterprises  will  give  rise  to  legal 
relations  different  from  those  which  such  acts  would  have 
occasioned,  had  there  been  no  incorporation.*'  Taylor,  Corp. 
sees.  28,  29. 

A  corporation  does  not  exist  solely  for  the  benefit  of  stock- 
holders. It  exists  also  for  the  benefit  of  creditors  when  it 
has  any.  Under  the  American  doctrine  a  corporation  is  a 
trustee  of  the  corporate  property  for  its  creditors,  and  cred- 
itors have  an  equity  as  to  the  corporation  property,  superior 
to  that  of  the  stockholders.  The  creditor  also  has  the  right 
to  demand  that  this  trustee,  the  corporation,  shall  seek  relief 
as  to  such  trust  property,  the  legal  title  to  which  is  in  its 
name,  and  if  it  refuses,  or  if  the  corporation  is  dominated 
by  influences  adverse  to  the  creditor,  the  creditor  himself  may 
seek  relief  in  the  name  of  the  corporation  to  the  extent  at 
least  of  the  payment  of  his  debt. 

This  right  to  inquire  into  the  disposition  that  has  been 
made  of  the  corporate  property  becomes  a  right  inherent  in 
the  constitution  of  the  corporate  body,  and  absolutely  neces- 
sary to  the  protection  of  the  creditors'  interests  in  the  prop- 
erty of  the  corporation.  It  may  be  said  to  be  a  primary 
equity  and  not  a  derivative  one. 

If  the  form  of  a  corporation  is  used,  as  in  this  case,  for 
individual  enterprises  and  purposes,  the  individual,  while  he 
would  be  estopped  to  deny  the  title  of  the  corporation  to  the 
property — ^he  would,  as  to  creditors,  stand  as  a  trustee  ex 
maleficio,  usurping  the  power  and  place  of  the  legal  trustee, 
the  corporation.  Any  creditor  or  other  cestue  que  trust,  would 
have  the  right  to  call  him  to  an  account.  He  could  no  more 
shield  himself  behind  the  nominal  action  of  the  corporation 
by  its  *' dummy"  board  of  directors  than  a  guardian,  or  exec- 
utor de  son  tort  could  shield  himself  behind  the  accounts  of 
the  legal  guardian  or  executor  procured  to  be  made  in  the 
name  of  such  legal  guardian  or  executor.  Lehman  v.  Roth' 
barth,  111  111.  185. 
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The  position  taken  bj  the  court  in  this  case  may  be  with- 
out precedent,  but  no  new  equity  in  favor  of  creditors  is 
attempted  to  be  created  or  new  principle  announced.  It  is 
only  an  application  of  well  established  maxims  and  rules  of 
equity  to  a  new  phase  of  business  and  commercial  life. 
''Equity  regards  the  substance  not  the  form  of  the  transac- 
tion.*' Why  should  courts  of  equity  continue  to  shut  their 
eyes  to  that  which  all  the  world  can  see,  to-wit,  that  it  has 
become  a  common  practice  in  the  business  world  to  use  cor- 
poration forms  in  the  prosecution  of  individual  schemes,  upon 
the  failure  of  which,  the  loss  is  saddled  upon  innocent  cred- 
itors and  minority  stockholders. 

Creditors  are  absolutely  without  any  remedy  unless  the 
doctrine  here  announced  can  be  sustained.  If  it  cannot,  the 
doctrine  of  the  American  courts,  that  the  capital  stock  and 
other  property  of  a  corporation  is  to  be  deemed  a  trust  fund 
for  the  payment  of  the  debts  of  the  corporation,  may  as  well 
be  abandoned  at  once. 

The  demurrer  must  be^overruled  and  the  defendants  held 
to  answer. 


The  Benedictine  Order 

vs. 

Potter  Palmer. 

(Dec.  14,  1880.) 


L  VKNDOB     Ain>      PUBCHASEB — SPECIFIC      PlSUTOBUAITCE— MaBKBTABLE 

TiTLB — What  Constitutes.  The  purchaser  of  property  before 
he  can  be  compelled  to  specifically  perform  his  contract  has 
the  right  to  demand  a  "marketable  title/'  that  is,  a  title  which 
will  be  saleable  in  the  market.  If  there  is  a  reasonable  doubt 
it  is  not  a  marketable  title. 
t.  0AME — Doubt  as  to  Tbusts.  Certain  persons  purchased  a  piece 
of  property  as  conmiiWsioners  of  the  "German  Catholic  Church" 
and  received  a  deed  "for  the  German  Catholic  Church/'  held 
that  these  recitals  showed  that  the  commissioners  acted  in  a 
trust  capacity,  but  did  not  show  for  what  church  nor  by  whom 
the  purchase  money  was  paid. 
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Bill  for  specific  performance.  The  facts  are  stated  in  the 
opinion. 

TULBT,  J.: — 

In  the  view  I  take  of  this  case  it  is  not  necessaiy  for  me  to 
pass  upon  the  validity  of  the  title  hel4  by  complainant  nor 
whether  its  deed,  together  with  that  of  the  bishop's,  will  con- 
fer a  good  title.  The  purchaser  of  property,  before  he  can 
be  required  to  specifically  perform  the  contract,  has  the  right 
to  demand  a  marketable  title.  I^use  the  term  "marketable 
title"  in  the  sense  used  by  the  American  courts,  not  in  the 
technical  sense  it  is  used  by  the  English  courts.  It  must  be 
a  title  which  will  be  a  saleable  title  in  the  market  Unless  a 
title  is  free  from  any  reasonable  doubt,  it  is  not  a  marketable 
title,  nor  is  it  one  as  to  which  a  chancellor  will  enforce  specific 
performance.  The  doubt  affects  the  discretion  which  in  such 
cases  is  vested  in  a  chancellor.  This  doubt  concerning  a  title 
may  relate  either  to  the  facts  or  the  law  of  the  case.  If  as  to 
the  law  of  the  case,  it  may  be  as  to  the  construction  of  some 
deed  or  instrument  which  enters  into  the  chain  of  title. 

Steffen  and  Briesbach  purchased  in  1848  of  the  canal  trus- 
tees, as  commissioners  of  the  German  Catholic  Church,  and 
in  1852  received  a  deed  for  the  ''German  Catholic  Church." 
These  recitals  show  they  acted  in  a  trust  capacity,  but  for 
what  church  t  With  whose  money  does  not  appear  by  record 
or  oral  proof.  I  cannot  assume  that  the  church  was  the  St. 
Joseph  Church,  nor  that  the  congregation  of  that  church  fur- 
nished the  money.  Nor  can  I  assume  that  the  money  came 
from  the  bishop's  treasury. 

Not  only  does  this  lack  of  evidence  create  a  reasonable 
doubt,  as  to  the  trusts  upon  which  Steffen  and  Briesbach  held 
the  property,  but  on  account  thereof  I  am  unable  to  give  a 
construction  to  the  trusts  afterwards  declared  in  the  deeds 
of  Steffen  and  Briesbach  to  the  bishop  and  the  deed  of  the 
bishop  to  the  Benedictine  Order. 

I  am  inclined  to  the  opinion  that  the  purchaser  having  the 
deed  of  the  complainant  and  of  the  bishop  would  never  be 
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disturbed  in  possession,  but  under  the  law,  well  settled,  there 
being  a  ''reasonable  doubt"  as  to  this  title,  and  it  not  being, 
by  reason  thereof,  a  ** marketable  title,"  I  cannot  force  this 
defendant  to  accept  of  the  same. 


(Criminal  Court  of  Cook  County.) 

People  of  the  State  of  niinois 

vs. 

Hand  Lyons  and  Edward  Lyons. 

(1884.) 

Gbimtnai.  Law— Right  to  Waive  Jubt  Tbial.  Where  a  defend- 
ant In  a  criminal  case  voluntarily  waived  his  right  to  a  trial 
hy  Jury  and  requested  the  court  to  hear  all  questions  of  law 
and  fact  without  the  intervention  of  a  jury,  which  waiver 
was  duly  entered  of  record,  and  the  cause  was  thereupon  tried 
by  the  court  and  the  defendant  found  guilty,  the  waiver  is 
binding  on  the  defendant,  and  the  Judgment  of  the  court  cannot 
be  set  aside. 

Motion  to  vacate  judgment.  Heard  before  Judge  William- 
son. 

Thompson  &  Felsenthal,  attorneys  for  defendants. 

WUiUAMSGN,  J. : — 

At  the  April  term,  defendants  were  brought  into  court  for 
trial,  upon  a  plea  of  not  guilty,  to  an  indictment  for  obtain- 
ing money  by  means  of  a  confidence  game.  The  case  was 
called  for  trial  and  a  jury  had  been  ordered  into  the  box, 
when  said  defendants  in  person  and  by  George  Sparling, 
their  attorney  (selected  and  employed  by  themselves),  volun- 
tarily and  without  solicitation,  appeared  before  the  bar  of 
the  court,  and  expressly  waived  their  right  of  trial  by  a  jury, 
and  requested  me  as  the  presiding  judge  of  said  court,  to  hear 
and  determine  all  the  questions  of  law  and  of  fact  on  the 
trial  of  said  cause  without  the  intervention  of  a  jury,  which 
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waiver  was  duly  entered  of  record,  and  thereupon  the  cause 
was  tried  by  me,  as  such  judge,  and  after  the  evidence  and 
arguments  of  counsel  had  been  heard,  the  defendants  were 
found  guilty. 

No  motion  for  a  new  trial  being  interposed  by  said  de- 
fendants, or  either  of  them  (their  said  attorney  being  still 
present  in  court),  and  after  tiieir  statement  to  the  court  that 
they  had  nothing  further  to  urge  why  sentence  should  not 
be  pronounced  upon  said  finding,  they  were  then  and  there 
duly  sentenced  to  imprisonment  in  the  penitentiary  for  three 
and  five  years  respectively. 

At  the  May  term  of  this  court,  the  said  defendants  again 
appear,  and  by  Henry  Wendell  Thompson,  their  attorney, 
move  the  court  to  vacate  said  finding  and  judgment,  upon 
the  ground  that  the  same  are  null  and  void,  for  the  reason 
that  the  waiver  of  their  right  to  a  trial  by  a  jury  was  not  in 
law  binding  upon  them,  and,  therefore,  conferred  no  juris- 
diction upon  the  court  to  try  said  cause.  The  question  thus 
presented  is,  could  these  defendants,  under  the  circumstances 
above  recited,  legally  waive  their  constitutional  right  to  a 
trial  by  juryt 

The  precise  question  has  never  been  passed  upon  by  our 
supreme  court,  and  the  decisions  of  other  courts  of  last  re- 
sort, bearing  upon  the  question,  are  far  from  harmonious. 

It  is  an  important  question,  for  the  reason,  that  under  the 
practice  in  this  court  for  some  time  past,  by  most  if  not 
all  the  judges  holding  the  same,  scores  of  persons  have  been 
sentenced  to  the  penitentiary  upon  such  findings,  and  scores 
of  others  have  been  in  the  same  way  found  not  guilty  and 
set  at  liberty,  all  of  which  is  decidedly  wrong  unless  the  pro- 
ceedings in  this  case  are  sanctioned  by  law. 

To  hold  that  such  method  of  trying  a  cause  is  proper  and 
legal  in  the  case  of  a  person  who  is  poor  and  friendless,  and 
therefore  obliged  to  submit  to  the  same  and  then  in  a  similar 
case  where  the  defendant  has  means  or  friends  with  which 
to  help  himself  to  hold  the  contrary,  would  be,  in  my  opinion, 
infamous. 

The  law  should  bear  equally  upon  all,  and  if  this  method 
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of  trying  causes  is  Tmlawful,  it  should  be  abandoned  at  once 

and  in  all  cases. 

In  the  case  at  bar  it  can  not  be  doubted  or  denied  that  this 

court  had  jurisdiction  of  the  subjectrmatter  and  the  persons 

of  the  defendants  (the  only  question  being  did  -the  judge  pro- 
ceed legally  in  the  trial  of  said  cause)  and  therefore  the  fol- 
lowing cases  cited  by  defendants*  counsel,  to-wit:  Foley  v. 
People,  Beecher's  Breese,  57;  Peak  v.  People,  71  111.  278; 
Shissler  v.  People,  93  111.  472 ;  Beesman  v.  City  of  Peoria,  16 
lU.  484;  People  v.  Maynard,  14  111.  419  and  Crinn  v.  Rogers, 
4  Oihnan.  131,  are  not  in  point. 

The  case  of  HiU  v.  People,  16  Mich.  351,  relied  upon  by  de- 
fendants' counsel,  where  one  of  the  jurors  before  whom  the 
trial  was  had,  was  not  a  citizen  of  the  United  States,  which 
was  held  to  be  a  fatal  error  by  said  court  is  not  important, 
as  our  own  supreme  court  has  held  exactly  the  contrary  in 
Chase  v.  People,  40  HI.  352,  where  defendant  was  on  trial  for 
murder. 

The  following  decisions  of  courts  of  last  resort,  cited  b> 
defendants'  counsel,  to-wit:  State  v.  Maine,  27  Conn.  281; 
State  v.JLeckwood,  43  Wis.  463;  People  v.  O'Neil.  48  Cal.  257 ; 
Cancemi  v.  People,  18  N.  Y.  128 ;  State  v.  Mansfield,  41  Mo. 
470,  and  possibly  some  others,  support  the  views  taken  by  the 
defendants'  counsel,  but  it  is  worthy  of  note  that  in  two  of 
said  cases.  State  v.  Lockwood  and  People  v.  O'Neil,  the  attor- 
ney representing  the  people  in  each  case  confessed  that  such 
a  practice  was  not  sanctioned  by  law,  leaving  no  contest  be- 
fore said  courts,  and  in  State  v,  Maine  and  Cancemi  v.  Peo- 
ple, no  authorities  are  cited  in  support  of  said  decisions ;  and 
in  State  v.  Mansfisld,  it  seems  the  Missouri  code  provides  that 
in  cases  of  misdemeanors  defendant  may  waive  a  jury  and  be 
tried  by  the  court,  and  it  is  argued  that  this  provision  evi- 
dently denies  the  right  of  such  waiver  in  cases  of  felony. 

The  following  cases,  several  of  which  are  of  recent  date, 
decide  more  or  less  directly  against  the  position  taken  by 
counsel  for  defendants,  to-wit:  State  v.  Kaufman,  51  Iowa, 
578;  State  v.  Poison,  29  Iowa,  133;  Pf.ople  v.  Rathbun,  21 
Wendell,  509;  Price  v.  State,  67  Ga.  723;  Commonwealth  v. 
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Bailey,  12  Cush.  80;  Murphy  v.  Commonwealth,  1  Met.  (Ky.) 
365;  Tyra  v.  Commonwealth,  2  Met.  (Ky.)  1;  People  v.  Mur- 
ray,  Criminal  Law  Magazine,  March,  1884,  page  223,  the  last 
case,  decided  by  Judge  Cooley  of  the  Michigan  supreme  ooui-t 
in  December,  1883,^  wherein  defendant  waived  his  constitu- 
tional right  to  be  confronted  with  witnesses  and  allowed  dep- 
ositions to  be  read  in  evidence  which  practice  was  sanctioned 
by  the  learned  judge,  and  in  deciding  which  he  uses  this  lan- 
guage: **I  shall  always  be  ready  to  preserve  in  its  integrity 
every  constitutional  right;  but  I  do  not  understand  that  the 
constitution  is  an  instrument  to  play  fast  and  loose  with  in 
criminal  cases  any  more  than  any  other,  or  that  it  is  the  busi- 
ness of  courts  to  be  astute  in  the  discovery  of  technical  diffi- 
culties in  the  punishment  of  parties  for  their  criminal  con- 
duct,'' — is  a  strong  case  in  favor  of  defendants'  rights  to  waive 
constitutional  provisions  in  their  favor,  but  without  review- 
ing in  detail  all  the  cases  cited  and  examined,  it  is  sufficient 
to  say  that  the  weight  of  said  authorities  seems  to  be  against 
the  position  taken  by  defendants'  counsel. 

The  decision  of  this  motion,  however,  does  not  depend  en- 
tirely upon  the  cases  heretofore  cited,  for  while  our  supreme 
court  has  not  passed  upon  the  precise  question  under  consid- 
eration, it  has  passed  upon  questions  very  similar,  in  such  a 
manner  as  to  leave  no  doubt  in  my  mind  that  it  will  not  only 
sustain  the  agreement  of  these  defendants  to  waive  their  con- 
stitutional right  to  a  trial  by  jury  as  a  matter  of  law,  but 
will  also  compel  them  to  deal  honestly  and  fairly  with  this 
court. 

In  the  case  of  Perteet  v.  People,  70  111.  171,  wherein  the 
defendant  was  charged  with  murder,  found  guilty  and  sub- 
sequently executed  for  said  crime,  our  supreme  court  says: 
(p.  176)  ** There  is  a  marked  distinction,  in  many  respects 
between  the  English  practice  and  our  own  in  criminal  cases. 
The  rigor  of  the  English  law  at  an  early  day,  led  humane 
judges  to  resort  to  technical  rules  to  save  the  life  of  a  crim- 
inal who  was  on  trial  for  stealing  the  value  of  a  few  shillings, 

1  52  Mich.  288.— Ed. 


Pboplb  vs.  Maud  and  Edwajo)  Lyons.  20? 

who  was  denied  the  right  of  counsel  or  the  attendance  of  wit- 
nesses to  vindicate  his  innocence.  Under  our  laws  a  criminal 
stands  in  entirely  a  different  attitude.  He  has  a  right  to  a 
speedy  trial  before  a  jury  and  court  that  are  free  from  bias 
or  prejudice.  The  laws  of  the  land  furnish  him  able  coun- 
sel for  his  defense,  whether  he  has  money  or  not.  The  pro- 
cess of  the  court  is  at  his  command  to  compel  the  attendance 
of  witnesses.  In  fact,  our  laws  afford  every  facility  for  one 
charged  with  crime  to  obtain  a  fair  and  speedy  trial.  This 
being  the  case,  many  of  the  technical  rules  of  the  English 
practice  are  not  in  use  under  ours." 

In  the  case  of  The  People  v.  Scates,  3  Scam.  351,  the  court 
says:  ''It  is  said,  that  a  prisoner,  in  a  capital  case,  is  stand- 
ing upon  all  his  rights,  and  can  waive  none  of  them,  nor 
his  counsel  for  him,  and  reference  is  made  to  Normaque  v. 
People,  Breese,  111,  in  support  of  this  position.  This  case 
means  nothing  more  than  this:  That  a  prisoner  in  a  capital 
case  is  not  to  be  presumed  to  waive  any  of  his  rights;  but 
that  he  may,  by  express  consent,  admit  them  all  away,  can 
be  neither  doubted  nor  denied.  He  may  certainly  plead 
guilty,  and  thus  deprive  himself  of  one  of  the  most  valuable 
rights  secured  to  the  citizen,  that  of  a  trial  by  jury.  If  he 
can  expressly  admit  away  the  whole  case,  then  it  follows 
that  he  can  admit  away  a  part  of  it,  but  will  not  be  pre- 
sumed to  have  done  so.  The  consent  must  be  expressly  shown, 
and  this  is  the  whole  scope  of  the  doctrine  of  the  case  referred 
to."  To  the  same  effect  are  the  cases  of  McKinney  v.  Peo- 
ple, 2  Gilm.  540,  556;  Chase  v.  People,  40  111.  352;  and  Bui- 
liner  v.  People,  95  HI.  394. 

And  in  a  recent  case,  Sahlinger  v.  People,  102  HI.  241 ;  the 
court  says:  '*The  constitutional  right  of  a  prisoner  to  appear 
and  defend  in  person  and  by  counsel  to  demand  the  nature 
and  cause  of  the  accusation,  to  meet  the  witnesses  face  to 
face  was  conferred  for  the  protection  and  the  benefit  of  one 
accused  of  a  crime,  but,  like  many  other  rights,  no  reason 
is  perceived  why  it  may  not  be  waived  by  the  prisoner.  He 
may,  if  he  sees  proper,  waive  any  trial,  and  plead  guilty  to 
an  indictment.    If  he  may  do  this,  he  may  waive  the  right  to 
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cross-examine  a  witness,  or  to  be  present  when  his  case  is  ar- 
^ed  to  the  jury,  or  when  the  verdict  is  received.  •  •  • 
He  can  not  be  permitted  to  take  advantage  of  his  own  wrong 
and  thus  defeat  the  ends  of  justice." 

Upon  principle  and  what  I  believe  to  be  the  weight  of  au- 
thority, I  am  of  the  opinion  that  the  defendants'  waiver  of 
their  right  to  a  trial  by  jury  is  both  legally  and  morally  bind- 
ing upon  them. 

The  motion  to  vacate  the  finding  and  judgment  is  denied. 

NOTE. 

See  the  contrary  decision  of  Judge  McAUister  on  an  application 
for  habeas  corpus  {People  ex  rel.  v,  Hanchett,  reported  In  this  toI- 
tmie.) — ^Ed. 


(Circuit  Court  of  Cook  County.) 

People  ex  rel.  Hand  Lyons  and  Edward  Lyons 

vs. 

Seth  F.  Hanchett,  Sheriff. 

(1884.) 

1.  Cbiminal  Law— Habeas  Ck>BPU8.  The  court  is  authorized  In  a 
habeas  corpus  proceeding  to  go  back  of  the  process  on  which 
a  prisoner  is  held  and  enquire  whether  or  not  the  Judgment 
was  void  for  want  of  power  to  render  it. 

IS.  JuBT  IN  Criminal  Cases.  The  only  tribunal  possessing  the  legal 
power,  under  jthe  laws  of  this  state,  to  determine  the  legal 
question  of  the  guilt  of  an  accused,  upon  an  indictment  for 
felony,  and  under  a  plea  of  not  guilty,  is  a  Jury  of  twelve  men. 

3.  Same — Consent  or  Pbisonebs  to  Trial  Bt  Coitbt.  The  only 
legally  constituted  tribunal  for  the  trial  of  the  guilt  or  Inno- 
cence in  a  felony  case,  under  a  plea  of  not  guilty.  Is  a  Jury 
of  twelve  men.  The  court  or  Judge  is  not  the  legally  consti- 
tuted tribunal  to  try  such  question.  The  Judgment  of  a  court 
finding  a  defendant  guilty  in  such  a  case  Is  utterly  void  eyen 
though  the  defendant  consents  to  a  trial  before  the  court 

Indictment  for  felony.    Petition  for  habeas  corpus.    Heard 
before  Judge  McAllister.     The  facts  are  stated  in  the  opinion. 
Thompson  &  Felsenthal,  for  relators. 
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McAlusteb,  J.: — 

This  case  is  upon  habeas  corpus,  on  the  petition  of  Maud  and 
Ed.  Lyons,  who  allege  that  they  are  unlawfully  imprisoned 
by  the  sheriff  of  Cook  county.  The  material  facts  are,  that 
at  the  March  term,  1884,  of  the  criminal  court  of  said  county, 
an  indictment  was  returned  into  court  against  the  prisoners, 
containing  five  counts,  each  of  which  was  for  felony. 

The  first  count  charged  that  said  Maud  and  Ed.  Lyons, 
on,  to-wit,  March  1,  1884,  in  said  coimty,  **did  unlawfully 
and  feloniously  obtain  from  Annie  Thompson  her  money,  by 
means  and  by  use  of  the  confidence  game,  contrary  to  the 
statute,  etc. ' '  At  the  April  term,  the  prisoners  were  arraigned 
upon  said  indictment,  and  both  pleading  not  guilty,  formally 
put  themselves  upon  the  country,  thus  tendering  an  issue, 
which  could  be  legally  tried  by  a  jury  only. 

But  the  cause  having  been  brought  forward  for  trial,  in- 
stead of  such  issue  being  tried  by  a  jury,  it  was  tried  by  the 
judge -then  presiding  in  said  court,  without  a  jury,  under  an 
agreement  between  the  prisoners,  their  counsel  and  the  state's 
attorney,  that  a  jury  be  waived,  and  the  cause  tried  by  the 
court  without  a  jury.  The  judge,  after  hearing  the  testi- 
money,  foimd  both  the  prisoners  guilty  in  manner  and  form 
as  charged  in  the  first  count  of  the  indictment,  and  on  that 
finding  alone  gave  judgment  against  them,  that  they  be  con- 
fined in  the  penitentiary  at  Joliet,  at  hard  labor — the  said 
Maud  for  three,  and  the  said  Ed.  Lyons,  for  five  years.  A 
certified  copy  of  these  judgments,  respectively,  was  made  out 
and  delivered  to  said  sheriff,  for  the  purpose  of  having  said 
sentences  carried  into  effect;  and,  thereupon,  on  the  peti- 
tion of  the  prisoners,  the  writ  of  habeas  corpus  herein  was 
awarded,  with  the  view  of  having  the  validity  of  said  sen- 
tences inquired  into.  In  his  return  to  that  writ,  the  sheriff 
has  set  out  the  copies  of  said  judgments  so  made  as  afore- 
said, as  the  sole  cause  of  the  detention  of  the  prisoners  by 
him. 

If  it  appears  that  the  prisoners  are  in  custody  by  virtue 
of  the  process  of  a  court  legally  constituted,  then  the  court  is 
limited  in   its  inquiry  and  power  to  discharge  by  section 
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twenty-two  of  the  habeas  corpus  act  (R.  S.  1874,  p.  568), 
which  provides:  '*If  it  appear  that  the  prisoner  is  in  cnstodj 
by  virtue  of  process  from  any  court  legally  constituted,  he 
<5an  be  discharged  only  for  some  of  the  following  causes: 
1.  Where  the  court  has  exceeded  the  limits  of  its  jurisdiction, 
either  as  to  the  matter,  place,  sum  or  person.  •  •  • 
4.  Where  the  process,  though  in  proper  form,  has  been  issued 
in  a  case,  or  under  circumstances,  where  the  law  does  not  allow 
process  or  orders  for  imprisonment  or  arrest  to  issue.  •  •  • 
7.  Where  there  is  no  general  law,  nor  any  judgment,  order  or 
decree  of  a  court  to  authorize  the  process  if  in  a  civil  suit, 
nor  any  conviction  if  in  a  criminal  proceeding.  No  court  or 
judge,  on  the  return  of  a  habeas  corpus,  shall,  in  any  other 
matter,  inquire  into  the  legality  or  justice  of  a  judgment  or 
decree  of  a  court  legally  constituted." 

I  am  of  opinion  that  those  provisions  confer  upon  this  court 
authority  to  go  back  of  the  process,  on  which  the  prisoners 
are  held,  and  inquire  whether  or  not  the  judgment  was  void 
for  want  of  power  to  render  it.  People  ex  rel.  v.  Whitson, 
74  111.  20.  The  supreme  court,  on  habeas  corpus,  has  no 
other  or  greater  powers,  in  this  behalf,  than  the  circuit  court 
The  question  to  be  decided  is,  whether  from  the  record  of  the 
proceedings  of  the  criminal  court,  in  the  case  under  consid- 
eration, and  which  I  have  properly  before  me,  that  court  did 
not,  in  giving  the  judgment  or  sentence  against  the  prisoners, 
act  entirely  outside  of  any  authority  conferred  upon  it  by  the 
laws  of  this  state.  If  it  did,  then,  manifestly,  that  judgment 
was  void. 

The  bill  of  rights  contains  the  declaration  that,  **No  person 
shall  be  deprived  of  life,  liberty  or  property,  without  due 
process  of  law.''  Also,  that,  **the  right  of  trial  by  juiy  as 
heretofore  enjoyed,  shall  remain  inviolate;  but  the  trial  of 
civil  cases  before  justices  of  the  peace  by  a  jury  of  less  than 
twelve  men  may  be  authorized  by  law.''  Section  428  of  the 
Criminal  Code  declares,  **all  trials  for  criminal  offenses  shall 
be  conducted  according  to  the  course  of  the  common  law,  ex- 
•cept  when  this  act  points  out  a  different  mode."    Section  431 
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provides:  '' Juries  in  all  criminal  cases  shall  be  judges  of  the 
law  and  the  fact." 

By  the  common  law,  a  jury  of  twelve  men  was  the  only 
tribunal  which  that  law  recognized  for  the  trial  of  the  ques- 
tion of  the  guilt  of  the  accused,  under  an  indictment,  espe- 
cially for  a  felony,  and  a  plea  of  not  guilty.  About  this  there 
can  be  no  controversy.  Under  that  system,  it  was  a  funda- 
mental principle  that  questions  of  fact  were  for  the  jury — of 
law,  for  the  court  But  by  our  criminal  code,  both  law  and 
fact  are  for  the  jury.  The  only  tribunal  possessing  the  legal 
power,  under  the  laws  of  this  state,  to  determine  the  question 
of  the  guilt  of  an  accused,  upon  an  indictment  for  felony, 
and  under  a  plea  of  not  guilty,  is  a  jury  of  twelve  men. 
And  the  determination  of  that  matter  by  any  other  tribunal, 
or  functionary,  would  not  be  due  process  of  law.  I  say  it 
without  hesitancy,  and  challenge  any  lawyer  to  show  to  the 
contrary,  that  power,  authority,  or  jurisdiction  has  never 
been  conferred  upon  any  court,  or  judge  of  any  court,  of  this 
state,  by  any  law,  constitutional,  statutory  or  common,  to  sit 
in  the  place  of  such  jury,  try  the  question  of  the  guilt  of  the 
accused  under  a  charge  of  felony  and  plea  of  not  guilty,  and 
sentence  the  prisoner  to  the  gallows,  or  the  penitentiary. 
Such  an  innovation  would  be  subversive  of  all  constitutional 
safeguards,  and  in  the  very  teeth  of  the  statutory  provisions, 
above  quoted. 

It  is  not  claimed  by  the  state's  attorney  that  any  such 
power  has  been  conferred  upon  the  criminal  court  by  any  law 
of  this  state,  but  it  is  insisted  that  it  is  legal  and  proper, 
and  that  it  has  become  a  common  practice  in  the  criminal 
court  80  far  as  several  of  the  judges  of  that  court  are  con- 
cerned, for  the  judge  or  court  to  sit  in  the  place  and  stead 
of  a  jury,  by  the  consent  of  persons  accused,  even  in  cases 
of  felony.  Let  us  consider  that  position  for  a  moment.  The 
onlj'^  legally  constituted  tribunal  for  the  trial  of  the  question 
of  guilt  or  innocence,  under  the  plea  of  not  guilty,  is  a  juiy 
of  twelve  men.  The  court  or  judge,  therefore,  is  not  the 
legally  constituted  tribunal  to  try  such  questions.     In  the  ab- 
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sence  of  a  jury,  the  court,  for  the  purpose  of  a  trial  of  an 
issue  to  the  country,  has,  by  the  law,  no  jurisdiction.  It  is 
not  within  its  legal  powers  to  sit  as  a  substitute  for  the  con- 
stitutional tribunal  of  twelve  men.  Now,  when  the  court  sat 
in  the  place  of  a  jury,  to  pass  upon  the  question  of  the  guilt 
of  these  prisoners — both  as  to  the  law  and  the  fact,  from  what 
source  was  his  authority  in  the  premises  derived?  Certainly 
not  from  the  law.  It  waa  simply  and  entirely  from  the  con- 
sent of  the  prisoners  and  the  state's  attorney. 

It  would  have  been  just  as  competent,  in  my  opinion,  for 
the  prisoners  and  state's  attorney,  to  have  agreed  that  the 
clerk  of  the  court  hear  the  case;  because  whatever  authority 
there  was  for  the  procedure  was  by  consent  and  act  of  the 
parties  and  not  by  the  law.  What  more  then,  I  ask,  did  such 
trial  amount  to  than  a  species  of  arbitration!  The  princi- 
ple that  consent  can  not  give  jurisdiction  of  the  subject-mat- 
ter, renders  the  finding  of  the  court,  that  the  prisoners  were 
guilty,  utterly  void.  The  state's  attorney  has  cited  many 
authorities  showing  that  various  of  the  constitutional  safe- 
guards, which  an  accused  might  properly  insist  upon,  may 
be  waived  by  him.  That  is  not  disputed.  But  there  is  one 
distinction  which  he  overlooks,  and  that  is,  "that  the  sub- 
stantial constitution  of  the  legal  tribunal,  and  the  funda-" 
mental  mode  of  its  proceeding,  are  not  within  the  power  of 
the  parties."  CancBmi  v.  The  People,  18  N.  T.  128,  136. 
This  distinction  is  recognized  with  approval  in  Pierson  v. 
The  People,  79  N.  Y.  424,  430. 

It  is  in  virtue  of  that  distinction  that  the  verdict  in  case 
of  felony,  where  the  jury,  though  by  the  consent  of  the  ac- 
cused, consist  of  a  less  number  than  twelve,  is  held  to  be  void. 
Allen  V.  The  State,  54  Ind.  461;  State  v.  Mansfield,  41  Mo. 
470;  State  v.  Maine,  27  Conn.  281;  State  v,  Lockwood,  43 
Wis.  403. 

Upon  this  question  Judge  Cooley  says  "Any  less  than  this 
number  of  twelve  would  not  be  a  common-law  jury,  and  not 
such  a  jury  as  the  constitution  guarantees  to  accused  parties, 
when  a  less  number  is  not  allowed  in  express  terms ;  and  the 
necessity  of  a  full  panel  cotdd  not  be  waived — at  least  in  a 
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case  of  felony — even  by  consent.  The  inf ormity  in  case  of  a 
trial  by  jury  of  less  than  twelve,  by  consent,  would  be  that 
the  tribunal  would  be  one  unknown  to  the  law  created  by 
mere  voluntary  act  of  the  parties;  and  it  would  in  eflEect  be 
an  attempt  to  submit  to  a  species  of  arbitration  the  question 
whether  the  accused  has  been  guilty  of  an  offense  against  the 
state."  Cooley's  Constitutional  Limitations,  4th  ed.  p.  395, 
and  cases  in  note  1. 

If  the  law  will  not  permit  a  person  accused  of  felony  to  dis- 
pense with  even  one  juror,  can  it  be  maintained  that  he  may 
properly  dispense  with  the  whole  panel,  by  consent! 

Under  our  system,  no  court  of  the  state  has  the  power, 
authority  or  jurisdiction  to  sentence  an  accused  to  the  gal- 
lows, or  to  the  penitentiary,  except  upon  an  indictment  dtdy 
found,  a  plea  of  guilty  or  a  verdict  of  guilty,  by  a  jury.  The 
substitution  of  the  finding  of  the  court,  under  the  consent  of 
the  accused,  leaves  the  court  as  destitute  of  the  power  to  sen- 
tence, as  if  no  step  whatever  had  been  taken,  intervening  the 
plea  of  not  guilty,  and  the  sentence.  I  think  the  judgment 
is  void,  and  the  prisoners  entitled  to  be  discharged  from  im- 
prisonment under  the  process  which  the  sheriff  has  returned 
as  the  cause  of  their  detention. 

Prisoners  discharged. 

NOTE. 
The  aboye  case  was  cited  In  PeopJe  ex  ret  v,  McLaughrey,  decided 
by  Judge  Gibbons  and  reported  in  this  volume,  p.  210.  See  also  the 
contrary  decision  of  Judge  Williamson  on  the  motion  to  vacate  the 
judgment  in  the  original  case  of  People  v.  Lyons,  reported  in  this 
Tolume,  p.  199. — Ed. 
14 
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(Circuit  Court  of  Cook  County.) 
The  People  of  the  State  of  niinois  ex  rel.  Jeremiah  Oorridon 

VB. 

B.  W.  McLanghrey,  Warden,  etc. 

(1898.) 

1.  Habeas  Corpus — Wwejx  Issued.    If  a  prisoner  Is  committed  by 

the  sentence  of  a  court  of  competent  Jurisdiction,  no  other 
court  of  competent  Jurisdiction,  or  even  of  superior  Jurisdic- 
tion, can  discharge  him  on  habeas  corpus,  unless  the  Judgment 
upon  which  he  is  imprisoned  is  absolutely  void. 

2.  Same — ^Duty  to  Remand  Pbisoneb  to  Sheriff  Wbxn  Dischaboed 

017  Habeas  Corpus.  Where  the  court  by  virtue  of  the  statute 
discharges  a  prisoner  because  the  trial  court  has  exceeded  its 
Jurisdiction  or  authority,  the  prisoner  should  simply  be  re- 
leased from  his  illegal  restraint  and  then  be  remanded  to  the 
custody  of  the  sherifT.  In  such  a  case  the  prisoner  was  not  in 
Jeopardy. 

3.  Verdict  of  Jubt — ^How  Returned.    The  method  of  returning  & 

verdict  of  a  Jury  in  a  criminal  case  at  common  law  stated. 

4.  Verdict — Delivered  After  Separation  of  Jubt.    Where  a  jury 

in  a  criminal  case  was  permitted  to  separate  by  the  consent  of 
the  prisoner  and  the  Jury  agreed  upon  a  verdict  finding  the 
defendant  guilty  and  sealed  the  same  and  separated,  and  the 
verdict  was  thereafter  delivered  in  open  court  to  the  clerk  in 
the  absence  of  the  Jury,  it  was  held  that  the  proceeding  was 
void  and  the  prisoner  having  been  in  Jeopardy  was  entitled  to 
his  discharge. 

Petition  for  habeas  carpus.  Heard  before  Judge  John 
Gibbons.    The  facts  are  stated  in  the  opinion. 

E.  J,  Batten  and  H.  W.  Dikeman,  for  relator. 

F.  L.  Bamett,  assistant  state's  attorney,  for  respondent. 

Gibbons,  J.:  — 

In  this  case  the  prisoner  was  indicted  with  others,  as  I  un- 
derstand it  for  a  burglary.  He  pleaded  not  guilty  to  the 
indictment,  and  thereupon  a  jury  was  called,  empaneled  and 
sworn  to  try  the  case.  All  the  testimony  was  introduced  on 
behalf  of  the  people,  and  on  behalf  of  the  defendant,  the  ar- 
guments of  counsel  concluded,  and  the  jury  instructed  re- 
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specting  the  law.  The  record  shows  that  the  jury  was  per- 
mitted to  separate  by  consent  of  the  prisoner  and  the  polling 
of  the  jury  was  waived  by  him.  The  jury,  after  due  delib- 
eration, agreed  upon  a  verdict,  finding  the  defendant  guilty 
as  charged  in  the  indictment,  sealed  the  verdict  and  separated, 
and  it  was  delivered,  in  open  court,  to  the  clerk  the  next  morn- 
ing, but  the  jury  was  not  present,  as  the  jurors  had  separated 
the  night  before  and  were  not  again  called  together  in  the 
case. 

The  able  and  conscientious  assistant  prosecuting  attorney, 
Mr.  Bamett,  frankly  admits  that  if  the  prisoner  in  this  case 
was  in  jeopardy,  in  the  sense  that  if  the  supreme  court,  ou 
a  writ  of  error  would  reverse  the  case,  and  remand  the  pris- 
oner for  trial,  and  that  a  plea  of  former  jeopardy  could  be 
successfully  interposed  by  the  defendant  upon  such  trial,  that 
this  court  has  the  power,  and  it  is  its  duty,  to  discharge  the 
prisoner  from  his  illegal  imprisonment.  In  other  words, 
that,  while  this  is  not  a  court  of  review  in  habeas  corpus  pro- 
ceedings, that,  if  the  case  is  such  that  nothing  would  be  left 
for  the  supreme  court  to  do  but  to  order  the  discharge  of  the 
prisoner,  on  reversing  the  case,  or  if  nothing  was  left  to  be 
done  but  to  file  a  plea  of  former  jeopardy,  and  that  that 
plea  could  be  sustained  upon  the  evidence  and  upon  the  law, 
then  that  this  court  has  the  power,  and  it  is  its  duty,  to  dis- 
charge the  prisoner. 

There  is  a  good  deal  of  uncertainty  and  misapprehension 
obtaining  in  this  jurisdiction  respecting  the  power  of  the 
court  to  discharge  a  prisoner  on  habeas  corpus.  The  true 
rule  is  that  if  the  prisoner  was  committed  by  the  sentence 
of  a  court  of  competent  jurisdiction,  no  other  court  of  concur- 
rent jurisdiction,  or  even  of  superior  jurisdiction  should  dis- 
charge him  on  habeas  corpus  proceedings,  unless  the  judg- 
ment upon  which  he  is  imprisoned  is  absolutely  void.  It  is 
true  that  under  one  section  of  the  Habeas  Corpus  Act  the  re- 
viewing court  is  given  power  to  discharge  a  prisoner  if  the 
trial  court  has  exceeded  its  jurisdiction  or  its  authority. 
But,  in  discharging  the  prisoner  under  such  circumstances, 
the  court  would  simply  release  him  from  his  illegal  restraint. 
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and  remand  him  to  the  custody  of  the  sheriflE,  either  to  give 
bail  (if  a  bailable  case)  or  to  remain  in  jail  until  properly 
tried  by  a  jury,  if  the  trial  that  he  had  had  was  void.  Mr. 
Justice  McAllister  (a  jurist  whose  knowledge  of  the  law 
every  lawyer  at  the  Chicago  bar,  and  wherever  else  he  is 
known,  holds  in  the  highest  esteem)  discharged  a  man  on 
habeas  corpus  who  had  been  indicted  for  a  felony,  waived  a 
jury  and  consented  to  be  tried  before  one  of  the  judges  of  the 
criminal  court.  It  is  safe  to  assume  the  question  was  not 
raised  before  Judge  McAllister  in  that  case  (People  v.  Lyons, 
16  Chi.  L.  News,  320  *) — ^that,  while  it  was  his  duty  to  release 
the  prisoner  from  his  illegal  restraint,  it  was  also  his  duty  to 
remand  him  to  the  custody  of  the  sheriff  for  another  trial; 
because  the  trial  which  he  had  had  was  void,  as  the  judge  had 
no  power  to  try  him,  and,  therefore,  the  man  was  never  in 
jeopardy.  Oarvey's  Case,  7  Colo.  384,  s.  c.  4  Am.  Law  R. 
254. 

Now,  if  the  case  before  me  is  one  of  that  nature,  then  this 
man  was  not  in  jeopardy,  and  h^  may  again  be  tried.  The 
court,  it  is  conceded,  was  legally  constituted,  and  it  was  a 
court  of  competent  jurisdiction  for  the  trial  of  criminals^ 
whether  held  for  felony  or  misdemeanor.  The  record  shows 
that  a  jury  was  duly  impaneled  and  the  trial  proceeded  in 
the  usual  way.  T€|stimony  was  introduced,  counsel  were 
heard,  and  the  instructions  of  the  court  given,  and  every- 
thing was  perfectly  r^ular  up  to  the  time  of  the  separating 
of  the  jury.  It  was  late  in  the  day  when  the  case  was  sub- 
mitted, and  the  defendant  agreed  that  the  jury  might  seal 
their  verdict  and  separate,  and  he  waived  the  right  to  poU 
the  jury,  but  he  did  not  agree  that  the  jury  should  be  dis- 
charged or  that  the  verdict  should  be  returned  into  court  in 
the  absence  of  the  jury. 

What  is  the  manner  in  which  a  verdict  must  be  returned  f 
Not  by  presenting  the  written  verdict  of  the  jury  (although 
that  is  customary  in  this  jurisdiction)  to  the  derk,  to  be  filed 
in  the  presence  or  in  the  absence  of  the  jury,  as  the  case  may 
be,  but  the  order  in  which  the  verdict  must  be  returned  is  as 
I  Reported  in  this  volume  at  page  199 — Ed. 
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follows:  "When  the  jury  have  come  to  a  unanimous  determi- 
nation with  respect  to  their  verdict,  they  return  to  the  box 
and  deliver  it  The  clerk  then  calls  them  over  by  their  names, 
and  asks  them  whether  they  agree  on  their  verdict,  to  which 
they  reply  in  the  affirmative.  He  then  demands,  'who  shall 
say  for  themt'  to  which  they  answer  *t|ieir  foreman.'  "  That 
is  the  common-law  way  of  delivering  a  verdict,  and  is  the 
proper  way,  unless  changed  by  statute.  This  being  done,  he 
commands  the  prisoner  to  hold  up  his  hand,  and  addresses 
them:  **Look  upon  the  prisoner,  you  that  are  sworn;  how 
say  you,  is  he  guilty  of  the  felony  whereof  he  stands  in- 
dicted, or  not  guilty f  The  foreman  then  answers  ** guilty," 
or  **not  guilty,"  according  to  the  conclusion  to  which  the  jury 
have  arrived  in  their  consultation.  The  officer  then  writes  the 
word  "guilty,"  or/* not  guilty,"  on  the  record,  and  again  ad- 
dresses the  jury:  "Hearken  to  your  verdict  as  the  court  hath 
recorded  it;  you  say  that  A.  B.  is  guilty  (or  not  guilty)  of  the 
felony  whereof  he  stands  indicted,  and  so  say  you  all."  That 
is  substantially  the  course  of  procedure  in  all  the  states  at 
the  present  day;  but  there  are  necessarily  slight  differences 
in  the  practice,  and  each  court  will  pursue  its  accustomed 
course.  There  is  no  reason  to  believe  that  any  minute  de- 
parture from  the  old  forms  will  vitiate  that  verdict.  Hence 
it  is  sufficient  in  this  jurisdiction  that  the  verdict  of  the  jury 
in  writing  signed  by  each  juror  or  by  the  foreman  is  returned 
in  the  presence  of  the  jury,  the  clerk  then  reads  it  aloud  and 
asks  them  if  this  is  their  verdict,  and  if  they  answer  in  the 
affirmative  it  is  accepted,  but  the  prisoner  may  demand  the 
jury  to  be  jwUed,  which  is  done  by  the  clerk  calling  upon 
each  juror  to  answer  whether  or  not  the  verdict  just  read 
was  and  is  now  his  verdict. 

It  has  been  adjudged  time  and  again  by  courts  of  the  high- 
est respectability  that  the  jury  returning  the  verdict  into 
court  is  not  the  rendition  of  the  verdict,  that  is,  that  the  re- 
turning of  the  paper  verdict  into  court  is  not  the  rendition 
of  the  verdict  of  the  jury,  but  that  it  is  the  oral  interrogatory 
put  by  the  clerk  to  the  jury  and  the  answer  of  the  jury  to 
the  clerk  which  constitutes  a  legal  verdict.    Whether  the  same 
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formality  is  proceeded  with  as  at  common  law,  or  the  written 
verdict  is  returned,  as  in  this  jurisdiction,  and  the  clerk  inter- 
relates the  jury,  in  either  event  it  has  been  frequently  ad- 
judged that  the  oral  interrogatory  and  the  entering  of  the 
verdict  cm  the  minute  book  (of  course  the  filing  of  the  verdict 
would  sufSce  in  our  jurisdiction)  is  the  rendition  of  the  ver- 
dict. 

The  petitioner  waived  the  right  to  poll  the  jury.  He  agreed 
that  the  jury  might  seal  its  verdict  and  separate,  but  that  is 
as  far  as  he  went.  He  did  not  agree  that  the  jury  should 
not  again  assemble  and  listen  to  the  reading  of  the  verdict, 
or  to  the  interrogation  of  the  clerk  as  to  whether  or  not  the 
verdict  returned  was  their  verdict. 

The  common-law  command  **Look  upon  the  prisoner,  you 
that  are  sworn,''  has  a  peculiar  significance  that  reaches  back 
and  has  its  foundation  in  the  early  history  of  jurisprudence. 
**Look  upon  the  prisoner."  That  is  an  admonition  to  the 
jury  to  look  upon  him,  probably  for  the  last  time,  and  say 
whether  he  is  guilty,  although  they  may  have  signed  a  ver- 
dict finding  him  guilty.  Some  juror  may  say  *'I  agreed  to 
this  verdict  because  I  wanted  to  get  home  to  the  bedside  of 
my  sick  wife  or  child,  but  in  thinking  it  over  carefully  I  fear 
I  acted  hastily  and  did  wrong."  And  this  man  may  volun- 
tarily, without  being  interrogated  as  to  whether  that  is  or  is 
not  his  verdict,  repent  and  stand  up  in  the  jury  box  and  say 
**I  agreed  to  that  verdict  but  it  was  because  I  wanted  to 
reach  the  bedside  of  my  sick  wife,  and  it  is  not  my  verdict" 
**Look  upon  the  prisoner."  Now  this  admonition  has  indeed 
its  peculiar  significance.  There  are  many  instances  incident 
to  criminal  trials  and  many  passages  in  history  that  remind 
us  of  the  force  of  that  expression  as  applied  to  criminal  pro- 
cedure; for  example  when  Paul  stood  before  Felix — he 
claimed  to  be  a  Boman  citizen  and  that  it  was  his  privilege 
under  the  Roman  law,  to  meet  his  witnesses  face  to  face,  and 
if  they  had  aught  against  him  that  they  would  there  accuse 
him.  So  it  was  when  Christ  looked  upon  Peter.  He  remem- 
bered what  Christ  had  said  to  him,  **  Before  the  cock  crows 
thou  shalt  deny  me  thrice,"  and  Peter  turned  aside  and  wept; 
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and  in  the  famous  trial  of  Mary,  Queen  of  Scots,  she  de- 
manded that  her  accusers  be  brought  to  her  that  she  might 
meet  them  face  to  face.  There  are  hundreds  of  instances  in 
history  showing  the  significance  which  attaches  to  this  fact, 
and,  in  the  common  parlance  of  the  people,  when  one  hears 
that  another  has  accused  him  of  some  wrongdoing  he  will  say, 
*  *  He  dare  not  do  so  to  my  face.'* 

Coming  back  to  the  facts  as  they  appear  in  the  record,  this 
man  was  in  jeopardy.  It  was  just  the  same  as  if  the  court 
had  discharged  the  jury  after  the  state  had  rested  its  case, 
seeing  that  there  was  not  suflScient  evidence  to  convict  him. 
The  court  could  not,  after  the  jury  was  sworn  to  try  the 
cause,  and  after  any  evidence  is  introduced  material  to  the 
issue  (no  matter  how  slight  the  evidence)  legally  discharge 
the  jury.  The  man  is  then  in  jeopardy,  and  the  jury  can- 
not be  discharged  without  his  consent,  unless  for  some  un- 
foreseen accident.  For  example  if  a  juror  die  or  is  taken 
suddenly  ill,  or  they  are  kept  out  for  a  length  of  time, 
that  the  court  can  see  that  it  would  be  useless  for  them  to  re- 
main out  longer.  But  without  the  consent  of  the  prisoner, 
except  in  those  cases,  there  cannot  be  a  discharge  of  the  jury 
by  the  court  Petitioner  consented  to  everything  that  he 
had  a  right  to  consent  to  up  to  the  very  moment  of  the  jury 
coming  together  again  in  his  presence  and  rendering  a  ver- 
dict in  open  court.  He  did  not  consent  to  waive  that  formal- 
ity. Now,  then,  the  discharge  of  the  jury  without  that  con- 
sent is  just  the  same  as  the  discharge  of  the  jury  by  the 
court  at  any  stage  of  the  proceedings,  if  it  thought  the  prose- 
cution had  failed  to  make  out  its  case  or  for  any  other  cause 
without  the  consent  of  the  prisoner.  The  prisoner  could  have 
consented,  I  am  inclined  to  believe,  that  the  jury  should 
separate,  and  again  assemble,  but  in  that  case,  the  judgment 
would  probably  be  a  voidable  judgment.  In  other  words  the 
supreme  court  would  doubtless  reverse  a  judgment  of  that 
kind,  but  it  would  not  be  a  void  judgment,  because  he  con- 
sented— ^he  was  instrumental  in  permitting  the  court  to  com- 
mit that  error,  and  the  court  of  review  would  not  say  that 
that  judgment  was  void,  because  he  was  instrumental  in 
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rendering  it  so,  and  therefore,  would  reverse  the  case  and 
remand  the  prisoner  for  a  new  trial.  But  the  court  dis- 
charged the  jury  without  the  prisoner's  consent,  and  that 
has  enabled  him  to  plead  his  foimer  jeopardy,  and  as  I  said 
before,  inasmuch  as  the  state's  attorney  has  well  said  that  if 
nothing  is  left  to  do  in  this  case  except  to  put  the  man  upon 
trial— admitting  that  the  supreme  court  would  reverse  the 
case,  as  it  undoubtedly  would,  and  nothing  was  left  to  do  ex- 
cept to  put  this  man  on  trial  again,  so  as  to  plead  his  formeir 
jeopardy,  that  the  state  will  not  put  him  to  the  trouble  of 
going  through  that  idle  formality,  and  hence  this  court  may 
as  well  discharge  him  as  the  supreme  court. 

Besides,  let  me  say,  that  if  I  had  any  doubt  about  my  po- 
sition I  would  resolve  that  doubt  in  favor  of  the  people. 
In  cases  of  this  kind  where  the  matter  of  the  guilt  or  inno- 
cence of  the  party  is  not  involved,  it  is  the  duty  of  the  court 
to  resolve  any  doubt  arising  in  favor  of  the  people,  because 
new  evidence  may  be  procured  before  the  trial.  So  it  is  in 
this  case,  if  I  had  any  doubt  about  my  position  I  would  re- 
mand the  prisoner,  and  compel  him  to  sue  out  his  writ  of 
error  in  the  supreme  court,  but,  entertaining  no  doubt  on 
the  subject,  my  judgment  is,  that  the  prisoner  ought  to  be 
discharged  which  is  done  accordingly. 


(Recorder' 8  Court  of  Chicago.) 
People  ex  rel.  William  Green 

vs. 
Bradley,  Deputy  Sheriff,  et  aL 

(April  11,  1870.) 

1.  Officebs — De  Facto— Who  Abe.    An  officer  de  facto  is  one  who 

has  the  reputation  of  being  the  officer  he  assumes  to  be  and 
I   yet  Is  not  a  good  officer  In  point  of  law. 

2.  Same — ^Theib  Acts — Wblejx  They  Caiv  Be  Attacked.    The  official 

acts  of  a  de  facto  officer  are  valid  as  to  third  persons  who  em- 
ploy him  until  there  has  been  a  judicial  determination  that  his 
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title  is  bad  in  law,  except  in  cases  where  the  de  facto  officer 
is  himself  sued  for  an  injury  inflicted  on  a  third  party,  or 
where  the  third  party  knowing  of  the  defective  title  should 
employ  such  an  officer  for  a  sinister  purpose. 

3.  Shesiffs — Absooivding — ^Efficct  on  Deputies.     Where  a  sheriff 

absconds  with  no  Intention  of  returning,  while  the  deputy  may 
perform  duties  as  sheriff,  yet  he  does  so  with  many  limitations, 
e.  g.  he  cannot  remove  a  Jailor,  because  that  is  a  discretion 
Tested  in  the  sheriff  himself,  and  also  many  remedies  given  by 
law  against  the  sheriff  and  his  bondsmen  are  unavailing 
against  the  deputy  in  such  a  case. 

4.  Same — ^Vacancy — ^Relation   of   Deputy   and  Ck>BONEB  Thebeto. 

Under  the  law  of  Illinois  when  the  office  of  sheriff  becomes  va- 
cant for  any  reason,  the  rights  of  the  deputy  are  not  ex- 
tended beyond  the  term  of  his  principal,  but  the  coroner  be- 
comes the  successor  of  the  sheriff  until  the  vacancy  is  filled  by 
an  election  as  required  by  law. 

5.  Same — Succession  of  Ck>BONEB  to  Office  of — Judicial  Notice. 

When  the  occasion  arises  for  the  coroner  to  assume  the  sheriff's 
office,  it  takes  no  Judicial  proceeding  to  determine  his  right.  It 
is  a  question  of  fact  and  if  the  office  actually  becomes  vacant, 
and  the  coroner's  right  to  the  office  is  interfered  with,  he  is 
entitled  to  the  summary  process  of  the  courts,  which  always 
take  Judicial  notice  of  their  own  officers. 

6.  Same — Removal     Fbom     County — ^Vacancy — Construction     of 

Statxtte  in  Rbqabd  Thebeto.  The  statute  which  provides  "If 
any  officer  of  a  county  shall  remove  from  and  permanently  re- 
side out  of  the  same,  his  office  shall  be  deemed  vacant  •  •  •  " 
means  that  the  office  of  any  county  officer  becomes  vacant 
whenever  he  leaves  the  county  with  po  present  intent  of  re- 
turning, and  it  does  not  have  to  be  shown  that  he  has  actually 
taken  up  a  permanent  residence  somewhere  else.  Such  a  re- 
moval is  equivalent  to  a  voluntary  resignation. 

7.  Imfbisonmknt'—Right  to  Hold  Pbisonebs  Where  Sheriff  Has 

Absconded.  The  coroner  and  not  the  deputy  sheriff  is  the  per- 
son whose  duty  it  is  by  the  law  of  Illinois  to  hold  a  prisoner, 
where  the  sheriff  has  absconded. 
S,  Habkas  Corpus — Practice— Case  Where  Respondent  Not  En- 
titled TO  Hold  Pbisoneb  But  Some  Other  Person  Is.  A  pris- 
oner while  entitled  to  haheaa  corpus  under  the  Illinois  statute 
when  he  is  held  by  an  officer  not  entitled  to  do  so  will  not  be 
discharged  when  this  fact  is  shown  but  will  be  turned  over  to 
the  proper  officer;  so  in  the  present  case  the  prisoner  will  be 
taken  out  of  the  hands  of  the  respondent,  a  deputy  sherlfC, 
whose  principal  has  absconded,  ana  put  into  the  hands  of  the 
coroner. 
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Petition  for  habeas  corpus.    Heard  before  Jadge  McAl* 
lister.     The  facts  are  stated  in  the  opinion. 
Francis  Adams,  for  the  relator. 
Sidney  Smith,  for  Conrad  Poetz,  acting  jailer. 
Charles  H.  Reed,  state's  attorney. 

McAlustee,  J.: — 

The  habeas  corpus  act  of  this  state  contains  fhe  following 
provisions  applicable  to  this  case:  ''If  it  appear  that  the 
prisoner  is  in  custody  by  virtue  of  process  from  any  court 
legally  constituted,  he  can  be  discharged  only  for  some  of 
the  following  causes:"  enumerating  seven  distinct  heads,  un- 
der the  fifth  of  which  is  this:  *'0r  when  the  person  having 
the  custody  of  the  prisoner  under  such  ^process,  is  not  the  per- 
son  empowered  by  law  to  detain  him."  Our  statute  is 
broader  than  that  of  any  state  or  country  of  which  I  have 
any  knowledge,  and  the  provision  just  quoted  was,  no  doubt, 
dictated  by  the  spirit  of  an  advanced  civilization,  and  founded 
in  a  policy  springing  from  the  teachings  of  history:  that  it  is 
far  better  than  even  persons  guilty  of  crime  should  escape 
than  that  they  should  be  subjected  to  the  power  of  irrespon- 
sible keepers. 

The  theory  of  the  relator's  counsel  is,  that  respondent  was^ 
at  first  but  the  mere  bailiflE  of  Gustav  Fischer,  late  sheriff; 
that  long  anterior  to  relator's  commitment  Fischer  absconded 
from  the  state  with  the  manifest  intention  of  not  returning 
to  the  same,  which  was  a  matter  of  public  notoriety,  and  espe- 
cially known  to  respondent;  and  that  by  the  statutes  of  this 
state  the  coroner  who  had  demanded  the  possession  of  the 
jail,  was  ex  officio  sheriff,  and  the  authority  of  the  respondent 
superseded ;  and,  that,  therefore,  he  is  not  the  person  empow- 
ered by  law  to  detain  relator.  The  counsel  for  respondent 
replies  that  he  is  an  officer  de  facto,  and  all  his  acts  are  valid 
and  legal.  As  the  habeas  corpus  act  requires  his  discharge  if 
the  prisoner  is  detained  by  a  person  not  empowered  by  law 
to  do  SO;  and  as  it  is  essential  to  the  very  idea  of  an  officer 
de  facto  that  he  is  not  a  good  officer  in  point  of  law,  there  is 
great  difficulty  in  the  question,  and  in  fact  there  are  other 
questions  involved,  which  require  for  their  investigation,  time 
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and  befitting  opportunity,  which  the  pr  ssing  and  distracting 
nature  of  my  duties  will  not  allow. 

It  has  been  argued  with  much  plausibility,  that  the  expres- 
sion,  **the  person  empowered  by  law  to  detain  him,"  neces-^ 
sarily  means  a  good  ofScer  in  point  of  law — an  ofScer  de  jure 
— such  an  oflScer  as  may  enforce  any  necessary  and  proper 
discipline  with  a  legal  justification  on  the  part  of  the  officer 
and  without  any  for  resistance  on  the  part  of  the  prisoner, 
and  that,  as  the  court  is  clothed  with  the  power  by  the  habeas, 
corpus  act  to  determine  the  main  question,  it  may  also  de^ 
termine  all  of  the  incidents. 

As  it  will  happen  tiiat  persons  assume  to  act,  and  are  re- 
ported to  be  public  officers,  when  they  are  not  good  officers 
in  point  of  law,  and  third  persons  and  the  public  will  employ 
them,  a  rule  of  public  policy,  founded  in  consideration  of  pre- 
venting a  failure  of  justice,  has  been  adopted,  and  such  third 
persons  are  presumed  to  be  ignorant  of  the  existence  of  the 
matters  which  in  point  of  law  render  them  not  officers  de  jure 
— ^not  legally  invested  with  the  office.  While  the  acts  of  such 
de  facto  officers  are  held  valid  as  to  third  persons,  or  the  pub- 
lic, thus  presumed  to  be  ignorant  of  their  defect  of  title,  the 
same  principle  cannot  apply  when  the  officer  de  facto  is  him- 
self sued  for  an  injury  to  third  persons;  nor  woud  his  acts 
be  valid  as  to  any  third  person,  who,  having  full  knowledge 
of  his  defect  of  title,  should  employ  him  for  any  sinister  pur- 
pose. If  Gustav  Fischer  had  absconded  with  the  manifest 
intention  of  never  returning  to  this  state,  and  that  act,  under 
the  statutes  of  this  state,  rendered  his  office  vacant,  by  force 
of  the  statute  itself,  and  if  respondent  knew  the  fact,  then, 
even  conceding  that  he  was  an  officer  originally,  and,  as  to 
third  persons  presumed  to  be  ignorant  of  the  fact,  to  be  re- 
garded an  officer  de  facto,  he  could  not,  if  indicted  or  sued 
for  false  imprisonment  preclude  inquiry  into  the  facts  which 
defeated  his  title.  His  acting  as  such  would  be  prima  facie 
evidence  that  he  was  such  officer,  but  only  prima  facie  and 
subject  to  be  rebutted.  Commonwealth  v.  Fowler,  10  Mass. 
290;  Courser  v.  Powers,  34  Vt.  517,  1  Am.  Law  Reg.,  New 
Series,  268. 

The  law  on  this  subject  is  perfectly  harmonious.    It  holda 
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that  when  a  person,  under  color  of  authority,  acts  and  is 
reputed  as  a  public  officer,  then  as  to  all  third  persons,  or 
strangers,  as  it  is  sometimes  expressed,  he  will  be  deemed  an 
officer  de  facto,  as  to  such  third  persons  or  strangers  his  acts 
will  be  valid  and  cannot  be  impeached  collaterally,  unless 
there  has  been  a  direct  proceeding  against  such  de  facto  offi- 
cer, or  the  person  from  whom  he  derives  his  authority,  and  in 
whose  name  he  acts,  in  a  court  of  competent  jurisdiction,  the 
facts  judicially  ascertained,  and  the  proper  judgment  pro- 
nounced; then  as  everybody  within  the  sovereignly  from 
which  the  court  derives  its  powers  is  chargeable  with  notice 
of  such  judgment,  the  presumption  of  ignorance  of  the  de- 
fect of  title  ceases  and  the  acts  of  such  reputed  officer  are  not 
valid,  even  as  to  third  persons  or  strangers.  It  has  been 
frequently  said  in  reference  to  the  acts  of  the  deputies  and 
bailiffs  of  the  absconded  sheriff,  that  they  are  de  facto  offi- 
cers, and  everything  is  precisely  as  well  as  if  the  sheriff  had 
not  so  absconded.  In  my  judgment,  this  is  a  mistaken  idea  of 
the  matter.  Their  acts  are  valid  to  the  extent  I  have  indi- 
cated. It  would  be  just  as  proper  to  say  that  a  limb  with  a 
severe  wound,  and  a  surgeon's  patch  upon  it,  was  just  as 
good  as  a  sound  one.  The  very  idea  of  a  cfe  facto  officer  is 
to  cover  a  defect  until  soundness  can  be  secured,  and  the  un- 
soundness is  implied  in  the  term  itself.  The  authoritative 
definition  of  such  officer  is  that  given  by  EUenborough,  C.  J., 
in  the  case  of  King  v.  The  Corporation  of  Bedford  Level,  6 
East,  363:  **An  officer  de  facto  is  one  who  has  the  reputar 
tion  of  being  the  officer  he  assumes  to  be,  and  yet  is  not  a  good 
officer  in  point  of  law.*'  The  only  case  relied  upon  by  coun- 
sel for  respondent  is  that  of  Ballance  v.  Loomis,  et  al.,  22  111. 
82,  which,  it  is  claimed,  decides  that  the  office  of  sheriff, 
although  he  may  have  absconded  never  to  return  remains 
the  same  in  the  hands  of  his  deputies. 

That  was  a  case  where  the  deputies  were  the  reputed  depu- 
ties of  the  abscondent  and  acted  as  such  in  levying  an  execu- 
tion, and  the  court  held  that,  until  the  office  of  sheriff  was 
declared  vacant  by  a  direct  proceeding  against  him  in  a  court 
of  competent  jurisdiction,  or  until  an  election  was  held  and 
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a  successor  elected  and  qualified,  the  acts  of  the  deputies 
would  be  valid  as  to  third  persons  who  were  presumed  ignor- 
ant of  the  fact  which  superseded  their  authority.  The  supreme 
court  do  not  say,  in  that  case,  that  their  acts  were  as  valid  as 
if  the  event  had  not  happened — ^that  they  were  good  oflBcers 
in  point  of  law  but  say  that  **they  were  oflScers  de  facto^ 
and  while  acting  as  such,  their  oflScial  acts  will  not  be  in- 
quired into  in  a  collateral  proceeding,  and  all  their  acts  must 
be  held  binding  xmtil  the  office  of  their  principal  was  va- 
cated by  a  direct  proceeding."  This  is  familiar  law,  and  all 
it  means  is,  that  third  persons  are  not  chargeable  with  knowl- 
edge of  the  defect  of  title,  and  are  presumed  to  be  ignorant 
of  it  until  such  direct  proceeding  is  had.  **Bat  where  it  is 
for  the  benefit  of  strangers  or  the  public  who  are  presumed 
to  he  ignorant  of  sucii  defect  of  title,  it  is  good." — Cro.  Eliz., 
69;  King  v.  Lyle,  Andrews  R.  163;  Hipsbey  v.  Tuche,  2  Le- 
vinz,  184 ;  Rodman  v.  Harcourt  et  al,,  4  B.  Monroe,  233. 

But  when  our  supreme  court  held  deputies  lo  be  officers  de 
facto  when  the  sheriff  had  absconded,  it  used  the  term  under- 
standingly,  and  it  is  in  effect  saying  that  they  were  persons 
who  had  the  reputation  of  being  the  officers  they  assumed  to 
be,  **and  yet  were  not  good  officers  in  point  of  law," 

It  will  be  apparent  that  in  such  case  the  public  are  de- 
prived of  very  important  rights  in  not  having  a  sheriff  or  one- 
who  ex  officio  performs  his  duties  and  is  subject  to  his  liabili- 
ties. A  deputy  sheriff  may  perform  the  duties  which  the 
sheriff  is  required  to  perform.  But  there  are  many  limita- 
tions. He  cannot  appoint  a  bailiff  any  further  than  to  do  a 
particular  act.  Hunt  v,  Burrel  et  al,,  5  Johns.  173.  He 
cannot  remove  a  jailor,  because  that  is  the  exercise  of  a  dis- 
cretion vested  alone  in  the  sheriff.  Neither  could  he  appoint 
one.  If,  therefore,  the  jailor  were  ever  so  negligent,  cruel,  or 
oppressive,  Mr.  Bradley  could  not  remove  him.  The  summary 
remedy  given  by  the  statute  to  a  party  to  an  execution, 
against  the  sheriff  or  coroner  for  not  paying  over  moneys  col- 
lected cannot  be  enforce<}  against  the  deputy.  So  as  to  the 
same  remedy  given  to  the  county  court  or  auditor  of  the  state 
for  not  pa3nng  over  taxes  collected.    He  (the  sheriff)  is  iden-^ 
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tified  in  contemplation  of  law  with  all  his  under  officers,  and 
is  directly  responsible  in  the  first  instance  for  all  their  acte 
done  in  the  execution  of  process."  2  Greenleaf,  Ev.  sec.  480, 
and  note  1. 

The  case  of  Paddock  v.  Cameron,  8  Cowen,  211,  is  much 
in  point  in  showing  how  the  public  are  exposed  under  this 
state  of  things,  and  who  ought  to  perform  the  duties  of 
-sheriff.  The  statutes  of  New  York  were  in  many  respects 
precisely  like  ours.  This  was  an  action  on  the  case  against 
the  defendant,  as  under  sheriff  of  the  county  of  Warren, 
for  a  false  return  to  a  writ  of  fi.  fa.  It  appeared  on  the  trial, 
that  the  defendant  was  the  under  sheriff  of  Dudley  Farlin, 
Esq.,  who  (instead  of  absconding  with  a  harlot)  was,  at  the 
fall  election  of  1823,  elected  a  member  of  assembly,  and  his 
office,  therefore,  vacated  by  statute,  on  the  1st  of  January, 
1824.  The  defendant  exercised  the  office  of  sheriff  until  a 
new  one  was  elected  in  March,  1824.  The  fi.  fa.  was  delivered 
to  the  defendant  on  the  23d  day  of  January,  1824.  A  ver- 
dict was  found  for  the.  defendant.  A  motion  was  made  for 
a  new  trial  on  several  grounds,  and  opposed  on  the  ground, 
among  others,  that  the  defendant's  office  of  under  sheriff  ex- 
pired with  that  of  Mr.  Farlin,  the  sheriff.  Woodworth,  J., 
delivering  the  opinion  of  the  court,  said:  **I  do  not  consider 
it  necessary  to  examine  the  question  whether  the  evidence 
sufficiently  establishes  the  fact  of  a  false  return;  being  of 
opinion  that  this  action  does  not  lie  against  the  under  sheriff. 
The  general  rule  is,  that  an  action  will  not  lie  against  an  under 
sheriff,  for  a  breach  of  duty  in  his  office,  although  he  may,  as 
well  as  any  other  agent,  make  himself  personally  responsible 
by  a  special  undertaking.  Cameron  v,  Reynolds,  Cowp.  403 ; 
Tuttle  V.  Love,  7  Johns,  472.  The  inquiry  then  is,  whether  a 
•case  like  the  present  is  provided  for  by  the  statute?  (1  R. 
L.  418,  420,  sec.  5.)  By  this  act,  it  is  declared  that  the  sheriff 
shall  appoint  an  under  sheriff,  and  in  case  of  the  death  of  the 
sheriff,  the  under  sheriff  shall  in  all  things  execute  the  office 
of  sheriff  until  another  sheriff  shall  be  appointed;     •     •    • 

"The  act  farther  provides  that  if  there  be  no  under  sheriff 
-at  the  time  of  the  death  of  the  sheriff,  or  if  such  under 
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sheriff  ahall  die,  or  remove  out  of  the  county,  or  become  in- 
capable of  executing  the  office  before  auother  sheriff  shall  be 
appointed,  in  every  such  case  the  coroner  or  coroners  shall, 
in  all  things,  execute  the  office  of  sheriff,  until  a  sheriff  shall 
be  appointed  and  take  upon  himself  the  office.  The  act  spe- 
cifies only  the  natural  death  of  the  sheriff.  That  did  not 
happen ;  and  consequently,  the  defendant  derived  no  author- 
ity. Under  this  statute,  to  take  the  place  of  the  sheriff. 
Whether  the  county,  on  the  election  of  Mr.  Farlin  to  the 
l^islature,  were  left  without  any  person  to  discharge  the  du- 
ties of  sheriff,  is  not  material  to  the  point  before  us.  It  is 
enough  that  the  defendant  had  no  authority  to  act.  I  incline, 
however,  to  the  opinion  that,  by  a  reasonable  construction  of 
the  statute,  the  right  to  discharge  the  duties  of  sheriff  de- 
volved on  the  coroners;  inasmuch  as  one  of  the  contingencies 
upon  which  this  right  depends  is,  that  the  under  sheriff  be- 
comes incapable  of  executing  the  office.  This  event  has  taken 
place.    Motion  denied." 

And  if  there  is  any  remedy  against  the  bondsmen  of  the 
absconded  sheriff,  under  the  circumstances,  what  it  is,  is  a 
matter  of  doubt  and  difficulty.  And  there  is  still  another  in- 
jury to  the  public.  No  one  taking  a  false  oath  as  to  qualifi- 
cation of  bail,  before  the  deputy  de  facto,  can  be  punished 
for  perjury.  We  had  just  such  a  case  last  term,  and  the 
state's  attorney,  under  direction  of  the  court,  dismissed  the 
prosecution.  On  the  authority  of  Rex  v.  Verenet,  3  Camp. 
432,  1  Hawk  P.  C.  ch.  69,  sec.  4,  holding  that  where  the  ac- 
tion of  an  officer  was  made  the  foundation  of  an  affirmative 
criminal  proceeding,  although  Mr.  Bradley's  acting  as  deputy 
was  prima  facie  evidence,  yet  it  might  be  rebutted,  and  his 
strict  legal  title  inquired  into.  The  truth  is,  that  when  the 
gearing  is  substantially  disarranged,  the  harmony  of  the  ma- 
chinery must  necessarily  be  broken. 

We  now  recur  directly  to  the  question:  Is  ihe  respondent 
the  person  empowered  by  law  to  detain  the  prisoner?  And 
this,  upon  the  theory  of  relator's  counsel,  requires  us  to  con- 
sider the  question  whether  the  contingency  has  happened 
which  renders  the  coroner  ex  officio  sheriff,  and,  if  it  has, 
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whether  the  court  is  compelled  to  discharge  the  prisoner  irre- 
spective of  his  guilt  or  innocence.  These  are  grave  questions, 
and  in  which  the  public  have  great  interest.  After  a  careful 
examination  of  the  statutes,  I  am  satisfied  that  the  contin- 
gency has  happened  which  would  authorize  the  county  clerk 
to  notify  the  governor  of  the  fact  of  a  vacancy  in  the  office 
of  sherifif,  and,  if  that  be  so,  what  is  the  relation  of  the  cor- 
oner to  the  office  of  sheriff?  It  is  the  manifest  purpose  of 
the  several  statutes  on  this  subject  to  give  us  a  complete  sys- 
tem for  the  regulation  of  so  important  an  office  as  that  of 
sheriff,  and  to  preserve  the  county  from  the  inconvenience  of 
an  interregnum  in  ttie  office,  aud  which  necessarily  abrogates 
a  part  of  the  common  law.  And  it  is  to  be  observed  that 
there  is  only  one  case  in  which  a  deputy  sheriff  has  his  powers 
extended  beyond  that  of  his  principal,  and  that  is  the  ease 
of  death ;  in  all  others  these  powers  devolve  upon  the  coroner. 
The  offices  of  sheriff  and  coroner  are  intimately  blended- 
The  very  title  of  the  statute  is  ** Sheriffs  and  Coroners." 
Their  official  bonds  are  defined  in  the  same  section,  and  the 
coroner's  first  bond  is  conditioned  for  the  faithful  discharge 
of  all  the  duties  required  or  to  be  required  of  him  by  law, 
as  sheriff,  or  coroner,  and  his  official  oath  is  for  both  offices. 
Writs  are  to  be  directed  to  him  when  the  sheriff  is  interested, 
and  he  is  to  take  possession  of  the  jail  when  the  sheriff  is  a 
prisoner  in  it.  Then,  in  the  eighteenth  section  of  the  same 
act  is  this  provision:  **In  case  a  vacancy  in  the  office  of 
sheriff,  by  death,  resignation,  removal,  or  otherwise,  the  cor- 
oner shall  do  and  perform  all  the  duties  pertaining  to  the 
office  of  sheriff,  receive  the  proper  fees  and  emoluments,  aud 
be  liable  to  the  same  penalties  and  proceedings  as  if  he  were 
sheriff,  until  such  vacancy  shail  be  filled  by  the  election  and 
qualification  of  a  new  sheriff. '* 

The  object  of  this  provision  is,  that  the  courts  may  always 
have  a  known  chief  executive  officer;  that  parties  to  suits, 
taxpayers,  the  county  and  the  state,  may  always  have  the 
benefit  of  those  stringent  remedies  provided  by  law  for  the 
security  of  private  and  public  moneys.  And,  we  may  ask, 
can  any  legal  mind,  contemplating  all  of  these  statutes,  per- 
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ceiving  their  objects  and  purposes,  arrive  at  the  conclusion 
that  the  coroner  cannot,  when  the  contingency  happens  that 
by  any  provisions  of  law  render  the  office  of  sheriff  vacant, 
and  the  same  becomes  practically  vacant,  assume  the  duties 
of  sheriff,  without  first  having  a  direct  proceeding  against 
the  sheriff,  by  information  in  the  nature  of  a  quo  warranto, 
and  have  a  court  of  competent  jurisdiction  to  declare  it  va- 
cant, requiring  months,  if  not  years  of  time?  Conceding 
that  jurisdiction  could  be  obtained  of  an  absconded  sheriff, 
whose  whereabouts  were  unknown  (which  is  extremely  doubt- 
ful, 44  HI.  458),  is  any  such  idea  fairly  within  the  intention 
of  the  statute?  In  my  judgment  it  is  not.  Because,  then, 
the  statute  should  read,  **In  case  of  a  vacancy  in  the  office 
of  sheriff  by  removal  of  the  incumbent,"  which  would  mean 
by  direct  proceeding.  But  this  statute  induces  a  vacancy 
by  death  (when  there  could  be  no  judgment),  by  resignation, 
by  removal,  or  othemme,  which  includes  every  species  of  va- 
cancy. It  matters  not  that  a  fact  is  to  be  found.  It  would 
be  so  in  case  of  death.  It  is  easy  to  determine  that  a  man 
is  dead  if  we  see  his  corpse ;  but  suppose  he  dies  at  sea,  or  in 
a  distant  land  among  strangers.  Then  the  fact  is  as  diffi- 
cult of  proof  as  resignation  or  removing  out  of  the  county 
with  intention  to  permanently  reside  out  of  the  same.  There 
is  no  regulation  by  statute  as  to  how  tiie  sheriff  shall  resign 
his  office.  Every  civil  officer  has  the  right  to  resign  his  office 
whenever  he  pleases.  United  States  v.  Wright,  1  McLean 
509.  He  may  resign  it  by  parol.  Suppose  Gustav  Fischer 
had  decided  to  leave  this  state  and  go  back  to  Germany  to 
spend  the  rest  of  his  life,  and,  before  leaving,  had  taken 
deputy  Bradley  and  respondent  Folz  to  the  office  of  the 
county  clerk,  and  there  told  the  clerk  that  hi,  resigned  his 
office,  delivered  his  farewell  address  to  his  constituents,  and 
left.  Would  it  be  necessary  for  the  coroner  to  file  an  infor- 
mation to  have  the  office  vacated  before  he  could  assume  its 
duties  f  Cleariy  not  Because  it  would  not,  in  that  case, 
be  a  vacancy  by  resignation,  but  by  removal  of  the  incum- 
bent by  judgment.  If  it  be  asked  how  the  coroner  is  to  get 
possession  of  the  j€dl  and  the  office  if  the  deputies  resist,  I 
15 
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answer,  by  the  summary  power  of  the  courts,  who  are  bound 
to  take  judicial  notice  as  to  who  is  their  chief  executive  offi- 
cer. **The  court  will,  ex  officio,  take  notice  of  it.  A  court 
is  presumed  to  know  its  own  ofScers  and  all  public  officers 
in  civil  affairs  within  its  jurisdiction — certainly  the  sheriff 
of  its  own  court."  Thompson  v.  Haskell,  21  HI.  216.  Then 
again:  '*Even  if  the  court  was  not  bound  to  take  notice  of 
the  death  of  its  chief  executive  ofiScer,  it  was  competent  to 
receive  proof  of  that  fact  and  to  decide  upon  such  proof." 
Timmerman  v.  Phelps,  27  111.  196:  It  is  the  duty  of  the 
courts  to  see  that  their  process,  both  mesne  and  final,  should 
be  directed  to  their  chief  executive  officer,  and  to  do  so  they 
have  all  the  power  of  determining  who  he  is.  Nobody  ever 
contemplated  the  contingency  of  a  mere  deputy  setting  up 
a  right  to  any  office.  **  A  depuly  has  no  interest  in  the  office, 
but  is  only  the  shadow  of  the  officer  in  whose  name  he  does 
all  things."  Jac.  Law  Diet  title  "Depuly."  Suppose  a  new 
sheriff  should  be  elected,  and  this  bailiff  or  a  deputy  still  re- 
fuses to  surrender  the  office,  and  demand  that  the  office  of 
his  principal  should  be  first  vacated  by  a  direct  proceeding, 
which  could  be  kept  off  till  the  term  expired,  would  the  courts 
still  place  their  process  into  his  hands,  and  recognize  his  re- 
turns in  the  name  of  Gustav  Fischer  f 

The  statute  provides  that  **If  any  officer  of  a  county  shall 
remove  from  and  permanently  reside  out  of  the  same,  his 
office  shall  be  deemed  vacant,  and  such  vacancy  sh<M  be  filled 
as  in  other  cases."  "Deemed  vacant,"  by  whom?  Not  nec- 
essarily only  by  a  court ;  but  the  meaning  may  be  ascertained 
by  the  context,  "and  such  vacancy  shall  be  filled  as  in  other 
cases."  How  is  a  vacancy  to  be  filled  in  other  cases?  The 
statute  furnishes  the  answer,  "That  whenever  a  vacancy  shall 
happen  in  the  office  of  sheriff,  etc.,  by  death,  resignation,  or 
removal  of  the  incumbent,  it  shall  be  the  duty  of  the  clerk 
of  the  county  immediately  to  notify  the  governor  of  the  foci, 
and  it  shall  be  the  duty  of  the  governor  to  issue  a  writ  of  elec- 
tion to  fill  such  vacancy." 

And  here  we  may  also  remark  that  if  it  had  been  the  inten- 
tion of  the  legislature  to  confine  the  county  clerk  to  only  the 
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case  of  a  removal  by  direct  proceeding,  the  words  removal 
of  the  incumbent  would  have  suflSced;  but  the  words  by 
death,  by  resignation,  are  also  included,  which  render  such 
a  construction  unreasonable  and  against  the  plain  meaning 
of  the  statute.  Then,  to  make  the  system  complete,  and  to 
secure  to  the  courts  a  chief  executive  officer,  and  to  protect 
private  parties  and  the  public,  comes  in  the  other  provision, 
making  the  coroner  ex  officio  sheriflE  **  until  such  vacancy  shall 
be  filled  by  the  election  and  qualification  of  a  new  sheriff." 

Now,  what  is  the  fair  meaning  of  the  statute  above  quoted 
in  reference  to  counly  officers  removing  out  of  the  county? 
The  object  is  apparent,  and  that  was  simply  to  secure  the 
residence  of  county  officers,  not  only  in  the  state,  but  in  the 
comity  where  they  were  elected,  that  they  might  be  subject 
to  the  penalties  and  proceedings  provided  by  law,  and  I  am 
satisfied,  from  a  careful  consideration  of  these  objects,  that 
if  a  counly  officer  absconds  from  the  state  with  the  intention 
(which  is  to  be  inferred  from  the  circumstances)  of  never 
returning  to  it,  then  the  contingency  has  happened  which 
renders  his  office  vacant,  and  the  public  are  not  bound  to  wait 
until  he  becomes  permanently  settled  elsewhere.  Suppose  he 
commits  a  murder  and  manages  to  escape  to  Canada,  are  the 
authorities  of  the  county  bound  to  wait  until  his  haunted  con- 
science wiU  permit  him  to  find  a  resting-place!  Why  should 
there  be  such  tenderness  exhibited  towards  an  absconding 
public  officer  who  has  proved  so  wickedly  recreant  to  a  sacred 
public  trust — to  his  duties  to  family  and  society?  The  evi- 
dence in  this  case  leaves  no  shade  of  doubt  in  any  reason- 
able mind,  and,  indeed,  it  is  a  matter  of  public  notoriety,  that 
Gustav  Fischer,  on  the  15th  day  of  December  last,  absconded 
from  this  state  under  such  circumstances  as  preclude  the  idea 
of  his  ever  returning  to  it.  Suppose  he  had  been  a  defaulter 
to  the  amount  of  fifty  or  a  hundred  thousand  dollars  and  ab- 
sconded, or  suppose  he  had  committed  a  highway  robbery  and 
escaped,  would  there  be  any  doubt  of  his  intention  of  keeping 
away  from  here?  For  the  sake  of  the  public  morals,  I  for- 
bear the  rehearsal  of  the  evidence  in  this  case.  He  had  thor- 
oughly outraged  and  ruptured  his  family  relation.    He  had 
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squandered  his  means  upon  a  harlot,  with  whom  he  eloped, 
and  was  hopelessly  insolvent.  He  told  various  false  and  con- 
flicting stories,  as  to  where  and  for  what  purpose  he  was 
going.  He  obtained  lai^e  sums  of  money  by  fraud.  He  de- 
ceived and  defrauded  his  best  friends  into  signing  his  paper, 
and  thus  betrayed  their  confidence.  His  return  to  this  state 
is  simply  impossible,  if  he  is  sane,  and  he  is,  it  is  to  be  so  pre- 
sumed. 

The  effect  of  such  voluntary  removal  is  a  virtual  or  con- 
structive resignation  of  his  office. .  In  Ferguson  v.  Lee,  9 
Wend.  258,  where  there  was  a  simiar  statute,  a  depuly  sheriff 
removed  into  another  county?  Savage,  Ch.  J.,  says:  **In 
this  case  Haddock,  who  had  made  the  levy  as  under  sheriff 
of  Herkimer,  had,  intermediate  the  levy  and  sale,  removed  to 
Oneida  county.  This  was  a  virtual  resignatum  of  his  oflSce; 
it  was  'a  voluntary  withdrawal  from  the  county,  which,  by 
the  statute,  vacated  his  office.'^  Not  by  the  judgment  of  the 
court  on  information  in  the  nature  of  a  quo  warranto;  but 
**by  the  statute." 

In  the  case  of  the  State  v.  Allen,  21  Indiana,  521,  the 
court  says:  *An  office  may  be  vacated,  be  abandoned,  which 
is  constructive  resignatioli.  An  office  may  be  resigned  \fj 
parol,  and,  of  course,  acts  may  speak  that  resignation." 
Also,  Bernard  v.  Hoboken,  27  N.  J.  L.  412. 

That  the  respondent  knew  the  facts  which  constitute  such 
virtual  resignation  is  manifested  by  the  very  clearest  evi- 
dence, viz.,  the  sealed  articles  of  agreement  of  the  26th  of 
January,  1870.  I  have  not  space  to  present  an  analysis  of 
these  articles,  but  suffice  it  to  say  they  are  virtual  administra- 
tion of  the  estate  of  Qustav  Fischer,  and  are  based  upon  a 
clear  assumption  that  he  had  absconded  not  to  return.  They 
recite  the  fact  of  his  having  left,  and  of  the  refusal  of  his 
bondsmen  to  be  further  bound;  they  are  tri  partite.  The 
parties  of  the  first  part  are  twenty-three  creditors  of  Fischer, 
among  whom  is  respondent,  representing  $34,128.90  of  in- 
debtedness against  him.  The  parties  of  the  second  part  are 
the  bondsmen,  and  of  the  third  part  T.  M.  Bradley  and  W. 
F.  "Wentworth.    They  assume  to  take  possesion  and  control, 
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not  only  of  the  office,  but  of  all  of  Fischer's  estate,  Sched- 
ules of  assets  and  liabilities,  formal  enough  for  the  probate 
court,  axe  carefully  prepared  and  made  a  part  of  the  articles 
signed  by  Bradley  Wentworth  and  John  Mattocks.  Among 
the  items  of  assets  is  the  folowing:  ''Estimate  of  office  for 
ten  months,  $15,000."  Bradley  is  to  be  the  chief  adminis- 
trative agent.  This  may  be  an  ingenious  manner  of  collect- 
ing bad  debts,  but  it  manifests  some  indifference  to  the  rights 
of  the  public  and  the  law  of  the  land,  and  looks  very  much 
as  if  it  was  against  public  policy.  But  these  are  the  very 
parties  who  now  insist  that  nothing  has  happened  which  war- 
rants a  court  in  finding  that  Fischer  has  absconded  with  the 
intention  of  not  returning.  Mr,  Bradley  says  he  did  not 
sign  these  articles.  But  he  did  sign  the  schedules.  He  is 
named  in  them  as  a  party,  and  had  them  in  his  possession  at 
the  time  of  the  hearing. 

Whom,  then,  is  the  court,  under  the  evidence  and  authority 
of  our  supreme  court,  to  regard  as  its  chief  executive  officer  t 
Gustav  Fischer,  who  has  absconded  and  had  his  estate  extra 
judicially  administered  upon  by  the  very  parties  who  resist 
this  application;  or  is  it  the  coroner,  whom  the  law  designates 
as  the  proper  officer  to  perform  the  duties  of  the  office,  and 
be  liable  to  the  penalties  and  proceedings  as  if  he  were  sheriff, 
until  one  shall  be  elected?  I  have  no  hesitation  in  saying  it 
is  the  latter. 

Respondent  cannot  be  considered  an  officer  de  facto,  be- 
cause he  is  not  a  general  public  officer,  but  the  mere  agent 
and  special  officer  of  the  late  sheriff.  In  Dake  v.  Sykes,  7 
Term,  117,  Lawrence,  J.,  says:  "The  admission  of  the  un- 
der sheriff  may  affect  the  high  sheriff,  because  he  is  the  gen- 
eral officer  of  the  sheriff;  but  I  do  not  think  that  the  bailiff  is 
his  general  officer.  When  a  warrant  is  granted  him,  he  be- 
comes the  special  officer  of  the  sheriff,  and  I  have  always  un- 
derstood it  to  be  necessary  to  produce  the  warrant  to  show 
the  relation."  Crocker  on  Sheriffs,  11.  He  takes  no  oath 
and  is  required  to  give  no  bond.  King  v.  Bedford  Level,  6 
East,  336. 

The  court  is  required  in  this  proceeding  to  determine  who 
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is  the  person  empowered  by  law  to  detain  the  prisoner;  and 
to  do  so  it  is  necessary  to  determine  whether  the  former  re- 
lations between  him  and  Fischer  have  not  been  dissolved.  I 
am  satisfied  that  they  have  been.  If  the  court  has  no  power 
to  determine  this  question  in  this  way,  then  an  unauthorized 
keeper  of  a  jail  could  always  keep  possession.  Proceedings 
quo  warranto  would  not  lie  against  him,  because  he  is  a  mere 
agent  or  special  officer.  If  the  relation  has  been  dissolved, 
then  he  has  no  authority.  Boardman  v.  Halliday,  10  Paige, 
223;  Edmunds  v.  Barton,  31  New  York,  495.  The  prac- 
tice is  where  a  prisoner  is  detained  by  one  not  authorized  by 
law  to  detain  him,  and  there  is  .another  person  who  is,  to  re- 
mand him  to  the  custody  of  the  one  so  authorized.  The  pris- 
oner is  accordingly  remanded  to  the  custody  of  the  coroner. 


{Circuit  Court  of  Cook  County.    In  Chancery,) 

The  North  Chicago  Oity  Bailway  Co. 

vs. 

The  Town  of  Lake. 

(1880.) 

Bquitt — Jurisdiction  ob^-Pbeventino  Entobcement  of  Void  Ob- 
DiNANCE.  Equity  has  jurisdiction  to  restrain  the  enforcement 
of  a  void  municipal  ordinance  imposing  duties  upon  a  street 
railway  company  where  the  damage  is  unascertainable  and 
irreparable  and  the  rights  and  convenience  of  the  public  are 
involved. 

EsTOPPEXi — When  Municepai.  Ck)BP0BATi0N  Not  Estopped  to  Re- 
voke License.  No  equitable  estoppel  arises  to  prevent  a 
municipal  corporation  passing  an  ordinance  revoking  a  former 
license  from  the  fact  that  the  licensee,  a  street  railway  com- 
pany, has  expended  a  large  amount  of  money  and  helped  build 
up  the  municipality,  while  acting  under  the  license. 

Ordinances — Must  Be  General  in  Nature.  An  ordinance  is  In- 
valid which  on  its  face  is  aimed  at  and  applicable  to  one  cor- 
poration, and  no  other  corporation  or  company  whatsoever. 

Nuisances — ^Power  of  Municipality  to  Declare — Province  or 
Courts.    The  mere  declaration  of  a  municipality  that  the  use 
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of  steam  power  by  a  street  railway  company  Is  a  nuisance 
does  not  make  It  such,  as  It  Is  not  per  8e  a  nuisance.  Whether 
It  Is  under  the  circumstances  a  nuisance  Is  a  subject  for  Ju- 
dicial inquiry  and  determination. 

5.  0BDINA17CE8 — ^Unbeasonableness — How  TO  BE  SHOWN.  The  unrea- 

sonableness of  an  ordinance  should  be  shown  upon  proofs  and 
not  upon  affidavits. 

6.  Townships — EIffect  of  General  Township  Act  op  1874  Upon 

FoBM£B  Specx^l  TOWNSHIP  AcTS — QuAEBE.  Whether  the  gen- 
eral law  of  1874  regarding  townships  did  not  repeal  the  former 
special  act  giving  certain  officials  of  the  town  of  Lake  View 
the  right  to  act  as  a  board  of  trustees  for  that  town — quaere. 

7.  Municipal  Ck)BPOBATioNS — ^Void  Obdinances — ^Liability  fob  En- 

FOBCEMENT  OF.  A  muulclpal  corporatlou  is  not  liable  for  the 
damage  which  may  result  from  the  enforcement  of  a  void 
ordinance. 

8.  Same — ^Whebe  and  How  to  be  Te8tei>— Natube  of  Injunction. 

The  ordinance  in  this  case  should  be  tested  in  a  court  of  law, 
not,  however,  by  daily  or  hourly  arrests  which  may  destroy 
complainant's  property  with  no  chance  of  redress,  but  the  town 
will  be  restrained  from  bringing  more  than  three  law  suits 
until  a  final  decision  is  reached  as  to  the  validity  of  the  ordi- 
nance. 

Motion  for  an  injunction.    Heard  before  Judge  M.  F.  Tu- 
ley.    The  facts  are  stated  in  the  opinion. 
W.  C.  Gaudy,  for  complainant. 
M.  W,  Bobinson,  for  defendant. 

TULET,  J. : — 

This  is  a  bill  filed  to  restrain  the  town  of  Lake  from  arrest- 
ing, or  causing  to  be  arrested,  the  engineers,  conductors,  etc., 
of  the  railway  company's  cars  propelled  by  steam  in  the 
town  of  Lake,  under  a  certain  ordinance  passed  by  the  trus- 
tees of  said  town  in  October,  1880,  declaring  that  the  use  of 
steam  motive  power  to  propel  any  street  car  upon  or  along  any 
highway  in  the  town  after  the  15th  of  October,  1880,  should 
be  deemed  a  nuisance  and  that  any  engineer,  conductor,  etc. 
of  any  such  car  using  steam  power  should  be  considered  and 
adjudged  guilty  of  committing  a  nuisance. 

The  bill  alleges  that  the  company  acquired  the  right  to 
lay  down  its  tracks  and  to  use  steam  thereon  by  the  lawful 
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consent  of  the  supervisor,  James  H.  Rees,  given  in  1861  and 
1863,  when  the  town  was  sparsely  inhabited,  and  that  the 
company  at  great  expense  laid  down  and  has  maintained  its 
railway  through  certain  highways,  extending  from  the  North 
Chicago  city  limits  to  the  Graceland  cemetery,  which  was  the 
objective  point  in  the  construction  of  the  said  railway  in  said 
town. 

It  is  alleged  that  the  railway  is  so  constructed  that  horse 
power  cannot  be  used,  and  that  the  enforcement  of  the  ordi- 
nance would  destroy  the  property  of  said  company  in  said 
highways  and  produce  irreparable  injury.  The  ordinance 
is  attacked  as  illegal  and  as  an  abuse  of  discretion  by  the 
corporate  authorities. 

The  question  as  to  the  jurisdiction  of  a  court  of  chancery 
to  grant  an  injunction  against  corporate  authority  to  enjoin 
the  enforcement  of  the  town  ordinance  is  raised  by  the  de- 
fendant and  is  one  of  considerable  difiSculty  upon  the  au- 
thorities. It  is  an  objection  which  I  always  receive  favor- 
ably and  duly  consider,  as  I  believe  that  I  am  not  at  all  in- 
clined to  draw  to  this  court  any  unwarranted  or  doubtful 
jurisdiction.  I  am  of  the  opinion  that  this  court  has  juris- 
diction for  the  following,  among  other  reasons.  There  is  a 
large  amount  of  property  involved  which  will  suffer  a  dam- 
age that  can  never  be  accurately  ascertained  by  reason  of 
the  enforcement  of  the  ordinance.  The  amount  of  travel 
that  will  be  lost  or  the  effect  that  discontinuing  the  connec- 
tion of  the  Lake  View  tracks  with  the  city  tracks  will  have 
upon  the  travel  on  the  railway  within  the  city  can  not  be 
determined  by  any  known  rules.  In  other  words,  the  injury 
is  to  some  extent  irreparable.  Agaip,  where  the  party  to  be 
injured  is  a  common  carrier  of  persons  and  the  rights  and 
conveniences  of  transit  of  the  public  are  involved,  a  court  of 
equity  should  interfere  to  prevent  the  enforcement  of  a  void 
ordinance.  While  it  is  true  that  the  invalidity  of  the  ordi- 
nance itself  would  be  no  ground  for  equitable  interposition, 
I  think  the  invalidity  taken  in  connection  with  the  grounds 
before  stated  do  make  a  case  giving  jurisdiction  to  a  court 
of  equity. 
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The  complainant  contends  that  the  company  having  exer- 
cised the  franchise  for  so  many  years  and  having  invested  a 
large  amount  of  money  upon  the  strength  of  the  license  given 
it  by  the  supervisor  and  having  by  so  doing  largely  contrib- 
uted to  building  up  the  town,  there  is  an  equitable  estoppel 
upon  the  corporation  and  it  should  now  be  onjoined  from 
enforcing  an  ordinance  which  will  cause  the  company  such 
great  loss.  I  can  perceive  no  force  in  the  argument  as  to  an 
equitable  estoppel  against  a  municipal  corporation.  I  think 
the  only  question  is  this:  Is  there  good  grounds  for  doubt- 
ing whether  the  passage  of  the  ordinance  and  the  enforcement 
of  it  is  a  valid  exercise  of  corporate  power?  The  ordinance 
is  a  very  peculiar  one,  bearing  evidence  upon  its  face,  I 
think,  that  it  is  designed  and  intended  to  apply  to  the  com- 
plainant railway  only.  Section  one  named  the  railway  and 
prohibited  the  use  by  it  of  steam  motive  power  and  section 
three  prescribes  penalties  for  so  doing.  Section  two,  while 
apparently  general,  yet  when  taken  in  connection  with  sec- 
tions <Mie  and  three,  it  is  apparent  that  the  entire  ordinance 
is  aimed  at  the  complainant  company  and  no  other  company 
or  corporation.  It  needs  no  authority  to  be  cited  to  show 
that  the  corporate  authorities  can  not  pass  ordinances  applic- 
able upon  their  face  to  a  single  individual  or  corporation. 
All  ordinances  must  be  general  in  their  character  and  must 
apply  alike  to  all  persons  and  corporations  within  the  cor- 
porate limits,  all,  at  least,  of  the  like  class,  or  they  are  in- 
valid. 

The  ordinance  is  claimed  to  be  bad  also  because  in  deroga- 
tion of  the  grant  made  by  the  supervisor  to  the  complainant. 
This  position  is  not  tenable.  There  appears  no  grant  which 
will  interfere  with  a  valid  exercise  by  the  town  of  the  power 
to  regulate  the  use  of  streets.  It  is  claimed  that  the  ordi- 
nance is  void  as  it  undertakes  to  declare  what  shall  be  a  nuis- 
ance and  declares  that  to  be  a  nuisance,  to-wit,  the  use  of 
steam  power,  which  is  not  a  nuisance  per  se.  What  is  or  is 
not  a  nuisance  as  to  the  use  of  steam  power  must  necessarily 
depend  upon  the  facts  in  each  particular  case.  The  use  of 
steam  power  may  possibly  be  a  nuisance  in  one  neighborhood 
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and  not  in  another.  The  mere  declaration  by  ordinance  that 
the  use  of  steam  power  is  a  nuisance  cannot  make  it  such. 
Whether  it  is  a  nuisance  must  necessarily,  in  a  case  of  this 
character,  be  the  subject  of  judicial  inquiry  and  of  judicial 
decision. 

The  ordinance  is  also  claimed  to  be  unreasonable  because 
it  is  unnecessary ;  that  but  few  could  derive  benefit  from  it, 
while  a  great  many  would  be  inconvenienced  and  injured  by  it 
This  is  a  question  which  should  be  determined  upon  proofs, 
not  upon  affidavits.  I  doubt  very  much,  taking  the  allega- 
tions of  the  bill  in  that  regard  as  true,  whether  there  is  shown 
any  wanton;  wilful  or  oppressive  exercise  of  the  discretion 
and  power  by  law  vested  in  the  trustees. 

The  bill  attacks  the  power  of  the  officials  of  the  town  of 
Lake  View  to  act  as  a  board  of  trustees  and  pass  any  ordi- 
nances whatever.  If  that  question  can  be  raised  in  this  case, 
in  this  collateral  manner,  it  would  of  itself  give  strong 
grounds  for  the  granting  of  this  temporary  injunction.  It 
is  a  very  serious  question  and  one  that  should  be  determined 
at  the  earliest  possible  moment.  The  town  supervisor,  as- 
sessor and  commissioners  of  highways,  by  special  act  before 
the  adoption  of  the  constitution  of  1870,  had  power  conferred 
on  them  to  act  as  a  board  of  trustees.  The  new  constitution 
commands  the  legislature  to  provide  by  general  law  for 
township  organization,  and  prohibits  special  legislation  in 
township  matters.  It  is  contended  that  the  legislature  hav- 
ing in  1874  passed  a  general  law  in  regard  to  township  or- 
ganization, all  special  laws  on  that  subject,  among  them  that 
conferring  the  powers  of  a  board  of  trustees  upon  the  town 
officers  of  Lake  View,  stood  repealed  because  they  are  incon- 
sistent with  the  general  law.  The  judicial  mind  will  see  at 
a  glance  that  there  is  much  force  in  the  position.  It  is  not 
necessary  now  for  me  to  pass  upon  the  point. 

If  the  town  of  Lake  View  would  be  responsible  for  the  dam- 
ages which  would  result  from  the  enforcement  of  this  ordi- 
nance, I  should  feel  inclined  to  refuse  this  injunction,  but 
under  the  late  decision  in  the  case  of  City  of  Chicago  v. 
Turner,  80  111.  419,  there  would  be  no  liability  attaching  to 
the  town  if  the  ordinance  is  invalid. 
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The  company  ought  not  to  be  forced  to  seek  indemnity 
from  petty  police  officers  or  impecunious  town  constables  for 
th?  great  losses  it  will  suffer  by  the  enforcement  of  this  ordi- 
nance. I  am  of  the  opinion  that  this  ordinance  should  be 
tested  in  a  court  of  law,  but  not  by  daily  or  hourly  arrests 
which  would  destroy  complainant's  property  and  largely  in- 
convenience the  traveling  public.  The  town  should  be  per- 
mitted to  bring  at  least  three  suits  to  test  this  ordinance,  if  it 
should  insist  upon  the  enforcement,  but  should  be  restrained 
from  any  further  interference  with  complainant's  railway 
and  its  present  use  thereof,  until  there  is  a  final  decision  by 
the  law  courts  as  to  the  validity  of  the  ordinance,  and  until 
the  further  order  of  this  court. 

Let  the  order  for  an  injunction  be  so  drawn. 

NOTE. 

The  same  ordinance  was  before  the  supreme  court  In  North  Chi- 
cago City  Ry,  Co.  v.  Town  of  Lake  View,  105  111.  207,  and  It  was 
there  held  that  the  town  of  Lake  View  had  the  power  to  declare  the 
UJ9e  of  steam  power  in  the  streets  a  nuisance  and  the  courts  could 
not  go  behind  this  declaration. — ^Ed. 


(Superior  Court  of  Cook  County.) 

The  People  of  the  State  of  Illinois  ex  rel.  William  A.  Bart- 

lett»  A.  Lincoln  Shute  and  Robert  J.  Bennett 

vs. 

Edward  F.  Dunne,  as  Mayor  of  the  City  of  Ohicago,  and 

Micluiel  Kenna. 

(January  8,  1907.) 

Pl£ADIlTa — lERKLBVAWT,     IMPEBTINENT     AOT)     IlfMATEBIAL    MATTER — 

Motion  to  Stmkb.  Where  a  pleading  contains  improper,  irrele- 
vant, or  impertinent  matter,  the  proper  practice  is  to  file  a 
motion  to  strike. 

(January  30, 1907.) 

Motion  to  Stmki!}— PicrrrioN  fob  Mandamus.    Where  a  petition 
for  mandamua  contains  irrelevant,  argumentative  and  repug- 
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nant  matter,  and  matters  of  evidence,  none  of  which  enabled 
the  petitioners  to  Introduce  any  evidence  which  could  not  be 
introduced  in  the  case  without  such  allegations,  a  motion  to 
strike  should  be  sustained.* 

Petition  for  mandamus.  Motions  of  defendants  to  strike 
out  certain  portions  thereof.  Motion  of  relators  to  strike 
motions  to  strike  from  files.  The  portions  of  the  petition  to 
which  the  motions  to  strike  were  addressed  appear  in  italics 
in  the  statement  of  facts.  Heard  before  Judge  Axel  Chy- 
traus. 

Gen.  No  258,128,  Term  No.  16,128. 

Messrs  Church,  McMurdy  it  Sherman,  and  Walter  J.  Mil- 
ler, for  relators. 

Levy  Mayer  and  J.  Hamilton  Lewis,  corporation  counsel, 
and  Daniel  P,  Murphy,  assistant  corporation  counsel,  for  ro- 
spondents. 

Statement  op  Facts. 

The  petition  alleged  the  following: 

Your  petitioner,  the  People  of  the  State  of  Illinois,  upon 
the  relation  of  William  A.  Bartlett,  A.  Lincoln  Shute  and 
Robert  J.  Bennett  humbly  complaining,  represents  unto  your 
honors, 


That  the  relators  above  named  are  citizens  of  the  city  of 
Chicago,  in  the  county  of  Cook  and  state  of  Illinois;  that 
they  have  resided  in  said  city  for  more  than  one  year  last 
past,  and  that  they  are  all  interested  in  the  peace  and  good 
name  of  said  city  and  in  the  maintenance  of  law  and  order 
therein  and  in  the  cultivation  thereby  of  a  nwre  general  re- 
spect for  the  law,  and  that  in  particular  they  are  interested 
in  securing  the  observance  of  and  obedience  to  the  laws  of 
the  state  requiring  the  closing,  on  the  first  day  of  the  week, 
commonly  called  Sunday,  of  all  tippling  houses  and  pUices 
where  liquor  is  sold  or  given  away. 
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II. 

That  heretofore,  to-wit:  at  the  regular  election  for  mayor 
of  the  city  of  Chicago  held  in  said  city  on  the  4th  day  of 
April,  A.  D.  1905,  Edward  F.  Dunne  was  duly  elected  as. 
mayor  of  said  city  for  the  full  term  of  two  years ;  that  after- 
wards, tp-wit:  on  the  10th  day  of  April,  1905,  the  said  Ed- 
ward F.  Dunne  took  the  oath  of  oflSce,  as  mayor  of  said  city, 
prescribed  by  section  4  of  article  VI  of  chapter  24,  of  the  Re- 
vised Statutes  of  this  state,  and  duly  qualified  as  such  mayor, 
and  thereupon  then  and  there  entered  upon  the  discharge 
of  the  duties  of  said  office,  and  ever  since  has  been  and  is  now 
the  mayor  of  said  city. 

III. 

That  there  were  heretofore  duly  enacted  by  the  city  coun- 
cil of  the  city  of  Chicago,  certain  ordinances  of  said  city, 
hereinafter  more  particularly  mentioned,  which  at  the  time 
said  Edward  F.  Dunne  assumed  his  office  as  said  mayor  were 
and  still  are  in  full  force  and  effect  in  said  city  and  which 
now  form  a  part  of  the  official  compilation  of  the  ordinances: 
oi  said  city  made  under  the  authority  of  the  city  council, 
known  and  designated  as  the  Revised  Municipal  Code  of  Chi- 
cago of  1905,  adopted  by  ordinance  passed  by  said  council 
March  20,  1905,  and  then  and  there  duly  approved  by  the 
then  mayor  of  said  city  and  afterward,  to-wit:  April  15, 
1905,  printed  and  published  in  book  form  by  and  under  the 
authority  of  the  said  city  council  of  said  city;  which  ordi- 
nances, as  hereinafter  referred  to,  will  be  designated  by  the 
section  numbers  of  said  Revised  Code,  io-wit: 

Section  1731,  Establishes  an  executive  department  of  the 
municipal  government  of  said  city  which  shall  he  known  as 
the  department  of  police  and  shall  embrace  the  general  su-- 
perintendent  of  police,  an  assistant  general  superintendent 
of  police,  a  secretary  of  the  department  of  police,  a  private 
secretary  to  said  general  superintendent,  one  inspector  of 
police  for  each  police  division,  one  captain  of  poUce  for  each 
police  district  and  such  number  of  lieutenants,  detective  ser^ 
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jgeants,  patrol  sergeants,  desk  sergeants,  patrolmen  and  other 
employees  as  may  be  provided  by  ordinance. 

Section  1732.  Creates  the  office  of  general  superintendent 
tof  police  to  be  appointed  by  the  mayor  by  and  with  the  ad- 
vice  and  consent  of  the  city  council. 

Section  1737:  Prescribes  that  the  general  superintendent 
^hall  devote  his  whole  time  to  the  municipal  affairs  of  the 
city,  to  preserve  the  peace,  order,  safety  and  cleanliness 
thereof  and  to  this  end  shall  execute  and  enforce  all  ordi- 
nances and  orders  of  the  city  council  add  the  orders  of  the 
mayor. 

Section  1740:  Provides  that  said  general  superintendent 
:shall  from  time  to  time  divide  the  city  into  police  divisioTis, 
districts  and  precincts  and  assign  inspectors,  captains  and 
lieutenants  of  police  respectively,  to  such  divisions,  disit^cts 
and  precincts  and  that  all  regulations  and  orders  of  the  de- 
partment of  police  shall  be  promulgated  through  the  general 
.superintendent. 

That  in  pursuance  of  the  foregoing  ordinances  general  su- 
perintendents of  police  have  from  time  to  tims  been  appointed 
by  the  respective  mayors  of  the  City  of  Chicago,  the  other 
officers  and  members  of  the  said  police  force  prescribed 
thereby  have  also  been  appointed,  the  said  city  divided  into 
police  divisions,  districts  and  precincts,  to^ivit:  five  divisions, 
fifteen  districts  and  forty-four  precincts,  and  a  large  police 
force  established  and  created,  including  a  general  superin- 
lendent,  an  assistant  general  superintendent  and  five  inspec- 
tors,  fifteen  captains,  forty-four  lieutenants,  assigned  and  dis- 
tribtued  in  accordance  with  said  ordinances,  and  a  large  num- 
ber, to-wit:  Three  thousand  sergeants,  patrolmen  and  other 
officers  and  employees. 

That  at  the  time  the  said  Edward  F.  Dunne  assumed  the 
duties  of  the  office  of  mayor  of  the  City  of  Chicago,  as  afore- 
said, there  was  and  still  is  in  said  city,  engaged  in  the  active 
performance  of  its  duties  therein,  such  police  force  as  is  above 
described,  with  a  general  superintendent  and  the  various 
other  officers,  patrolmen  and  employees  aforesaid,  and  that 
.shortly  after  assuming  the  duties  of  the  office  of  said  mayor 
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as  aforesaid,  the  then  general  superintendent  of  police  hav- 
ing resigned,  the  said  Edward  F. Dunne,  in  pursuance  of  the 
authority  conferred  upon  him  by  said  ordinance,  did,  by  and 
with  the  advice  and  consent  of  the  city  council  of  said  city, 
appoint  a  general  superintendent  of  police,  who  ever  since 
has  been  and  now  is  holding  and  exercising  the  duties  of  said 
office  under  the  direction  of  said  mayor. 

TV. 

That  before  and  at  the  time  when  said  Edward  F.  Dunne 
assumed  as  aforesaid  his  duties  as  mayor  of  said  city,  there 
were  and  ever  since  have  been  and  are  now  in  full  force  and 
effect  in  said  city,  certain  other  ordinances  of  said  city, 
now  comprising  part  of  the  said  Revised  Municipal  Code  of 
1905,  hereinabove  mentioned,  to- wit:  (reference  being  made 
thereto  by  the  section  numbers  of  said  code  as  aforesaid) : 

Section  1336,  which  provides  for  the  granting  by  the  mayor 
of  said  city,  of  licenses  for  the  keeping  of  saloons  or  dram- 
shops within  said  city  upon  certain  conditions  therein  pre- 
scribed. 

Section  1337,  which  prescribes  among  other  things,  that  no 
license  for  the  keeping  of  any  saloon  or  dram-shop  shall  be 
granted  unless  the  applicant  for  such  license  shall  agree  in 
such  application  to  comply  with  all  the  regulations  and  con- 
ditions imposed  by  the  laws  of  the  state  of  Illinois,  and  the 
ordinances  of  the  city  in  force  at  the  time  of  making  such 
application,  or  that  may  thereafter  be  passed,  relating  to  or 
concerning  in  auy  manner  saloons  or  dram-shops,  the  con- 
duct, management  and  maintenance  of  same  and  the  sale  or 
disposal  of  intoxicating  liquors,  and  shall  also  agree  in  such 
application  that  if  the  mayor  shall  be  satisfied  that  at  any 
time  during  the  period  of  such  license  any  such  liquor  is  be- 
ing so  sold,  served  or  given  away  in  such  saloon  or  dram-shop 
contrary  to  and  in  violation  of  the  agreements  made  in  such 
application,  in  such  case  the  mayor  may  forthwith  revoke 
such  license,  and  that  the  license  fee  paid  therefor  shall  be 
lorf cited  to  the  city. 
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Section  1338,  which  is  as  follows:  Every  place  where 
spirituous,  malt,  vinous  or  intoxicating  liquor  of  any  quan- 
tity whatsoever  is  sold,  given  away  or  otherwise  disposed  of 
in  quantities  of  less  than  one  gallon,  whether  consumed,  or 
to  be  consumed,  upon  the  premises  or  not,  and  whether  sold^ 
given  away  or  disposed  of  in  any  grocery  store,  department 
store,  liquor  store  or  other  place  whatever,  shall  be  deemed 
and  is  hereby  defined  to  be  a  dram-shop,  and  is  hereby  re- 
quired to  be  licensed  in  accordane  with  the  provisions  of  this 
article,  and  that  no  person  shall  keep,  conduct  or  maintain 
any  such  place  unless  he  be  licensed  so  to  do,  in  accordance 
with  and  pursuant  to  the  provisions  of  this  article. 

(The  words  *'this  article"  in  the  foregoing  section,  mean- 
ing article  1  of  chapter  XXXVI,  of  said  code,  of  wihch  sec- 
tions 1336,  1337,  1338,  1339,  and  1340,  are  a  part) 

Section  1339,  which  provides  that  any  person,  on  compli- 
ance with  the  aforesaid  requirements  and  the  payment  in  ad- 
vance to  the  city  collector  of  a  license  fee  at  the  rate  of  five 
hundred  dollars  per  annum,  shall  receive  a  license  under  the 
corporate  seal  and  signed  by  the  mayor  and  attested  by  the 
■  city  clerk,  which  shall  authorize  the  person  or  persons  therein 
named  to  keep  a  dram-shop  or  saloon  and  to  sell,  give  kway 
or  barter  intoxicating  liquors  in  quantities  less  than  one  gal- 
lon in  the  place  designated  in  the  license  and  for  the  period 
stated  therein. 

Section  1340,  which  provides  that  the  saloon  license  year  is 
divided  into  two  periods  as  follows:  from  May  1  to  October 
31,  inclusive,  shall  be  known  as  the  first  period ;  from  Novem- 
ber 1  to  April  30  shall  be  known  as  the  second  period,  and 
that  licenses  may  be  issued  for  the  full  license  year  or  for  the 
unexpired  portion  thereof,  or  for  any  period  or  the  unexpired 
portion  thereof. 

Section  1324,  which  is  as  follows:  In  all  cases  where 
licenses  are  required  to  be  procured,  such  licenses  shall  be 
granted  by  the  mayor,  attested  by  the  city  derk,  except  where 
provision  is  expressly  made  for  the  granting  of  licenses  by 
some  other  officer  of  the  city.  The  mayor  shall  also  have 
power  to  revoke  for  cause,  any  license  granted  by  him. 
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Tour  petitioner  says  that  on  or  about  November  1,  1906, 
Michael  Kenna  was  by  the  mayor  of  said  city  of  Chicago 
granted  two  licenses  for  the  keeping  of  a  saloon  or  dram-shop 
within  said  city  in  one  of  which  said  privilege  was  granted 
for  the  premises  known  as  number  279  South  Clark  street 
and  in  the  other  of  which  such  privilege  was  granted  for  the 
premises  known  as  number  300  South  Clark  street,  both  in 
said  city  of  Chicago,  from  the  period  beginning  November  1, 
1906,  and  ending  on  April  30,  1907,  and  that  under  said 
licenses  said  Eenna  has  been  keeping  a  saloon  or  dram-shop 
and  tippling  house  at  both  of  said  places  and  which  said 
licenses  are  still  in  force. 

VI. 

And  your  petitioner  further  shows  that  in  the  conduct  and 
operating  of  said  saloons  or  tippling  houses  by  said  Kenna 
ever  since  the  issuance  of  said  license  the  law  of  the  state  of 
Illinois,  prohibiting  the  keeping  open  of  tippling  houses  and 
other  places  where  liquor  is  sold  or  given  away,  upon  the  first 
day  of  the  week,  commonly  called  Sunday  (hereinafter  re- 
ferred to  as  the  Sunday  closing  law,  by  which  name  said  law 
is  commonly  known  and  designated)  has  been  and  is  habit- 
ually, openly  and  notoriously  violated  and  disregarded  by 
him  and  thai  no  pretense  is  made  hy  him  of  obeying  or 
observing  said  law,  but  said  saloons  are  habitually  kept 
open  and  in  full  operation,  and  intoxicating  liquors  are 
therein  sold  and  dispensed  as  freely  and  openly  on  Sun- 
days as  upon  other  days  of  the  week  and  that  no  attempt} 
Mrhatever  has  been  or  is  made  by  said  Edward  F.  Dunne  as 
mayor  of  said  city,  either  by  or  through  the  said  police  de- 
partment of  said  city  or  in  any  other  way,  to  enforce  or  com- 
pel the  observance  of  the  said  law  or  to  prevent  the  violation 
thereof  by  said  Kenna,  or  to  punish  or  secure  his  punishment 
for  violating  the  same,  either  by  revocation  of  his  licenses  or 
in  any  other  manner,  and  petitioner  charges  that  it  is  the 
intention  of  said  Kenna  to  continue  to  and  that  he  will  dis- 
16 
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regard  and  disobey  said  law  in  the  operation  hy  him  of  said 
saloons  as  long  as  he  is  permitted  by  said  mayor  to  do  so, 

VII. 

And  our  petitioner  shows  and  charges  specifically  that 
the  said  Edward  F.  Dunne,  during  the  course  of  his  campaign 
for  election  as  m^yor  of  said  city,  openly  and  publicly  de- 
clared to  the  people  of  the  City  of  Chicago,  and  especially  to 
the  voters  thereof,  that  if  elected  to  the  office  of  mayor  of  said 
city  he  would  not  enforce  the  said  Sunday  closing  law,  nor  take 
any  steps  or  measures  to  compel  the  observance  thereof;  that 
said  declaration  was  m^ade  as  a  campaign  pledge  or  promise 
after  a  similar  declaration  had  been  publicly  m^ide  by  his  chief 
opponent,  a  rival  candidate  for  said  office;  and  that  since  that 
Edward  F.  Dunne  has  entered  upon  the  duties  of  his  said 
office  he  has  on  several  occasions  openly  and  publicly  repeated 
said  declaration  either  directly  or  by  specific  reference  to  his 
said  previous  declaration;  that  on  several  occasions  since  his 
election  many  citizens  of  Chicago,  individually  and  as  dele- 
gations or  representatives  of  various  civic  organizations  in 
said  city  interested  in  the  welfare  and  good  order  thereof^ 
have  called  upon  him  and  requested  him  to  enforce  said 
Sunday  closing  law,  and  that  on  every  such  occasion  he  has 
refused  to  do  so,  either  expressly  or  by  reference  to  his 
said  previous  declaration;  and  your  petitioner  shows  in  par- 
ticular that  heretofore,  to-wit:  on  the  11th  day  of  September, 
1905,  relator  William  A.  Barilett  unth  several  other  citizens 
of  Chicago  called  upon  said  mayor  and  requited  him  to  take 
measures  for  enforcing  said  Sunday  closing  law  and  inquired 
of  him  as  to  his  intentions  in  that  behalf,  and  that  said  mayor 
in  reply  to  such  requests  and  inquiries,  then  and  there  re- 
ferred to  the  said  declaration  made  by  him  as  aforesaid  dur- 
ing his  said  pre-election  campaigning,  saying  that  he  had  then 
stated  his  position  on  the  question  clearly  and  that  he  saw  no 
reason  now  why  he  should  cha/nge  his  position. 

VIII. 

And  your  petitioner  shows  and  charges  that  the  said  mayor 
has  had  full  notice  and  knowledge  of  the  said  open  and  no- 


People  ex  bel.  Babtlbtt  vs.  Dunne,  243 

torious  habitual  violation  of  said  Sunday  closing  law  by  the 
said  Michael  Kenna,  that  he  has  full  and  ample  means 
through  the  police  force  of  said  city,  of  ascertaining  and 
keeping  informed  of  siu>h  violations  of  said  law,  and  full 
power  and  authority  to  enforce  the  observance  thereof  by 
said  Kenna  a/nd  to  punish  and  secure  his  prosecution  and 
punishment  for  violating  the  same  and  that  his  failure  to 
execute  said  law  and  to  compel  the  observance  thereof  by  said 
Kenna  is  not  because  of  any  lack  of  knowledge  on  his  part  of 
such  violation  of  said  law,  nor  because  of  any  lack  of  means 
or  power  or  authority  on  his  part  to  compel  the  observance 
of  said  law  by  said  Kenna  or  to  punish  and  cause  him  to  be 
punished  for  his  said  violations  thereof  but  because,  as  your 
petitioner  is  informed  and  believes  and  charges  and  as 
clearly  appears  from  his  declaration  aforesaid,  it  is  his  de- 
liberate intention  not  to  take  any  action  in  the  matter  of 
compelling  the  observance  of  said  law,  or  preventing  its  vio- 
lation, or  punishing  or  causing  to  be  punished  the  violators 
thereof,  and  because  he  is  vniling  and  intends  to  permit 
said  Kenna  to  continue  openly  and  publicly  to  disregard  and 
violate  said  law,  and  to  hdbitiMUy  keep  his  saloons  or  tippling 
homes  open  on  Sundays.  And  your  petitioner  alleges  that, 
unless  compelled  by  the  mandate  of  this  court  to  perform 
his  duly  in  that  regard,  the  mayor  will  hereafter  continue  to 
permit  said  Kenna  wholly  to  disregard  said  Sunday  closing 
law,  and  habitually  to  keep  his  said  saloons  open  and  to  dis- 
pense liquors  therein  on  Sundays,  and  will  wholly  fail  and 
refuse  to  perform  his  duty  in  that  regard  or  to  take  any  steps 
or  measures  to  compel  obedience  by  said  Kenna  to  the  said 
Sunday  closing  law  of  this  state  or  in  any  wise  to  prevent  or 
punish  or  prosecute  him  for  the  violation  thereof. 

That  on  the  thirteenth  day  of  December,  1906,  the  follow- 
ing notice  and  request  in  writing  was  given  to  said  Edward 
F,  Dunne  as  mayor  <is  aforesaid,  viz: 

^^  Chicago,  December  13,  1906. 
*'To  the  Honorable  Edward  F.  Dunne, 

''Mayor  of  the  City  of  Chicago, 
''City  Hall,  City. 

*'We  respectfully  call  to  your  attention  the  fact  that  the 
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sdUxms  or  dram-shops  of  Michael  Kenna  at  Number  279 
South  Clark  street  and  at  Number  300  South  Clark  street,  in 
said  city  of  Chicago,  are  and  have  been  for  six  weeks  and 
more  last  past  operated  under  licenses  issued  to  said  Kenna 
in  his  name;  that  said  saloons  or  dram-shops  are  tippling 
houses;  that  said  tippling  houses  are  habitually  kept  open  on 
Sunday  and  each  and  every  Sunday  contrary  to  the  laws  of 
Illinois. 

**As  you  are  aware,  the  statute  of  this  state  imposes  a  pen- 
alty on  everyone  keeping  such  a  place  open  on  Sunday, 
thereby  making  the  act  unlawful,  and  we  respectfully  urge 
and  request  you,  as  mayor  of  this  city,  charged  by  law  with 
the  duty  of  seeing  that  the  laws  are  obeyed,  to  enforce  this 
statute  against  said  Kenna  and  to  compel  his  obedience 
thereto  by  su^h  means  as  are  at  your  command. 

''In  this  regard  we  call  your  attention  to  the  fact  that  in 
other  cities  where  the  Sunday  closing  law  has  been  enforced, 
a  large  decrease  in  crime  has  been  shown  by  the  public  records 
and  a  great  change  for  the  better  in  the  matter  of  peace  and 
good  order  has  resulted. 

"We  assume  to  maJce  this  request,  also,  in  behalf  of  the 
wives  and  families  of  the  laboring  classes,  many  of  whom  are 
now  compelled  to  endure  a  life  of  hardship  on  account  of  the 
open  Sunday  saloon,  which  not  only  absorbs  a  large  proportion 
of  the  weekly  wage  but  also  deprives  them  of  the  companion- 
ship of  husband  and  father  on  the  only  day  of  the  week  on 
which  5wcfc  companionship  is  possible. 

''A.  Lincoln  Shuie, 
''Walter  J.  MiUer, 
"Respectively  the  chairman  and  sec- 
retary of  the  Executive   Com- 
mittee  of  the   Sunday   Closing 
League." 
but  that  notwithstanding  said  notice  and  request,  both  of  said 
saloons  were  kept  open  on  the  next  succeeding  Sunday,  to- 
unt:  on  the  sixteenth  day  of  December,  1906,  and  intoxicating 
liquors  were  freely  and  openly  sold  and  dispensed  therein 
without  interference  by  the  said  mayor  or  the  police  of  said 
city. 
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'    IX. 

And  your  petitioner  further  shows  and  charges  that  not 
only  does  such  failure  and  refusal  on  the  part  of  the  mayor 
constitute  a  neglect  and  violation  by  him  of  the  duty  imposed 
upon  him  hy  law,  but  that  his  declarations  that  he  would 
not  enforce  the  said  Sunday  closing  law  are  in  effect  an  in- 
vitation to  the  violation  thereof,  and  greatly  tend  to  promote 
and  encourage  in  the  community  a  spirit  of  lawlessness  and 
of  want  of  respect  for  the  laws  of  the  state  and  for  those  who 
as  public  officials  are  charged  with  the  administration 
thereof,  and  that  by  reason  of  the  premises,  the  peace,  good  or- 
der and  morals  of  the  city  of  Chicago  are  greatly  impaired. 


That  because  of  the  interest  of  said  Michael  Kenna  in  the 
event  of  this  proceeding,  he  is  made  a  party  defendant 
thereto. 

Wherefore  your  petitioner  prays  that  this  court  issue  its 
writ  of  mandamus  against  the  said  defendant,  Edward  F. 
Dunne  as  mayor  of  the  city  of  Chicago  and  his  successors  in 
ofl&ce,  enjoining  and  commanding  him  and  them  without  de- 
lay, and  by  the  use,  so  far  as  may  be  necessary  for  the  pur- 
pose of  every  means,  power  and  authority  in  that  behalf  con- 
ferred upon  the  mayor  of  said  city  by  the  law  of  this  state 
or  the  ordinances  of  the  city  of  Chicago  to  proceed,  and 
thenceforth  to  continue  to  enforce  against  said  Michael  Kenna 
as  the  proprietor  of  said  saloons  at  numbers  279  and  300 
South  Clark  street  in  said  city  of  Chicago  the  statute  of  this 
state  prohibiting  the  keeping  open  upon  the  first  day  of  the 
week  called  Sunday,  of  tippling  houses  and  other  places 
where  liquor  is  sold  or  given  away  (commonly  called  the 
Smiday  closing  law)  by  closing  or  compelling  him  to  close 
and  keep  the  same  closed  on  each  and  every  Sunday  there- 
after and  in  case  of  his  refusal  to  obey  the  law  in  that  be- 
half to  secure  his  prosecution  therefor  and  to  punish  such 
violation  of  said  law  by  the  revocation  of  his  licenses;  and 
that  such  other  and  further  order  may  be  made  in  the  prem- 
ises as  the  court  shall  deem  just  and  necessary. 
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The  affidavits  of  the  relators  are  attached  to  the  petition. 

The  respondents  each  filed  a  motion  to  strike  from  the  peti- 
tion those  portions  thereof  which  are  indicated  by  italics. 
The  grounds  of  the  motions  were  as  follows: 

(a)  That  each  of  said  portions  of  said  petition  respectively 
consists  of  allegations  of  matters  of  evidence  and  does  not 
present  issuable  allegations  of  fact 

(b)  That  each  of  said  portions  of  said  petition  respectively 
consists  of  allegations  of  items  of  evidence  or  of  mere  state- 
ments of  evidence. 

(c)  That  each  of  said  portions  of  said  petition  respectively 
consists  of  inferences  of  law  drawn  from  the  facts  or  matters 
of  evidence  alleged. 

(d)  That  each  of  said  portions  of  said  petition  respectively 
consists  only  of  conclusions  of  law. 

(e)  That  each  of  said  portions  of  said  petition  respectively 
contains  only  an  allegation  or  allegations  of  law. 

(f )  That  each  of  said  portiwis  of  said  petition  respectively 
is  irrelevant. 

(g)  That  each  of  said  portions  of  said  petition  respectively 
is  immaterial. 

(h)  That  each  of  said  portions  of  said  petition  respectively 
is  surplusage. 

(i)  That  each  of  said  portions  of  said  petition  respectively 
is  impertinent. 

Thereafter  the  relators  filed  a  motion  to  strike  from  the 
files  respondents'  motions  to  strike.  On  January  8,  1907 
this  motion  was  denied,  the  court  r^idering  the  following 
opinion : 

Chytraus,  J.  (orally) : — 

I  am  of  the  opinion  now,  as  I  have  been  all  along,  the 
proper  practice  is  in  any  state  where  the  common  law  pre- 
vails, to  reach  matter  that  is  immaterial  or  improper,  is  by 
motion  to  strike  out.  It  is,  in  my  judgment,  the  best  and  most 
orderly  way  by  which  to  reduce  pleadings  to  a  single  issue, 
or  reduce  questions  to  a  single  issue. 

This  case  of  the  Chicago  dk  Eastern  Illinois  BaUroad  Com- 
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pany  v.  O'Connor,  119  111.  586,  while  to  an  extent  it  sustains 
the  contention  of  the  petitioner  here,  yet  I  don't  think  it  is 
an  authority  in  point.  It  appears  that  the  supreme  court 
there  made  a  remark  as  to  what  the  proper  practice  was,  with- 
out reference  to  any  authority  at  all,  and  then  the  remark 
was  very  much  modified  by  the  language  that  follows,  where 
the  court  says  that  there  was  no  prejudice  by  the  procedure 
followed.  These  other  cases  cited  by  Mr.  Mayer,  I  think,  are 
about  of  the  same  kind.  I  do  not  think  in  any  one  of  them, 
so  far  as  I  have  observed,  the  question  was  squarely  before 
the  court,  that  is,  the  particular  proposition  was  not  the  one 
upon  which  the  decision  hinged.  So  I  do  not  think  that  the 
old  common-law  practice  has  been  changed  or  altered  in  re- 
spect to  a  motion  to  strike  being  the  proper  way  in  which  to 
reach  improper,  irrelevant  or  impertinent  matter,  and  the 
court  holds  accordingly,  that  is,  the  motion  wiU  be  enter- 
tained. As  to  the  merits  of  the  motion  in  this  particular  case, 
I  believe,  and  you  gentlemen  both  agree,  it  will  take  some 
time  to  argue  it,  and  you  both  want  to  be  heard  at  length. 

On  the  merits  of  respondents'  motions  to  strike  the  follow- 
ing opinion  was  rendered  January  30,  1907. 

Chyi*raus,  J.  (orally) : — 

I  believe  in  the  strict  enforcement  of  the  rules  of  plead- 
ing, as  I  believe  in  the  strict  enforcement  of  the  laws  of  our 
state.  The  courts  have  nothing  to  do  with  the  policy  or  with 
the  wisdom  of  the  laws;  and,  I  doubt  if  the  court  has  any- 
thing to  do  with  the  rules  of  pleading.  The  rules  of  pleading 
that  require  him  to  strike  from  the  record  irrelevant,  argu- 
mentative and  repugnant  matter,  I  think  are  good  rules  of 
pleading.  If  any  one  of  these  averments  were  necessary  to 
enable  this  petitioner  to  introduce  any  evidence  or  any  line 
of  evidence  competent  in  a  case  of  this  character,  then  as  to 
such  averment  the  motion  to  strike  out  should  be  overruled; 
but  I  fail  to  notice  that  any  one  of  these  averments  that  are 
objected  to  would  enable  the  petitioners  to  introduce  any  evi- 
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dence  that  could  not  be  introduced  in  the  case  without  it;  so 
I  feel  obliged  here  to  sustain  the  motion  to  strike  out. 

I  feel  that  this  is  a  case  of  great  importance,  and  may  in- 
volve fundamental  propositions  and  constitutional  matters, 
and  I  do  not  want  you  gentlemen  on  either  side  to  believe  for 
a  moment  that  I  regard  the  matter  lightly,  because  I  do  not 
This  point  has  been  very  ably  argued  by  competent  counsel 
on  both  sides  and  I  am  disposing  of  it  in  this  way  because 
I  think  that  is  the  way  to  dispose  of  matters;  but,  because 
I  dispose  of  it  immediately,  I  do  not  want  you  to  think  that  I 
regard  any  of  these  matters  trivial. 

NOTE. 

A  motion  to  strike  out  is  the  proper  method  of  ridding  a  pleading 
of  impertinent,  immaterial  or  irrelevant  matter  or  that  which  is 
surplusage.  Biever  v.  People,  45  111.  224,  227;  Bumap  v.  Wight,  14 
111.  301,  303;  Stover  Mfg.  Co,  v,  Millane,  89  111.  App.  532,  537;  Con- 
solidated Coal  Co.  V.  Peers,  166  111.  361;  14  Ency.  PI.  ft  Pr.  79  and 
note  p.  80;  21  Ency.  PI.  ft  Pr.  221.  But  Bee  C.  d  E.  I.  B.  R.  Co.  v. 
O'Connor,  119  111.  586.— Ed.     * 


(Superior  Court  of  Cook  County.) 

People  of  the  State  of  Dlinois  ex  rel.  William  A.  Bartlett> 

A.  Lincoln  Shute  and  Robert  J.  Bennett 

vs. 

Edward  F.  Dunne,  as  Mayor  of  the  City  of  Chicago,  and 
Michael  Eenna. 

(March  13,  1907.) 

1.  CouBTS — ^DuTT  OF  Whebb  Jumsdiction  Doubttul.    It  is  true  that 

the  court  will  not  take  Jurisdiction  if  it  should  not,  but  it 
is  equally  true  that  it  must  take  Jurisdiction  if  it  should.  The 
court  has  no  more  right  to  decline  the  exercise  of  Jurisdiction 
which  is  given  than  to  usurp  that  which  is  not  given. 

2.  Statutes — ^Repeal  by  Implioatiow.    There  must  be  a  very  clear 

implication  and  an  inconsistency  before  the  court  can  declare 
that  a  statute  is  repealed,  where  there  is  no  express  declara- 
tion to  that  effect 
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3.  Sunday  Closinq  Law — ^Repeal  bt  Cities  and  Villages  Act.    The 

act  which  prohibits  the  opening  of  saloons  and  dramshops  on 
Sunday  was  not  repealed  by  the  Cities  and  Villages  Act  which 
authorizes  cities  and  Tillages  organized  under  such  act  to  regu- 
late the  liquor  traffic. 

4.  Repeal — Suspension  or  State  Law.    There  is  no  difference  be- 

tween a  repeal  by  implication  and  the  suspension  of  a  state 
law  in  a  particular  locality  by  the  adoption  of  a  later  law. 
6.  Sunday  Closing  Law — In  Force  in  Chicago.    The  state  law  pro- 
hibiting the  sale  of  intoxicating  liquors  on  the  Sabbath  day  is 
applicable  to  and  in  force  in  the  city  of  Chicago. 

6.  pBAcncAL  Construction — As  to  Repeal  or  Law.    The  fact  that 

the  city  authorities  of  a  city  for  a  number  of  years  had  per- 
mitted saloons  to  keep  open  on  Sundays  is  not  sufficient  to 
establish  that  a  state  law  prohibiting  the  opening  of  saloons 
was  not  in  force  in  such  city. 

7.  Mandamus — To  Compel  Performance  of  Official  Duty  in  Exer- 

cise OF  Police  Power — Enforcement  of  Criminal  Laws.  Man- 
damus will  not  lie  to  compel  the  mayor  of  a  city  to  perform 
his  official  duty  generally  when  the  duty  inyolved  is  the  exer- 
cise of  the  police  power.  In  the  exercise  of  the  police  power 
city  officials  are  not  acting  on  behalf  of  the  city  in  its  private 
corporate  capacity. 

8.  Same — Compelling  Perf(«mance  in  a  Particular  Case.  Nor  will 

the  writ  of  Tfiandamus  lie  to  compel  the  performance  of  the 
mayor's  duty  in  a  particular  case. 

9.  Same — General  Public  Duty — ^Nor  Enforceable  by  Mandamus — 

Interest  of  Relators.  Where  petitioners  claim  no  special  in- 
jury to  their  property  rights  nor  to  themselves,  but  come  into 
court  as  member^  of  the  general  public,  having  the  same  inter- 
est as  the  general  public,  and  seek  to  compel  the  enforcement 
of  a  particular  law,  mandamus  will  be  denied  There  must  be 
some  property  Interests  Involved  or  a  specific  duty  to  perform 
a  single  particular  act,  and  not  a  general  duty  to  enforce  the 
law  or  the  exercise  of  the  police  power.  The  remedy  for 
dereliction  by  an  executive  official  lies  with  the  people  them- 
selves. 
10.  Same — To  Compel  Mayor  to  Enforce  Sunday  Closing  Law. 
Mandamus  will  not  lie  to  compel  a  mayor  of  a  city  to  enforce 
a  state  law  prohibiting  the  opening  of  saloons  on  Sunday,  either 
generally  or  as  against  a  certain  designated  person. 

Petition  for  mandamus.  The  petition  is  set  out  in  haec 
verba  in  People  ex  rel.  v.  Dunne,  supra,  in  the  decision  of 
Judge  Chytraus  on  the  motions  of  respondents  to  strike  out 


250  Circuit  Courts  op  Illinois. 

certain  portions  of  the  petition.  The  respondent  Kenna  filed 
a  demurrer  and  the  respondent  Dunne  filed  an  answer  which 
alleged  as  follows : 

That  he  admits  that  certain  ordinances  of  the  city  of  Chi- 
cago are  in  force  as  set  forth  in  said  petition;  that  he  admits 
the  granting  of  a  license  for  the  keeping  of  a  saloon  or  dram- 
shop to  the  co-defendant  herein  on  the  date  and  at  the  place 
and -for  the  period,  and  that  said  co-defenant  has  been  and 
still  is  keeping  said  saloon  or  dram-shop  at  said, place,  and 
that  said  license  is  still  in  full  force  and  effect  and  unre- 
voked, all  as  set  forth  in  said  petition;  that^he  admits,  for 
the  purpose  of  this  answer  only,  that  said  co-defendant  ever 
since  the  issuance  of  said  license  (but  denies  that  it  has 
been  with  the  knowledge  and  consent  of  this  defendant),  has; 
kept  open  said  saloon  and  sold  and  dispensed  intoxicating 
liquors  therein  upon  Sundays,  and  intends  to  continue  in  the- 
future  to  keep  open  his  said  saloon  and  to  sell  and  dispense- 
intoxicating  liquors  therein,  upon  every  Sunday  hereafter 
while  said  license  is  in  force  and  effect,  but  this  defendant 
denies  that  either  this  defendant,  or  said  co-defendant,  has 
constantly,  openly  and  notoriously,  or  in  any  way  whatsoever^ 
violated  or  disregarded  the  law  of  the  state  of  Illinois,  re- 
ferred to  in  said  petition  as  the  Sunday  closing  law,  and 
denies  that  said  co-defendant  has  constantly,  notoriously  or 
in  any  way,  in  violation  of  said  Sunday  closing  law,  kept 
open  said  saloon  and  sold  and  dispensed  intoxicating  liquors, 
therein  on  Sunday. 

And  this  defendant  avers  that  while  this  defendant  has  been 
mayor  of  said  city  he  has  enforced,  and  during  his  entire 
term  of  office  intends  to  enforce  every  law  that  is  in  force 
in  said  city  to  the  best  of  his  ability  and  power,  and  to  the 
extent  that  the  forces  at  his  command  will  enable  him  so 
to  do. 

And  this  defendant  avers  that  said  Sunday  closing  law  is 
not  now  and  never  has  been  in  force  or  effect  in  said  city  of 
Chicago  since  its  incorporation  in  1875  under  chapter  24  of 
the  Revised  Statutes  of  Illinois  of  1874,  known  as  "An  act 
to  provide  for  the  incorporation  of  Cities  and  Villages." 
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And  this  defendant  avers  that  in  and  by  the  said  charter 
of  said  city,  its  city  council  has  always  expressly  had  and 
now  has  full  power  to  license,  regulate  and  prohibit  the  sell- 
ing and  giving  away  of  any  intoxicating,  malt,  vinous,  mixed 
or  fermented  liquor;  and  that  only  in  so  far  as  granting 
licenses  is  concerned,  has  it  been  or  is  it  requisite  or  necessary 
in  said  city  to  comply  with  the  law  of  said  state  relative  to 
the  granting  of  licenses. 

And  this  defendant  avers  that  in  and  by  its  said  charter, 
no  law  in  conflict  therewith  applies  to  said  city;  that  the 
provisions  of  said  Sunday  closing  law  are  in  conflict  with 
said  charter,  which  was  granted  many  years  after  the  enact- 
ment of  said  Sunday  closing  law. 

And  this  defendant  avers  that  the  legislature  of  said  state 
has  not  licensed,  regulated  or  prohibited,  or  attempt^  to 
license,  regulate  or  prohibit  the  selling  or  giving  away  of  in- 
toxicating, malt,  vinous,  mixed  or  fermented  liquor  in  cities 
and  villages  organized  under  said  chapter  24  of  the  Revised 
Statutes  of  the  state  of  Illinois  of  1874,  except  in  so  far  as 
any  such  legislation  may  relate  to  the  granting  of  licenses  in 
said  cities  and  villages. 

And  this  defendant  avers  that  at  all  times  since  the  organi- 
zation of  said  city  in  1837  (except  from  June  23,  1852,  to 
February  12,  1853),  the  legislature  of  said  state  has  dele- 
gated to  said  city  the  right  to  regulate  the  liquor  traffic  in 
said  city  on  all  of  the  days  of  the  week,  including  Sunday ; 
and  said  city  has  ever  since  its  organization  in  1837,  ex- 
cept as  aforesaid,  exercised  such  power  to  regulate  said  liquor 
traffic  on  all  the  days  of  the  week,  including  Sunday;  that  in 
the  charter  granted  to  said  city  in  1837,  it  was  provided  that 
its  common  council  shall  have  the  right  and  power  to  regulate 
the  selling  or  giving  away  of  any  ardent  or  intoxicating  spirits 
without  any  restriction  or  limitation  as  to  Sunday;  that  in 
the  next  succeeding  charter  granted  to  said  city  in  1851,  it 
was  provided  that  its  common  council  shall  have  like  power 
without  any  lestriction  or  limitation  as  to  Sunday,  to  license, 
regulate  and  restrain  the  selling  or  giving  away  of  n-ines 
and  other  liquors,  whether  ardent,  vinous  or  fermented ;  that 
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in  its  next  succeeding  charter,  granted  in  1863,  tho  common 
council  of  said  city  was  given  like  power,  unrestricted  as 
aforesaid  as  to  all  days  of  the  week,  including  Sunday,  to 
license,  regulate  and  restrain  the  selling  or  giving  away  of 
wines  and  other  liquors,  whether  ardent,  vinous  or  fermented, 
and  that  this  same  power  remained  and  continued  from  1863 
unlimited  in  said  city  up  to  and  including  its  incorporation, 
as  aforesaid,  in  1875,  since  which  date  continuously  said  city 
has  had  and  has  exercised  such  power  similarly  unrestricted 
as  to  all  of  the  days  of  the  week,  including  Sunday. 

And  this  defendant  avers  that  beginning  in  1837,  and  up 
to  and  including  the  present  time  (except  from  June  23, 
1852,  to  February  12,  1853),  the  city  or  common  council  of 
said  city  has,  pursuant  to  and  under  its  charter,  continuously 
asserted  and  exercised,  and  is  now  asserting  and  exercising 
the  authority  and  power  to  regulate  the  selling  or  giving 
away  of  intoxicating  liquors  in  said  city  on  all  of  the  days 
of  the  week,  including  Sunday. 

And  this  defendant  avers  that  said  city  from  a  time  long 
anterior  to  its  incorporation  in  1875,  and  continuously  since, 
has  under  ordinances  duly  enacted  by  its  city  council  always 
authorized  and  permitted  the  sale  of  spirituous,  vinous  and 
fermented  liquors  within  said  city  on  all  Sundays,  provided 
only,  that  the  one  engaging  in  such  sale  of  spirituous,  vinous 
and  fermented  liquors  on  Sunday  was  and  is  required  by  said 
ordinances  to  keep  closed  on  Sunday  all  doors  opening  out 
upon  any  street  from  such  bar  or  room  where  such  liquors 
are  sold,  and  all  windows  opening  upon  any  street  from  the 
bar  or  room  where  such  liquors  are  sold  on  Sunday  must  be 
provided  with  blinds,  shutters  or  curtains  *so  as  to  obstruct 
the  view  from  such  streets  into  such  room. 

And  this  defendant  avers  that  from  a  time  long  anterior  to 
1875,  and  continuously  since,  under  ordinances  duly  enacted 
by  its  city  council,  the  mayor  of  said  city  has  always  granted, 
and  this  defendant  still  does  grant  licenses  for  the  sale  of 
spirituous,  vinous  and  fermented  liquors;  that  such  licenses 
duly  permit  such  sale  on  all  of  the  days  of  the  week,  includ- 
ing Sunday,  at  the  place  designated  in  such  license,  provided 


People  ex  rel.  Bartlett  vs.  Dunne.  253 

always  that  the  person  receiving  such  license  shall  and  will 
keep  closed  all  doors  opening  out  upon  any  street  from  the 
bar  or  room  where  such  liquors  are  sold  on  Sunday,  and  that 
on  Sunday  all  windows  opening  upon  any  street  from  such 
bar  or  room  where  such  liquors  are  sold  are  provided  with 
blinds,  shutters  or  curtains  so  as  to  obstruct  the  view  from 
such  streets  into  such  room. 

And  this  defendant  avers  that  the  co-defendant  has  com- 
plied with  all  of  the  laws  and  ordinances  governing  saloons 
or  dram  shops  in  said  city  on  Sunday,  and  that  the  license 
referred  to  in  said  petition  and  which  was  granted  to  said 
co-defendant  was  granted  to  him  pursuant  to  and  in  compli- 
ance with  the  laws  and  ordinances  in  force  in  said  city  at 
the  time  of  the  said  grant,  and  that  ever  since  the  issuance 
of  said  license  to  him,  said  co-defendant  has  complied  with 
all  its  terms,  governing  or  regulating  saloons  or  dramshops 
on  Sunday. 

And  this  defendant  avers  that  at  the  time  said  license  was 
granted  to  said  co-defendant,  there  was  in  force  and  effect 
in  said  city,  and  there  still  is  in  force  and  effect  therein,  an 
ordinance  duly  enacted,  which  permits  the  sale  of  intoxicate 
ing  liquors  on  Sundays,  but  provides  that  the  keeper  of  the 
saloon  or  dramshop  shall  keep  closed  on  Sunday  all  doors 
opening  out  upon  any  street  from  the  bar  room  or  room  or 
rooms  where  such  saloon  or  dramshop  is  kept,  and  that  all 
windows  opening  out  upon  any  street  from  such  bar  room,  or 
room  or  rooms  shall  on  Sunday,  except  between  the  hours  of 
1  o'clock  a.  m.  and  5  o'clock  a.  m.,  be  provided  with  blinds, 
shutters  or  curtains,  placed  and  maintained  in  such  a  man- 
ner as  to  obstruct  the  view  from  such  street  into  such  bar 
room,  or  room  or  rooms;  that  said  co-defendant  has  com- 
plied with  the  said  ordinance  and  has  not  violated  any  of  the 
provisions  or  conditions  thereof,  or  of  any  law  having  refer- 
ence to  the  keeping  of  a  saloon  or  dramshop  within  said  city 
on  Sunday  and  the  sale  or  giving  away  of  intoxicating  liquors 
therein  or  the  conduct  and  management  thereof  on  Sunday. 

And  this  defendant  avers  that  aU  of  the  acts  charged  in 
said  petition  were  had  and  done  with  the  knowledge  and  per- 
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mission,  and  under  the  full  authority  of  the  city  council  of 
said  city  and  the  ordinances  by  it  enacted,  and  under  and  by 
virtue  of  the  license  granted  by  the  duly  constituted  authori- 
ties of  said  city  in  pursuance  of  said  ordinances. 

And  this  defendant  avers  that  for  many  years  since  the 
incorporation  of  said  city  in  1837,  and  particularly  for  more 
than  thirty  years  continuously  last  past  it  has  always  beea 
and  now  is  the  uniform  and  common  understanding  and  be- 
lief of  all  of  the  mayors  of  said  city  and  of  its  city  council, 
jand  of  its  police  authorities,  and  of  aU  of  its  departments  of 
,:govemment,  that  said  Sunday  closing  law  does  not  apply  to 
and  was  not  and  is  not  in  force  in  said  city,  and  that  said 
'City  has  full  and  complete  authority  to  regulate  the  sale  and 
xiisposition  of  intoxicating  liquors  in  said  city  on  all  of  the 
days  of  the  week,  including  Sunday;  that  during  all  of  said 
time  all  of  the  mayors  and  regularly  constituted  authorities 
of  said  city,  including  the  legislative,  executive  and  law  de- 
partments thereof,  have,  by  contemporaneous  interpretation 
construed  said  Sunday  closing  law  as  having  no  force  or 
-effect  or  application  to  or  within  said  city,  and  that  the  regu- 
lation of  the  sale  and  disposition  of  and  the  permission  to 
•sell  intoxicating  liquors  on  Sunday  was  and  is  a  ma/tter 
wholly  within  the  control  of  the  city  authorities  of  said  city. 

And  this  defendant  avers  that  at  the  date  of  the  filing  of 
the  petition  herein,  there  were  and  there  now  are  in  full  force 
in  said  city  7,239  saloon  or  dramshop  licenses,  which  licenses 
were  duly  issued  and  granted  by  this  defendant  under  and 
pursuant  to  said  ordinances;  that  each  and  all  of  said  7,239 
licensees,  as  this  defendant  has  been  informed  and  he  there- 
fore avers,  have  conducted  during  the  period  of  their  said 
respective  licenses  and  at  the  time  of  the  filing  of  said  peti- 
tion, were  conducting  and  now  conduct  saloons  and  dram- 
shops in  said  city  on  Sundays  under  and  pursuant  to  their 
said  respective  licenses,  and  during  said  period  prior  to  and  * 
at  the  time  of  the  filing  of  said  petition  herein  and  continu- 
ously since,  have  been  selling  and  disposing  of  intoxicating 
liquors  on  Sunday  in  their  said  respective  saloons  or  dram- 
shops, and  intend  to  and  will  on  all  future  Sundays  during 
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ff 
the  period  of  their  said  respective  licenses,  all  of  which  run 
during  the  period  of  the  license  granted  to  said  co-defendant, 
sell,  or  dispose  of  intoxicating  liquors,  in  their  said  respective 
saloons  or  dramshops. 

And  this  defendant  avers  that  if  said  Sunday  closing  law 
is  in  force  in  said  city,  as  allied  in  said  petition,  it  is  and 
would  be  a  physical  impossibility  for  this  defendant  to  have 
personal  knowledge  of  or  to  personally  investigate  and  ascer- 
tain the  facts  in  each  case,  and  judge  of  the  sujESciency 
thereof;  that  this  defendant  is  not  empowered  to  revoke  the 
license  of  any  saloon  or  dramshop  for  an  alleged  violation  of 
said  Sunday  closing  law,  unless  the  evidence  of  such  viola- 
tion, if  there  be  any*  such  violation,  is  clear  and  satisfactory 
to  him. 

And  this  defendant  avers  that  there  are  now  pending  in 
the  circuit  and  superior  courts  of  said  county,  at  least  forty- 
five  petitions  for  mandamus  instituted  on  or  since  December 
21,  1906,  against  this  defendant,  to  compel  him  to  close  up 
and  revoke  the  licenses  of  at  least  thirty-one  saloons  or  dram- 
shops and  fourteen  theaters  because  of  alleged  violation  of 
said  Sunday  closing  law,  and  that  very  many  more  similar 
proceedings  are  threatened  to  be  instituted  against  him. 

And  this  defendant  avers  that  the  revocation  of  a  saloon 
or  dramshop  license  in  said  city,  and  the  determination  of 
whether  or  not  the  saloon  or  dramshop  keeper  has  violated 
the  law,  are  matters  which  rest  whoUy  within  the  official  dis- 
cretion of  this  defendant. 

And  this  defendant  claims  and  insists  that  this  honorable 
court  should  not  take  or  exercise  jurisdiction  to  adjudicate 
the  matters  set  forth  in  said  petition,  and  should  not  grant 
a  writ  of  mandamus  as  prayed  for  therein,  and  having  fully 
answered  the  said  petition,  prays  to  be  hence  dismissed  with 
his  reasonable  costs,  etc. 

To  this  answer  the  relators  interposed  a  demurrer. 

Messrs.  Church,  McMurdy  dk  Sherman  and  Walter  J,  Miller, 
for  relators. 

Levy  Mayer,  James  HamUion  Lewis,  corporation  counsel, 
and  Daniel  P.  Murphy,  assistant  corporation  counsel,  for 
respondents. 
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Chytraus,  J. : — 

Counsel  for  the  petitioner  has  particularly  pressed  upon 
the  court  the  importance,  the  great  importance,  of  the  cause 
now  pending  before  the  court.  While,  in  my  judgment, 
every  cause  that  comes  into  court  is  of  importance,  yet  I 
fully  agree  with  counsel  for  the  petitioner  in  the  importance 
of  this,  and  the  great  importance,  of  this  particular  cause. 

There  is  considerable  earnestness,  if  not  feeling,  on  the 
part  of  the  parties  to  the  controversy.  On  the  one  hand  the 
parties  are  engaged  in  the  laudable  effort  of  suppressing  vice, 
and  they  can  see  that  by  and  through  the  means  of  this  court 
they  can  attain  their  object.  On  the  other  hand,  the  par- 
ties can  see  that  here  is  an  effort  at  interference  through  the 
means  of  the  court  with  personal  liberty.  Questions  of  this 
kind  invariably  arouse  feeling. 

But  the  court  has  no  right  to  participate  in  the  feeling  of 
the  parties.  The  court  has  but  to  declare  the  law,  and,  when 
it  is  declared,  enforce  it. 

I  can  do  no  better  than  to  quote  here  the  remarks  of  Chief 
Justice  Marshall  in  that  great  case  of  Cohens  v.  Virginia, 
6  Wheaton,  264,  when  he  was  determining  a  case  in  which 
great  feeling  existed  on  both  sides.  He  says  (p.  404) :  "It 
is  most  true  that  this  court  wiU  not  take  jurisdiction  if 
it  should  not;  but  it  is  equally  true  that  it  must  take  juris- 
diction if  it  should.  The  judiciary  cannot,  as  the  legislature 
may,  avoid  a  measure  because  it  approaches  the  confines  of  the 
constitution.  We  cannot  pass  it  by  because  it  is  doubtful. 
With  whatever  doubts,  with  whatever  difficulties  a  case  may 
be  attended,  we  must  decide  it  if  it  be  brought  before  us. 
We  have  no  more  right  to  decline  the  exercise  of  jurisdiction 
which  is  given  than  to  usurp  that  which  is  not  given.  The 
one  or  the  other  would  be  treason  to  the  constitution.  Ques- 
tions may  occur  which  we  would  gladly  avoid ;  but  we  cannot 
avoid  them;  all  we  can  do  is  to  exercise  our  best  judgment 
and  conscientiously  to  perform  our  duty." 

In  the  case  at  bar  there  are  two  main  questions  presented, 
and  they  are  these:  First  whether  the  state  statute  regard- 
ing the  closing  of  saloons  has  any  application  within  the  city 
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of  Chicago.  The  contention  by  the  defense  that  the  Sunday 
law  has  no  application  in  Chicago  they  seek  to  fortify  by  the 
argument  of  contemporaneous  or  practical  construction.  I 
do  not  regard  them  as  two  separate  cases;  I  regard  them  as 
two  divisions  of  one  proposition.  The  other  one  is,  What  is 
the  power  and  the  duty  of  the  court  when  relief  of  this  sort 
is  sought  against  the  executive  department  of  the  govern- 
ment? While  these  questions,  as  I  have  already  stated,  arc 
questions  of  great  importance,  I  have  been  aided  by  the  able- 
arguments  of  eminent  counsel  on  both  sides,  and  to  me  the* 
answers  are  so  clear  tfiat  I  do  not  think  I  need  any  further- 
time  to  determine  upon  the  principles  of  law  applicable. 

As  to  the  first  proposition.  The  term  '^  suspension  of  the 
state  law"  is  used.  I  do  not  see  that  the  position  of  counsel 
is  aided  by  the  use  of  the  term  ** suspension"  rather  than 
the  tema  "repeal."  The  contention  of  counsel  for  the  de- 
fense amounts  to  this,  that  the  state  law  is  repealed  by  the 
enactment  of  the  charter,  the  cities  and  villages  act,  and  the 
previous  special  acts  applicable  to  the  city  of  Chicago. 

When  the  question  of  repeal  by  implication,  as  this  would 
be,  because  there  is  no  express  provision  ^for  repeal,  is  urged,, 
there  must  be  a  very  clear  implication,  and  there  must  be  an 
inconsistency,  in  the  first  place.  I  agree  with  the  argument 
of  Brother  Chnrch  on  that  proposition,  and  I  can  see  no 
rule  for  holding  that  the  city  incorporation  laws,  either  the 
special  acts  or  the  cities  and  villages  act,  repealed  the  Sun- 
day closing  law.  It  is  my  opinion  that  the  Sunday  closing 
law  is  in  full  force  and  effect  within  the  limits  of  the  city 
of  Chicago,  as  it  is  elsewhere  in  the  state. 

Contemporaneous  construction.  The  term  construction 
here,  meaning  practical  construction,  has  been  urged  by  the 
city  authorities  in  permitting,  not  licensing,  the  saloons  to 
keep  open  without  any  restriction  as  to  the  days  they  might 
be  kept  open.  I  don't  think  that  is  a  suflScient  argument, 
and  I  cannot  feel  convinced  by  that  argument  that  the  law 
must  be  regarded  as  repealed. 

We  come  next  to  what  I  regard  as  the  most  serious  question 
in  the  case,  and  that  question  involves  the  construction  by  the 
17 
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court  of  the  constitutional  principles  and  the  application 
thereto  to  the  situation  before  us, — ^whether  as  a  general  prop- 
osition the  executive  of  this  city  shall  be  compelled  by  manda- 
mus ^of  this  court  to  perform  his  official  duty  when  the  duty 
involved  is  the  exercise  of  the  police  power.  In  this  connection 
I  want  it  borne  in  mind  that  in  the  exercise  of  the  police  power 
city  officials  are  not  acting  on  behalf  of  this  city  in  its  private 
corporate  capacity,  but  purely  as  executive  officers  exercising 
the  police  power  in  a  geographical  division, — a  portion  of  the 
state;  and  the  term  ** executive"  embraces  the  mayor  and 
the  police  department  under  his  control.  When  I  use  the  ex- 
pression, **as  a  general  proposition,"  I  use  it  advisedly  and 
intentionally.  Although  the  petition  purports  to  point  out 
a  particular  instance  or  two,  yet  it  is  clear  upon  the  record 
before  us  that  it  is  designed  to  compel  the  exercise  of  a  gen- 
eral duty  within  the  general  exercise  of  the  police  power. 

This  is  made  plainer  when  we  inspect  the  petition  before 
us.  The  petitioners  come  as  certain  persons  who  claim  no 
special  injury  to  their  property  or  their  property  rights,  nor, 
indeed,  to  themselves,  but  who  come  to  a  court  of  law  as  one 
<or  two  of  a  general  public  and  as  having  the  same  interest, 
.and  only  the  same  interest,  as  the  general  public.  By  the 
petition  it  is  sought  to  obtain  from  the  court  a  writ  to  pre-, 
^ent  the  mayor,  an  executive  official  of  a  co-ordinate  branch 
*of  the  state  government,  from  committing  what,  if  the  peti- 
tion is  true — ^and  in  that  connection  I  refer  to  the  intent — ^is 
A  crime  under  the  laws  of  the  state,  namely,  the  palpable  neg- 
lect in  the  performance  of  his  official  duties. 

There  are  two  classes  of  cases  cited  on  behalf  of  the  peti- 
tioners— at  least  I  divide  them  into  two  classes — considered 
as  a  sufficient  reply  to  the  preposition  that  an  executive  offi- 
cer may  be  mandamused  by  the  courts.  It  will  be  found 
that  those  cases  which  have  been  cited  divide  themselves  into 
cases  where  property  interests  have  been  involved,  where  there 
has  been  a  property  ri^ht  involved,  or  the  other  class,  where 
the  performance  of  a  specific  duty  to  do  a  single  particular 
act  has  been  involved — that  is,  not  a  general  duty  to  enforce 
the  law  or  the  exercise  of  the  police  power. 
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I  may  here  advert  to  the  case  of  the  State  of  Mississippi  v. 
Johnson,  4  Wall.  475.  In  that  case  it  was  sought  to  compel 
the  president  of  the  United  States,  by  means  of  a  mandatory 
injunction,  to  execute  the  laws  of  the  United  States,  being  a 
suit  on  behalf  of  a  state.  The  bill  was  filed  as  an  original 
bill  in  the  supreme  court  of  the  United  States,  but  the  relief 
asked  for  was  denied.  The  opinion  of  the  court,  by  Chief 
Justice  Chase,  refers  to  those  instances  of  compelling  the 
performance  of  a  ministerial  duty  that  are  spoken  of  in  the 
cases  that  have  been  cited.  But  the  court  says,  referring  to 
that  class  of  cases  (p.  499) :  **The  law  required  the  perform- 
ance of  a  single  specific  act;  and  that  performance,  it  was 
held,  might  be  required  by  mandamus." 

It  appears  to  me  that  that  is  a  very  dear  distinction.    At 
the  conunencement  here  it  was  argued  that  the  proceeding 
partakes  of  the  nature  of  an  equitable  proceeding.    No  bill 
in  equity  lies  to  prevent  the  commission  of  a  crime ;  no  bill 
in  equity  lies  against  the  city  authorities  to  enforce  the  per- 
formance of  duty  on  behalf  of  one  who  has  no  property 
rights  involved  nor  any  interest  involved  aside  from  that 
which  he   possessed   in   common   with   the   general   public. 
These  rules  of  law,  applicable  in  suits  in  equity,  I  consider 
applicable  here.    Neither  courts  of  law  nor  courts  of  equity 
possess  the  power  to  supervise  or  control  executive  officials 
in  the  administration  of  the  duties  of  their  respective  offices 
where  no  property  rights  are  involved  except  in  the  instance 
I  have  referred  to  and  the  instance  spoken  of  in  the  case  I 
last  cited.    Where  there  is  involved  merely  the  general  prop- 
osition, Shall  the  official  or  shall  he  not  within  the  scope  of 
his  particular  office  exercise  the  police  power  of  the  state 
delegated  to  him  under  the  law  of  the  state  ?  courts  must  keep 
their  hands  off.     The  remedy  for  dereliction  of  duty  by  an 
executive  official  in  this  respect,  if  any  there  be,  lies  with  the 
people  themselves. 

Under  our  form  of  government  executives  have,  generally 
speaking,  no  right  and  no  power  to  coerce  the  judiciary  in 
the  performance  of  the  duties  of  that  department;  neither 
has  the  judiciary  department  the  right  nor  the  power  to  co- 
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erce  the  executives  in  the  performance  of  their  duties.  Each 
department  in  exercising  the  governmental  function  assigned 
to  it  is  co-ordinate  and  totally  independent  of  the  other.  That 
the  law  has  provided  for  the  punishment  of  judicial  mal- 
feasance or  misfeasance,  but  emphasizes  this  principle.  Pun- 
ishment for  such  guilt  lies  with  the  criminal  courts.  That 
such  punishment  may  be  inflicted  does  not  extend  the  juris- 
diction of  the  courts  of  equity  or  courts  of  law. 

I  suppose  the  proper  order  under  the  view  expressed  by 
the  court  here  would  be  to  sustain  the  demurrer  to  the  peti- 
tion and  overrule  the  demurrer  to  the  answer. 

NOTE. 

The  above  case  Is  now  pending  in  the  appellate  court  under  the 
title  of  People  ex  reh,  etc.  v.  Fred  A.  Busae,  Mayor,  et  at. — ^Ed. 


(Circuit  Court  of  Cook  County.) 

People  ex  rel.  John  Beckinger 

vs. 

Edward  F.  Dunne,  Mayor  of  the  City  of  Chicago,  et  al.  and 

Forty-four  Other  Similar  Cases. 

(March  13,  1907.) 

Mandamus — To  Compel  Matob  to  Enfobcb  Static  Sundat  Clos- 
iNQ  Law  Against  a  Pabtiottlab  Pebson.  Mandamus  will  not 
lie  to  compel  the  mayor  of  a  city  to  enforce  a  state  law  com- 
pelling the  closing  of  saloons  on  Sunday  either  generally  or  as 
against  particular  individuals.  If  the  court  is  not  empowered 
to  compel  the  general  observance  of  the  law,  a  fortiori  It  can- 
not entertain  a  large  number  of  proceedings  to  compel  the  en- 
forcement of  the  law  against  as  many  individuals. 

Petitions  for  mandamus,  forty-five  in  number,  to  compel  the 
closing  of  thirty-one  saloons  and  fourteen  theaters  which  were 
alleged  to  be  violating  the  Sunday  closing  law.  Each  peti- 
tion was  directed  against  a  particular  saloon  or  theater.    Hie 
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cases  were  heard  before  Judges  Julian  W.  Mack,  Lockwood 
Honore  and  George  A.  Carpenter. 

Stedman  de  SoelJce,  for  relators. 

J.  Hamilton  Lewis,  corporation  counsel,  Darnel  P.  Murphy, 
assistant  corporation  counsel,  and  Levy  Mayer,  for  respond- 
dents. 

Honors,  J.: — 

In  the  matter  of  the  three  petitions  for  mandamus,  which 
were  filed,  each  one  of  which  were  assigned  to  one  of  the 
three  judges  that  sat  here  some  time  ago,  each  of  the  three 
judges  has  reached  a  decision  in  the  particular  case  assigned 
to  him,  and  it  happens  that  they  coincide  so  that  each  one 
will  enter  a  similar  judgment  in  the  particular  case  before 
him.  Judge  Carpenter  could  not  be  here  today,  and  asked 
me  to  say  substantially  what  his  views  were  in  the  matter; 
and  I  am  sorry  that  counsel  for  the  relators  signified  that 
they  could  not  be  here,  either,  but  I  think  it  is  the  judgment 
of  the  three — that  is — ^that  the  decision  of  the  supreme  eourt 
in  the  case  of  People  v.  Dunne,  219  111.  346,  is  conclusive  of 
this  case.  In  that  case  the  supreme  court  declined  to  enter- 
tain a  petition  for  mandamus  to  compel  the  mayor  of  the 
city  of  Chicago  to  enforce  the  Sunday  closing  law  and  based 
their  decision  upon  the  ground  that  it  was  not  the  intention 
of  the  courts  to  undertake  the  supervision  of  the  executive 
departments  of  the  government  in  their  enforcement  of  the 
law  generally,  and  if  the  courts  would  not  undertake  to  com- 
pel the  mayor  by  a  writ  to  enforce  a  certain  law  generally, 
it  seemed  to  follow  a  fortiori  the  court  would  not  entertain 
five  thousand  writs  to  compel  him  to  enforce  the  law,  instead 
of  in  general  terms,  as  to  the  five  thousand  different  saloon- 
keepers, and  for  that  reason  I  think  the  court  is  prepared  to 
deny  the  petition  for  the  writ. 

(No  appeal  was  prayed  from  the  above  decision.) 

NOTE. 

Mandamus  will  not  lie  to  compel  a  public  offlcial  to  enforce  a 
criminal  law  either  generally  or  in  a  speciflc  case. 
In  People  v.  Dunne,  219  111.  346,  the  court  held  that  a  writ  of 
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mandamus  would  not  lie  against  the  mayor  of  a  city  to  compel  htm 
to  enforce  the  Sunday  closing  law  generally  throughout  the  city. 

In  People  ex  rel.  McCarroll  v.  Mohr,  1  111.  C.  C.  100,  Judge  Tuley 
of  the  circuit  court  held  that  mandamus  would  not  lie  to  compel  the 
president  and  board  of  trustees  of  a  village  to  compel  them  to  en- 
force certain  laws  and  ordinances  in  relation  to  gambling,  it  being 
alleged  that  gambling  was  being  carried  on  at  a  certain  race  track. 

In  People  v.  Listm^an,  82  N.  Y.  S.  263.  40  Misc.  372  (af'd.  82  N.  Y. 
S.  784),  an  application  for  a  writ  of  mandamus  commanding  the  de- 
fendant to  enforce  certain  laws  prohibiting  Sunday  employment, 
and  dramatic  performances,  on  Sunday  was  denied.  But  see  People 
ex  rel,  Gallagher  v.  Peck  referred  to  in  82  N.  Y.  S.  263  (unreported). 

In  State  ex  rel  Clark  v.  Murphy,  2  Ohio  Cir.  Dec.  190;  S.  C.  5  Ohio 
C.  C.  332,  a  petition  for  mandamus  was  filed  against  the  superintend- 
ent of  police  of  the  city  of  Columbus  to  compel  him  to  discharge 
his  duty  in  enforcing  the  Sunday  law  against  dramshops.  The  ap- 
plication was  denied.  This  decision  was  relied  on  by  Judge  Tuley 
in  People  ex  reh  McCarroll  v,  Mohr,  supra. 

In  State  v.  Francis,  95  Mo.  44,  S.  C.  8  S.  W.  1,  a  petition  for  a  writ 
of  mandamus  to  compel  the  police  commissioners  of  St.  Louis  to  en- 
force the  state  law  prohibiting  the  sale  of  liquors  on  Sunday,  was 
denied. 

In  State  ex  rel,  v,  Bretver,  39  Wash.  65,  80  Pac.  1001,  a  petition  for 
mandamus  was  filed  against  the  sheriff  of  the  county  and  the  mar- 
shal of  the  city  alleging  that  it  was  their  duty  to  make  complaint 
and  prosecute  all  persons  violating  the  laws  of  Washington  against 
keeping  saloons  open  for  the  sale  of  liquors  on  Sunday.  The  applica- 
tion was  denied. 

See  also  Mitchell  v.  Boardman,  79  Me.  469:  Boyne  v,  Ryan,  100  Cal. 
265;  People  v,  Whipple,  41  Mich.  548;  Merrill  on  Mandamus,  sec  69; 
High  on  Extraordinary  Legal  Remedies,  pp.  315-6;  Cady  v.  Ihnken^ 
129  Mich.  466,  89  N.  W.  72;  People  v.  Leonard,  74  N.  Y.  443;  13  Bncy. 
PI.  ft  Pr.  497. 

Contra  Cases. 

State  of  Ohio  v.  Police  Board,  19  Week.  L.  B.  256.  sometimes  cited 
as  holding  a  contrary  doctrine,  was  overruled  in  State  ex  rel,  Clark 
V.  Murphy,  2  Ohio  Cir.  Dec.  190,  S.  C.  3  Ohio  C.  C.  332. 

In  State  v,  Cummings,  17  Neb.  311,  22  N.  W.  545,  mandamus  was  Is- 
sued against  a  city  marshal  to  compel  him  to  report  the  names  of 
all  persons  engaged  in  the  liquor  traffic. 

In  Moores  v.  State,  71  Neb.  522,  99  N.  W.  249,  m^andamus  was  is- 
sued against  the  mayor  and  chief  of  police  of  the  city  of  Omaha  com- 
manding them  to  enforce  the  laws  in  relation  to  gambling.  The 
detision  is  based  on  certain  statutory  provisions. 

In  State  v,  Williams  (Ore.).  67  L.  R.  A.  166,  77  Pac,  968,  a  petition 
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for  mandamtu  was  filed  against  the  mayor,  chief  of  police,  municipal 
Judge  and  members  of  the  executive  board  to  compel  the  arrest  of 
certain  persons  for  violating  the  state  gambling  statute.  The  relief 
was  denied  as  against  the  chief  of  police  and  the  writ  was  granted 
as  to  him  for  the  reason  that  under  the  Oregon  statutes  the  chief 
of  police  is  made  "a  prosecuting  officer." 

In  GoodelJ  v.  Woodbury,  71  N.  H.  378,  52  Atl.  855,  a  mandamus  pro- 
ceeding was  instituted  to  compel  the  chief  of  police  to  prosecute 
certain  persons  for  violating  the  liquor  laws,  and  the  relief  was 
granted.  This  case  is  similar  to  State  v.  Williams,  supra.  See,  also. 
In  re  Whitney,  3  N.  Y.  Supp.  838. 

In  People  v,  Mathieasen,  28  Chi.  Leg.  N.  345  (reported  in  this 
volume)  it  was  held  that  it  was  not  the  duty  of  the  mayor  to  enforce 
the  Sunday  closing  law — ^Ed. 


(Circuit  Court  of  Peoria  County.) 

Chicago,  B.  I.  ft  P.  B.  B.  Oo. 

vs. 

Brockerson,  Mayor  of  City  of  Peoria,  et  aL 

(1869.) 

1.  Practice — Temfosabt   Injunction — ^When    Granted.    Where   It 

appears  that  great  mischief  may  be  done  if  a  temporary  in- 
junction be  not  granted  without  notice  and  the  rights  of  neither 
party  will  apparently  be  impaired  by  its  issuance  a  court  will 
readily  grant  such  a  request 

2.  Streets — CJontbol  of — City's  Rights  in  Regard  Thereto.    While 

under  the  Illinois  laws,  a  city  is  vested  with  the  fee  of  streets 
within  its  limits  and  can  adopt  all  needful  Tules  and  regulations 
for  their  use  she  has  not  the  unqualified  control  thereof,  but 
holds  the  fee  in  trust  for  the  public  without  power  to  alien  or 
otherwise  dispose  of  their  use. 

3.  Streets — Rights  or  Public — Laying  op  Railroad  Tracks.    The 

city  cannot  prohibit  the  use  of  streets  to  its  inhabitants  or  the 
public  generally  but  it  is  nevertheless  no  perversion  of  their 
legitimate  use  to  allow  a  railroad  company  to  lay  its  tracks 
along  them. 

4.  Railroads — ^Rights  In  Streets — Power  Conferred  By  Charter — 

Authority  of  City  Council.  Where  a  railroad  corporation  is 
given  by  its  charter  the  right  to  construct  a  railroad  between 
two  cities,  such  a  grant  includes  the  right  to  enter  the  two  cities. 
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A  city  council  has  authority  to  give  it  the  right  to  run  along  the 
streets  of  the  city. 
6.  Ordinance — Conbtbuotion — ^Poweb  Gonfebbed  in  ThIs  Case  on 
Railboad.  An  ordinance  conferring  power  on  a  railroad  corpo- 
ration to  locate  its  railroad  through  any  street  of  the  city  in 
such  a  manner  as  to  interfere  as  slightly  as  practicable  with  the 
convenience  of  the  inhabitants  of  the  city,  and  also  directing  the 
company  to  construct  safe  crossings  wherever  the  railroad  runs 
along  the  streets,  confers  no  power  on  the  railroad  company  to 
construct  side  tracks,  switches,  etc.,  in  the  streets  but  merely  to 
build  its  line  along  such  streets  as  may  enable  it  to  conven- 
iently get  into  and  out  of  the  city,  provided  it  does  not  ma- 
terially obstruct  the  streets  in  so  doing. 

6.  Ordinance — ^When  Void — Cnr  Council  Exceeding  Poweb — ^Rail- 

boad IN  Streets.  An  ordinance  conferring  on  a  railroad  com- 
pany the  power  to  run  in  any  of  the  streets  of  city,  where- 
ever  it  sees  fit  to  do  so  provided  it  does  not  materially  obstruct 
the  streets  is  beyond  the  power  of  the  city  council,  as  such 
a  disposition  of  the  streets  would  prevent  their  general  use  by 
the  public. 

7.  Railboads — ^Natube  of  Right  in  Streets — ^Power  to  Lay  Snw 

Tracks.  The  right  given  a  railroad  to  build  its  line  carries 
with  it  the  power  to  build  side  tracks  but  not  in  the  streets  of  a 
municipality;  its  right  of  way  in  a  street  is  a  mere  easement 
and  if  it  wishes  to  lay  side  tracks  it  should  obtain  land  by  con- 
demnation as  pointed  out  in  the  statute. 

8.  Pleading^-Pleader  Must  State  Facts.    In  pleading,  it  is  a  well 

known  rule  that  the  pleader  must  state  facts,  not  conclusions. 

Bill  for  injunction.    Heard  before  Judge  Puterbaugh.    The 
facts  are  stated  in  the  opinion. 
IngersoU  <&  McCune,  for  complainant. 
ff.  W.  WellSy  for  defendant 

Puterbaugh,  J. : — 

The  complainant  filed  its  bill  for  an  injunction,  alleging 
in  substance  that  it  is  the  lessee  of  the  Peoria  and  Bureau 
Valley  Railroad  Company,  and  as  such,  succeeded  to  all  its 
rights  and  privileges  granted  by  its  charter;  that  on  the  28th 
day  of  July,  1853,  the  council  of  the  city  of  Peoria  passed 
an  ordinance  authorizing  and  empowering  the  Bureau  Valley  - 
Railroad  Company  to  locate,  grade,  finish  and  construct  its 
railroad  through  and  along  any  street,  lanes,  avenues  and 
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alleys  of  said  city,  in  such  maimer  as  might  be  necessary  for 
the  transportation  of  freight  and  passengers,  and  the  loading 
and  unloading  of  merchandise  at  necessary  points,  and  to  ex- 
tend the  same  whenever  necessary  for  its  business,  etc. ;  that 
imder  said  ordinance,  the  Peoria  and  Bureau  Valley  Railroad 
Company,  and  the  complainant  as  its  lessee,  have  from  time 
to  time  constructed,  located  and  erected  upon  Water  street 
in  said  city,  such  tracks,  side  tracks  and  switches  as  they 
found  necessary  for  carrying  on  their  business,  etc.  The  bill 
further  avers  that  the  inmiense  increase  of  business,  in  load- 
ing and  unloading  and  carrying  merchandise  upon  the  com- 
plainant's road  has  made  it  necessary  to  locate  and  construct 
up<m  Water  street  an  additional  side  track,  extending  from 
the  junction  of  North  Payette  and  Water  streets  to  its  shops 
and  freight-house ;  and  that  the  complainant,  as  it  had  a  law- 
ful right  to  do,  had  recently  constructed  a  side  track  between 
the  points  mentioned,  and  on  the  north  side  of  Water  street, 
but  that  said  track  is  in  an  uniinished  condition ;  that  when 
finished  it  will  be  so  constructed  as  to  oflfer  no  material  ob- 
struction to  the  passage  of  teams  driven  with  reasonable  care 
along  and  upon  said  street.  The  bill  alleges  in  general  terms 
that  in  laying  down  said  side  track,  it  has  conformed  strictly 
to  the  provisions  of  said  ordinance,  and  has  is  no  manner 
acted  illegally  or  encroached  upon  the  rights  of  the  city. 

The  bill  then  charges  that  the  defendants,  claiming  tq  be 
lawful  members  of  the  common  council  of  the  city  of  Peoria, 
hdd  a  meeting  on  the  evening  of  the  29th  of  November,  1869, 
and  then  and  there  conspiring,  confederating,  etc.,  to  injure 
and  annoy  the  complainant,  and  to  unlawfully  destroy  and 
mjure  its  property,  and  for  the  further  purpose  of  wrong- 
fully destroying  and  breaking  up  the  lawful  business  of  the 
complainant  carried  on  in  said  city,  agreed  that  they  would, 
by  force,  tear  up  and  throw  out  of  the  street  the  said  side 
track,  by  the  complainant  lawfully  constructed  and  main- 
tained; that  the  defendants  were  collecting  a  crowd  of  men 
to  commit  such  unlawful  act  on  the  night  of  November  30th 
inst.;  that  the  complainant  had  not  sufficient  force  to  resist 
the  defendants  and  their  force.     The  bill  prays  for  an  in- 
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junction  to  restrain  the  defendants  from  tearing  up  said  side 
track,  as  threatened  by  them. 

The  bill  is  verified  by  aflSdavit,  and  alleges  that  there  would 
be  danger  of  the  objects  of  the  injunction  being  defeated,  if 
notice  was  given  to  the  defendant. 

Under  our  practice,  as  applicable  to  this  circuit,  where  the 
party  enjoined  is  at  liberty  on  short  notice,  and  for  cause 
shown,  to  procure  a  dissolution  of  an  injunction,  and  is  fully 
indemnified  by  the  complainant's  bond,  for  all  damages  and 
expenses  incurred  by  wrongful  suing  out  of  the  writ,  tempo- 
rary injunctions  are  granted  with  considerable  facility.  The 
object  of  a  preliminary  injunction  is  to  prevent  some  threat- 
ening injury  until  an  opportunity  for  a  full  and  deliberate 
investigation  is  given.  The  court,  upon  an  application  being 
made,  will  examine  the  bill  to  ascertain  whether  any  serious 
mischief  is  likely  to  occur,  and  will  act  upon  each  case  as  jus- 
tice may  seem  to  require.  It  cannot  be  expected  that  a  judge 
can  at  once  in  every  case  determine  upon  the  facts  and  the 
law  of  the  case  as  presented,  and  besides,  the  parties  have  a 
right  to  be  heard  upon  the  merits  of  their  application.  If  an 
injunction  without  notice  is  granted,  when  the  circumstances 
of  the  case  do  not  satisfy  it,  the  party  in  whose  favor  it  is 
granted,  is  compelled  to  suflfer  the  consequences  upon  a  disso- 
lution. 

In  this  case  the  bill  was  filed  on  the  evening  of  the  30th 
of  November,  and  it  charged  that  the  defendants  were  about 
to  do  the  act  complained  of  the  same  night,  consequently  very 
little  time  was  had  for  an  examinatioxi  of  the  bill,  and  the 
questions  involved  being  of  great  public  importance,  and  it 
appearing  that  no  serious  injury  could  occur  to  either  party 
by  a  short  delay,  it  was  highly  proper  that  the  condition  of 
the  parties  should  not  be  disturbed  until  their  rights  could 
be  fully  heard  in  open  court,  a  temporary  injunction  was 
allowed,  subject  to  be  dissolved  on  one  day's  notice. 

The  defendants  have  appeared  by  their  counsel,  and  de- 
murred to  the  bill,  and  moved  a  dissolution  of  the  injunction. 

By  the  demurrer  the  defendants  admit  that  all  the  facts 
alleged  in  the  bill,  and  well  pleaded,  are  true. 
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The  only  question  material  to  be  determined  is,  whether  the 
facts  stated  in  the  bill  and  exhibits,  entitles  the  complainant 
to  the  relief  asked,  and  to  a  continuance  of  the  injunction. 

By  the  common  law,  the  proprietors  of  real  estate,  who  lay 
out  the  same  into  towns  and  cities,  retain  the  fee  in  the  land 
over  which  the  streets  and  alleys  pass,  the  public  only  having- 
the  right  to  an  easement.  But  by  our  statute  the  fee  simple 
title  to  the  land  embraced  by  streets,  vests  in  the  municipal 
corporation,  to  be  held  in  trust  for  the  uses  and  purposes  of 
the  public.  The  corporate  authorities  may  vacate,  alter  or 
change  the  streets, 'or  may  also  establish  others,  but  they  have 
not  the  unqualified  control  and  disposition  of  them.  The 
city  may  improve  and  to  a  great  extent  control  the  streets 
and  public  ground,  and  adopt  all  needful  rules  and  regulations 
for  their  management  and  use,  but  she  cannot  alien  or  other- 
wise dispose  of  their  use.  At  most  she  is  but  a  trustee  for 
the  entire  public,  and  like  all  other  trusts,  it  must  be  exer- 
cised with  prudence  and  discretion. 

The  municipal  authorities  of  this  city  cannot  divest  them- 
selves of,  nor  abridge  their  legitimate  discretion  and  duty,  to 
alter  and  regulate  the  streets  as  they  in  the  exercise  of  sound 
judgment  may  deem  the  public  good  to  require.  Nor  can 
they  prohibit  such  use  of  the  streets  by  its  inhabitants  and 
the  public  generally,  as  is  granted  by  law  to  every  citizen  as 
a  matter  of  strict  right. 

"While  the  corporation  has  thus  no  right  to  sell  or  otherwise 
dispose  of  the  public  streets  and  alleys,  it  is  no  perversion  of 
their  legitimate  use  to  aUow  a  railway  company  to  lay  down 
its  track  upon  them,  provided  it  be  not  a  franchise  or  monop- 
oly only,  and  be  equally  open  to  all  citizens. 

The  Peoria  and  Bureau  Valley  Railroad  Company  was  au- 
thorized by  its  charter  to  construct  a  railway  from  Peoria  to 
Bureau  Valley,  and  this  authority  gave  it  the  right  to  enter 
the  city  of  Peoria.  It  was  not  the  intention  to  compel  it  to 
stop  as  soon  as  it  touched  the  city  limits,  and  thus  render 
the  road  comparatively  useless  both  to  the  public  and  the 
company.  The  language  of  the  charter  requires  no  such  lim- 
ited construction,  and  the  objects  of  the  law  would  evidently 
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be  fnistrated  by  so  illiberal  an  interpretation.  The  city- 
council  had  the  power  to  authorize  the  company  to  lay  down 
its  road  on  Water  street,  and  to  run  its  cars  and  locomotives 
over  it.  The  city  having  the  right  to  grant  this  privilege 
to  the  company,  the  question  arises,  what  authority  and  priv- 
ilege did  this  ordinance  confer. 

The  first  section  of  the  ordinance  provides,  "That  the  Peo- 
ria and  Bureau  Valley  Railroad  Company  be,  and  they  are 
hereby  fully  authorized  and  empowered  to  locate,  grade, 
erect,  construct  and  finish  their  said  railroad  through  and 
along  any  street,  lane,  avenue  or  alley,  in  the  said  city  of 
Peoria,  the  said  Peoria  and  Bureau  Valley  Railroad  Com- 
pany so  locating,  grading  and  constructing  the  same  through 
any  and  all  of  the  said  streets,  lanes,  avenues  and  alleys,  to 
locate,  grade  and  construct  the  same  in  such  manner  as  to 
afford  as  little  inconvenience  as  is  practicable  to  the  inhabit- 
ants of  the  said  city.'' 

The  second  section  provides  that  the  company  in  crossing 
streets,  etc.,  **  shall  prepare  and  construct  a  safe,  commodious 
and  convenient  passage  across  the  said  railroad  track  by  said 
company  so  located,  graded  or  constructed,"  etc. 

The  ordinance  nowhere  confers  the  right  to  lay  side-tracks, 
switches,  etc.,  as  alleged  in  the  bill. 

It  is  claimed  that  this  ordinance  by  implication  confers 
upon  the  company  the  right  to  construct  its  road  along  and 
upon  all  the  streets,  avenues,  lanes  and  alleys  of  the  city, 
whenever  it  sees  proper  to  do  so,  provided  it  does  not  ma- 
terially obstruct  the  streets. 

The  ordinance  in  question  will  bear  no  such  unreasonable 
and  unjust  construction.  The  evident  intention  and  purport 
of  the  ordinance  is,  that  the  company  should  have  the  right 
to  run  its  cars  over  any  street  in  the  city  to  enable  it  to  reach. 
its  depot  or  place  of  business.  That  is  to  say,  it  should  have 
the  privilege  of  using  the  street  in  common  with  the  balance 
of  mankind,  and  to  that  end  was  authorized  to  construct  its 
road  in  the  street  to  enable  it  to  conveniently  enter  and  de- 
part from  the  city.  If  the  ordinance  meant  that  the  com- 
pany should  so  use  the  street,  or  any  part  thereof,  so  as  to 
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exclude  or  prevent  the  balance  of  the  public  from  its  common 
use,  the  city  council  in  passing  it,  exceeded  its  powers,  and 
the  ordinance  is  void,  because,  as  we  have  seen,  the  council 
have  no  power  to  dispose  of  the  public  streets  so  as  to  prevent 
their  general  use  by  the  public. 

The  grant  of  this  right  of  way,  in  my  opinion,  only  con- 
veyed the  right  to  the  company  to  erect  their  road  on  the 
street;  it  does  not  include  the  right  to  erect  a  depot,  car  house, 
side  tracks,  switches  and  other  structures  for  the  convenience 
or  business  of  the  road.  If  it  has  power  to  lay  down  side 
tracks,  it  derives  its  authority  from  some  other  ordinance 
than  the  one  in  question. 

Railroads  are  permitted  to  use  the  public  highways  and 
streets  in  entering  and  departing  from  a  city,  upon  the  ground 
of  public  necessity  and  convenience.  It  would  be  impossible 
to  construct  a  road,  if  it  had  not  this  right.  But  our  high- 
ways should  not  be  perverted  from  their  legitimate  use  any 
farther  than  is  rendered  necessary  by  the  necessities  of  the- 
ease. 

The  counsel  for  the  complainant  contends  that  the  right 
to  construct  a  railroad  carries  with  it  the  power  to  construct 
switches  or  side  tracks.  This  will  no  doubt  be  conceded.  But 
having  this  right,*  it  does  not  give  the  company  the  power 
to  take  the  public  highways  for  any  such  purpose.  The  right, 
to  construct  a  railroad,  also  carries  with  it  the  right  to  build 
car  shops,  machine  shops,  turn-tables,  etc.  Indeed,  it  would 
be  impossible  for  a  railroad  to  get  along  without  them,  and 
yet  will  the  counsel  pretend  that  because  a  railroad  must  have 
these  conveniences,  that  it  can,  by  permission  of  the  city,  ap- 
propriate the  public  streets  for  that  purpose?  Any  ground 
needed  by  a  railroad  for  the  convenience  of  its  business  may 
be  purchased,  and  if  it  is  unable  to  obtain  it  in  that  way  it 
may  proceed  to  condemn  private  property  in  the  manner 
pointed  out  by  the  statute. 

If  a  railroad  condemns  land  under  the  statute  for  its  right 
of  way,  it  becomes  the  owner  of  such  land  in  fee.  Not  so  with 
a  right  of  way  on  the  highway  and  public  streets.  In  the 
latter  case  it  only  requires  the  right  to  pass  over  the  streets: 
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in  common  with  others.  It  does  not  own  the  ground  over 
which  its  track  is  laid,  and  has  no  interest  in  it  except  the 
privilege  of  passing  over  it.  It  has  no  exclusive  right  to  any- 
thing except  the  use  of  the  rails  over  which  it  runs  its  cars. 

It  is  a  well  known  rule  of  pleading,  that  the  pleader  must 
state  facts  and  not  conclusions  of  law.  The  complainant  has 
stated  no  facts  in  its  bill  giving  it  the  right  to  lay  down  the 
«ide  track  in  question,  except  the  ordinance  referred  to,  and 
in  my  opinion,  that  ordinance  confers  no  such  authority. 
And  the  company  having  no  right  to  lay  down  a  railroad 
track  upon  the  public  streets,  except  when  authorized  so  to 
do  by  the  law,  it  became  and  was  the  duty  of  the  municipal 
authorities  to  remove  or  cause  the  same  to  be  removed.  For 
these  reasons  the  injunction  must  be  dissolved. 

I  have  not  had  time  to  give  the  authorities  a  close  investi- 
gation, or  to  revise  this  hastily  written  opinion,  and  may  have 
erred  in  some  of  the  reasons  given,  but  in  the  conclusions  ar- 
rived at,  I  am  confident  of  being  correct. 


(Criminal  Court  of  Cook  County,) 

People,  ex  rel.  Hattie  Brown, 

vs. 

The  Sheriff. 

(Dec.  6,  1877.) 

1.  Statutes — Constbuction — Debooatobt   of   Common  Law.    Stat- 

utes in  derogation  of  the  common  law  must  be  strictly  con- 
strued. 

2.  Vaobancy  Statute  op  1877 — iNVAxiDmr  of — ^Tbial  by  Jubt.     A 

conviction  under  the  vagrancy  act  of  1877  which  authorizes  a 
Justice  of  the  peace  to  try  the  accused  and  sentence  him  U> 
imprisonment,  without  the  intervention  of  a  Jury,  cannot  be 
sustained.  The  constitutional  provision  which  provides  that 
"the  right  of  trial  by  jury,  as  heretofore  enjoyed,  shall  remain 
inviolate,"  prohibits  any  deprivation  of  the  right  to  trial  by 
Jury  in  any  case  where  such  right  was  enjoyed  previous  to  the 
adoption  of  the  present  Constitution. 
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Petition  for  habeas  corpus.  Heard  before  Judge  McAl- 
lister.   The  facts  are  stated  in  the  opinion. 

McAllister,  J. : — 

Section  2  of  the  vacancy  act  of  1877  (Session  Laws  1877, 
p.  88)  under  which  relator  was  tried  by  the  police  magistrate 
without  a  jury,  and  sentenced  to  six  months'  imprisonment, 
imperatively  requires  the  justice  of  the  peace  or  police  mag- 
istrate before  whom  complaint  is  made  against  any  person 
for  vagrancy,  to  proceed  within  thirty-six  hours,  and  try  the 
accused;  and  if  such  justice  shall  find  him  guilty,  he  is  au- 
thorized to  sentence  him  to  six  months'  imprisonment  in  the 
jail,  calaboose  or  house  of  correction,  or  at  hard  labor  upon 
the  public  streets  or  highways.  It  then  requires  such  jus- 
tice of  the  peace,  in  all  cases,  to  make  a  full  record  of  the 
case,  giving  date  of  complaint^  name  of  defendant,  if  known, 
character  of  charge,  names  of  witnesses  examined,  **and  his 
findings."  It  requires  the  mittimus  to  state  the  same,  and 
**the  finding  of  the  court,  and  the  sentence.'' 

This  is  a  particular,  special  and  summary  proceeding,  in 
derogation  of  the  common  law,  and  the  rule  is  universal  that 
the  statute  must  be  not  only  strictly  construed,  but  all  its  re- 
quirements must  be  strictly  observed.  BuUock  v,  Oeamble, 
45  m.  218;  1  Kent's  Com.  (Comstock's  Ed.)  598,  note  A.  and 
cases  cited. 

It  follows  necessarily  and  logically,  from  that  rule,  as 
applied  to  the  statute  in  question,  that  if  the  statute  cannot 
be  executed  precisely  according  to  the  terms  of  its  provisions, 
it  cannot  be  at  all.  By  the  terms  of  its  provisions,  it  not 
only  authorizes  the  justice  of  the  peace  to  try  the  accused, 
without  a  jury,  but  it  is  indispensable  to  a  record  made  in 
compliance  with  the  act  that  it  show  the  finding  of  the  jus- 
tice upon  the  question  of  the  guilt  of  the  accused.  It  is  also 
indispensable  to  a  mittimus  issued  in  the  case,  that  it  truth- 
fully recite  the  finding  of  the  justice,  and  the  sentence.  So 
that  the  idea  of  a  jury  trial  is  wholly  excluded.  The  justice 
can  issue  no  warrant  of  commitment  except  upon  his  own 
finding  of  the  facts  in  issue  upon  the  complaint. 
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The  act,  therefore,  unquestionably  denies  the  accused  the 
right  of  jury  trial  in  cases  where  the  justice  is  authorized  to 
inflict  the  punishment  of  six  months'  imprisonment  in  jail, 
calaboose,  house  of  correction,  or  at  hard  labor  in  the  public 
streets  or  highways.  Is  a  conviction  under  it  of  any  validity 
when  tested  by  the  fundamental  principles  of  our  state  gov- 
ernment 1 

\  To  develop  the  true  state  of  the  question,  a  brief  retro- 
spect of  the  law  as  it  existed  prior  to  and  at  the  time  of  the 
adoption  of  the  constitution  of  1870  will  be  necessary. 

By  section  9,  article  13,  of  the  constitution  of  1848,  the 
guarantee  •f  the  right  of  jury  trail  in  criminal  cases  (ex- 
cept as  it  had  existed  at  the  time  that  instrument  was  adopted) 
was  limited  to  prosecutions  by  indictment  or  information, 
which  could  be  only  in  circuit  courts,  or  other  courts  of  rec- 
ord having  concurrent  jurisdiction.  But  the  last  clause  of 
section  10  of  the  same  article  prohibited  all  jurisdiction  of 
justices  of  the  peace  to  try  any  person  for  any  offense  pun- 
ishable with  imprisonment  or  fine  exceeding  $100.  The  effect 
of  this  last  clause  was  to  require  every  criminal  prosecution 
for  an  offense  punishable  with  imprisonment  to  be  heard  in 
the  circuit  court,  or  some  court  of  record  having  concurrent 
jurisdiction  therewith.  Said  section  10  is  as  follows:  **No 
person  shall  be  held  to  answer  for  a  criminal  offense  unless 
on  the  presentment  or  indictment  of  a  grand  jury,  except  in 
cases  of  impeachment,  or  cases  cognizable  by  justices  of  the 
peace.  •  •  •  Provided,  that  justices  of  the  peace  shall 
try  no  person,  except  as  a  court  of  inquiry,  for  any  offense 
punishable  with  imprisonment  or  death,  or  fine  above  $100." 

So  that  as  is  apparent  from  these  provisions,  the  right  to 
jury  trial  was,  by  the  constitution  of  1848,  guaranteed  in  all 
cases  of  criminal  prosecutions  for  any  offense  puinshable  by 
imprisonment.  But  that  is  not  all.  Prom  the  adoption  of 
the  revised  statutes  of  1845  down  to  a  time  subsequent  to  the 
adoption  of  the  constitution  of  1870,  there  was  a  statute  in 
force  defining  the  offense  of  vagrancy,  making  the  person  ac- 
cused of  it  liable  to  indictment  or  to  be  complained  against 
before  two  justices  of  the  peace,  to  be  there  tried  upon  such 


People  ex  kbl.  Bbown  va  The  Sheriff.  273 

charge ;  but  imperatively  requiring  that  the  fact  of  vagrancy 
should  be  established  by  a  jury.  **  Which  shall  in  all  such 
eases  be  srwom  to  inquire  the  truth  thereof^  whether  the  per- 
son be  a  vagrant  or  not."  R.  S.  1845,  p.  175..  1  Gross  Stat 
Ed.  1869,  p.  144,  sec.  138. 

This  retrospect  shows  the  state  of  the  laws,  both  constitu- 
tional and  statutory,  in  regard  to  the  right  of  jury  trial,  and 
as  practiced  upon  before  and  at  the  time  of  the  adoption  of 
the  present  constitution  First,  it  extended  to  every  case  of 
criminal  prosecution  for  any  offense  pnnished  by  imprison- 
ment. Secondly,  it  was  especially  required  in  trials  in  jus- 
tices' courts,  upon  the  charge  of  vagrancy.  How  is  it  by  the 
present  one?  Section  9,  art.  2,  carefully  omits  the  limita- 
tion to  prosecutions  upon  information  and  indictment,  con- 
tained in  section  9  of  article  13,  of  that  of  1848 ;  and  extends 
the  gaarantee  to  every  criminal  prosecution,  whether  upon 
indictment  and  information  or  complaint  before  a  j.ustice  of 
the  peace.  ''In  all  criminal  prosecutions  the  accused  shall 
have  the  right  to  a  speedy  public  trial  by  an  impartial  jury 
of  the  county  or  district  in  whicli  the  offense  is  alleged  to 
have  been  committed. ' ' 

Nor  is  that  the  only  guarantee  involved  as  to  this  right  in 
criminal  eases.  Section  6,  article  13,  of  the  constitution  of 
1848  declared,  ''that  the  right  of  trial  by  jury  shall  remain 
inviolate. '*  In  Boss  v.  Irving,  14  111.  171,  our  supreme  court, 
Mr.  Justice  Trumbull,  giving  the  opinion  of  the  court,  gave 
an  interpretation  to  that  clause,  and  held  that  this  guarantee 
was  to  be  construed  as  preserving  the  right  to  jury  trial,  as 
it  was  understood  to  ^st  at  the  time  of  the  adoption  of  the 
constitution.  That  decision  was  in  accordance  with  the  al- 
most universal  rule  of  interpretation  recognized  in  this  coun- 
try, and  involves  these  fundamental  principles:  (1)  That 
the  constitution  speaks  from  the  time  of  its  adoption.  (2) 
That  the  clause  in  question  is  not  regarded  as  creating  the 
right,  but  as  being  a  guarantee  of  preservation  of  it  as  it 
existed  at  the  time.  (3)  That  the  extent  or  limitation  of  the 
gaarantee  is  to  be  ascertained  by  an  investigation  into  the 
state  of  previous  and  existing  laws,  or  usages,  in  respect  to 
18 
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jury  trials,  and  as  practiced  at  the  time  the  constitution  be- 
gins to  speak. 

We  have  seen  with  perfect  definiteness,  and  without  the 
possibility  of  doubt,  that,  at  the  time  of  the  adoption  of  the 
present  constitution,  the  right  of  trial  by  jury  extended  to 
all  criminal  prosecutions,  for  offenses  punishable  with  impris- 
onment and  as  to  the  specific  offense  of  vagrancy  that  ex- 
isted as  an  indispensable  prerequisite  to  a  convicticm.  But, 
notwithstanding  the  decision  in  the  case  of  Ross  v.  Irving, 
supra,  the  f  ramers  of  the  present  constitution,  out  of  super- 
abundance of  caution,  and  to  remove  the  possibility  of  a 
doubt,  changed  the  language  employed  in  both  of  the  former 
constitutions  in  this  state  as  to  the  guarantee  of  this  right, 
and  expressed  it  thus:  **The  right  of  trial  by  jury,  as  hereto- 
fore enjoyed,  shall  remain  inviolate.*' 

To  take  these  words  in  their  natural  sense  involves  no. ab- 
surdity or  conflict  with  any  other  provision  of  the  instrument. 
That  being  so,  it  is  the  duty  of  the  courts  to  take  and  enforce 
them  in  that  sense,  and  no  other.  This  is  the  settled  doctrme 
of  the  supreme  court  of  this  state.  *'That  which  the  words 
declare  is  the  meaning;  and  neither  courts  nor  legislatures 
have  a  right  to  add  to  or  take  away  from  that  meaning." 

The  f  ramers  of  the  constitution  and  the  people  who  adopted 
it,  must  be  understood  to  have  employed  words  in  their  na- 
tural sense,  and  to  have  understood  what  they  meant.  HiUs 
V,  Chicago,  60  111.  86;  Edwards  v.  City  of  Springfidd,  10 
Chicago  Leg.  N.  52.^ 

No  other  construction  but  that  of  words  in  their  natural 
sense,  in  the  absence  of  conflict  with  other  provisions,  ought 
to  receive  the  least  countenance  from  courts.  If  the  meaning 
which  the  words  in  their  natural  sense  convey  can  be  per- 
verted and  circumvented  by  the  subtleties  of  artificial  and 
far-fetched  rules,  then  constitutions  are  a  sham  and  a  snare. 
Some  may  say  that  because  the  convicted  party  has  the  right 
to  appeal  on  giving  bond,  the  right  is  substantially  preserved. 
It  is  not  so.  The  right  is  preserved  as  it  was  theretofore  en- 
joyed; that  is,  not  only  in  the  same  cases,  but  in  the  same 
1  City  of  Springfield  v.  Edwards,  84  111.  626.— Ed. 


People  ex  bel.  Beown  vs.  The  Sheripp.  275 

manner.  As  the  law  existed  at  the  time  the  constitution  be- 
g:an  to  speak,  a  jury  trial  was  indispensable  to  a  conviction 
upon  the  chaise  of  vagrancy,  whether  the  proceeding  was  by 
indictment  in  the  circuit  court  or  on  complaint  before  justices 
of  the  peace.  That  was  the  right  of  trial  by  jury  as  hereto- 
fore enjoyed,  and  which  is  guaranteed  as  inviolate. 

In  the  case  of  Greene  v,  Briggs,  Curtis,  C.  R.  311,*  arising 
under  the  constitution  of  Rhode  Island,  and  where  no  such 
clause  as  we  are  considering  was  contained,  Mr.  Justice  Cur- 
tis, of  the  supreme  court  of  the  United  States,  and  one  of  the 
ablest  jurists  that  ever  adorned  that  bench,  said:  **The  legis- 
lature may  confer  on  justices  of  the  peace  power  to  punish 
offenses;  but  it  must  be  so  done  as  to  preserve,  unimpaired, 
the  right  of  trial  by  jury;  otherwise  the  whole  proceeding  is 
void,  db  initio."  The  constitution  declares,  that  **in  all  crim- 
inal prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury. ' '  But  the  learned  judge 
further  held  in  that  case  that  the  l^islature  cannot  make  the 
right  of  trial  by  jury  in  a  criminal  case  dependent  upon  the 
accused  giving  a  bond,  with  security  for  the  payment  of  the 
penalty  and  costs. 

That  proposition  is  clearer  and  more  obvious  here,  under 
the  emphatic  guarantee  that  the  right  of  such  trial  as  there- 
tofore enjoyed  shall  remain  inviolate,  because,  if  made  sub- 
ject by  statute  to  the  condition  of  giving  bond  with  surety, 
which  was  not  a  condition  before,  then  it  is  not  as  theretofore 
enjoyed. 

Cases  may  be  found  where  statutes  giving  justices  of  the 
peace  jurisdiction  to  try  without  jury  persons  accused  of  minor 
offenses,  created  by  such  statutes,  have  been  held  valid-  Such 
is  Murphy  v.  The  People,  2  Cow.  815;  People  v.  Goodwin,  5 
Wend.  251;  Duffey  v.  The  People,  6  Hill,  75;  Plato  v.  People, 
3  Parker  Cr.  586;  McGear  v.  Woodruff,  4  Vroom.  (N.  J.), 
213;  and  there  may  be  others;  but  in  all  of  them  the  decision 
is  and  will  be  found  to  be,  put  upon  the  ground  that  similar 
statutes  existed,  and  such  trials  were  authorized  and  practiced 

2  Fed.  Cas.  5,764.— Bd. 
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before  the  adoption  of  the  constitution  under  which  the  qucB- 
tion  arose,  as  well  as  the  particular  language  of  such  consti- 
tution. Nor  does  it  make  any  diflference  that  the  vagrancy 
act  of  1877  in  question  makes  additions  to  the  definitions  of 
the  offense  since  the  new  constitution  was  adopted.  In  New 
York,  where  the  right  of  trial  by  jury  extends  **to  all  cases  in 
which  it  has  been  heretofore  used/'  it  has  been  held  that  these 
words  are  generic  and  cover  statutory  additions  made  since 
the  adoption  of  the  constitution  to  the  classes  of  cases  in  which 
jury  trial  was  in  use  at  the  time  of  such  adoption.  Fire  De- 
partment V.  'Harrison,  2  Hilton,  455 ;  Wynehamer  v.  The  Peo- 
ple, 13  N.  Y.  378,  426. 

The  same  principle  is  applied  where  statutory  additions 
are  made  to  classes  as  to  which  the  right  did  not  extend  at 
the  time  of  such  adoption.  Duffey  v.  The  People,  6  HiU,  75. 
I  have  given  this  matter  a  very  careful  investigation,  and 
am  fully  satisfied — indeed  I  have  not  the  slightest  doubt — 
that  the  second  section  of  the  act  in  question  purports  to  ccm- 
fer  on  justices  of  the  peace  the  power  to  try  for  vagran(«y 
without  a  jury.  Its  terms  can  be  complied  with  in  no  other 
way ;  that  the  right  of  jury  trial,  as  to  charges  of  vagrancy, 
not  only  existed  for  at  least  a  quarter  of  a  century  before 
and  at  the  time  the  present  constitution  was  adopted,  but 
such  trial  was  indispensable  in  the  first  instance,  and  to  a 
lawful  constitution ;  that  by  the  guarantee  that  such  right,  as 
it  had  theretofore  been  enjoyed,  should  remain  inviolate,  it 
was  preserved  as  it  existed  and  was  enjoyed ;  and  that,  there- 
fore, any  conviction  under  section  2,  of  this  statute,  whereby 
that  right  is  denied,  is  void  a6  initio. 

Prom  these  views  it  follows  that  the  imprisonment  of  the 
relator  is  illegal,  and  she  is  entitled  to  be  discharged. 

NOTE.  See  the  contra  opinion  of  Judge  KcCulloch  in  People  e» 
reh  V,  Hitchcock  and  the  later  opinion  of  Judge  McAllister  in  People 
ex  rel  v.  Superintendent,  immediately  following  this  opinion. — ^Bd. 


People  ex  eel.  Cain  vs.  Hitchcock.  277 

(CircuU  Court  of  Peoria  County,) 

The  People  ex  teL  Gain 

vs. 

^rank  Hitchcock. 

(1878.) 

1.  CBiHiif  AL  CbD»-<k>if  STBTTKD  As  An  Entibbtt.    The  criminal  code 

must  be  construed  as  an  entire  enactmetit  Amendments  there- 
to must  be  read  as  if  thej  constituted  a  part  of  the  original  en- 
actment 

2.  Vagrancy  Act  of  1877 — Constitutionalitt  of— Right  of  Tbial 

By  Juby  Undeb.  The  vagrancy  act  of  1877  is  not  unconstitu- 
tional as  depriving  a  defendant  of  the  right  of  trial  by  jury. 
The  sections  in  relation  to  vagrancy  being  a  part  of  the  crimi- 
nal code  must  be  construed  in  connection  with  the  other  por- 
tions of  such  code  and  inasmuch  as  a  jury  trial  is  provided  for 
in  other  parts  of  such  code  a  defendant  charged  with  vagrancy 
Is  entitled  to  a  Jury  trial. 

Petition  for  habeas  corpus.  Heard  before  Judge  McGul- 
loch.    The  facts  are  stated  in  the  opinion. 

McCULLOCH,  J.: — 

The  petitioner  was  convicted  before  a  police  magistrate  of 
the  city  of  Peoria  on  a  charge  of  vagrancy,  and  sentenced  to 
the  county  jail  for  a  period  of  sixty  days.  He  now  petitions 
to  be  discharged  from  imprisonment  on  the  ground  that  the 
statute  under  which  he  was  convicted  is  unconstitutional,  in 
that  it  denies  him  a  trial  by  jury.  The  record  of  his  convic- 
tion does  not  show,  nor  is  it  contended,  that  he  even  demanded 
a  jury,  nor  that  a  jury  was  in  fact  denied  him.  He  rests  his 
case  wholly  upon  the  unconstitutionality  of  the  act  of  the 
legislature  of  1877,  defining  and  punishing  the  offense  of  va- 
grancy. Had  he  demanded  a  jury  trial,  and  had  the  same 
been  denied  him,  a  different  question  might  have  arisen.  It 
is  now  contended  that,  by  the  terms  of  the  statute,  he  is  de- 
nied that  right,  and,  therefore,  it  would  have  availed  him 
nothing  to  have  demanded  a  jury.  The  statute  in  question  is 
entitled  ''An  act  to  amend  an  act  entitled  an  act  to  revise 
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the  law  in  relation  to  criminal  jurisprudence,  approved  March 
27,  1874."  The  act  so  entitled  is  chapter  38  of  the  revised 
statutes  of  1874,  better  known  as  the  Criminal  Code.  The  act 
of  1877  provides  in  its  first  section  that  sections  270  and  271 
of  the  act  of  1874,  *'be  and  the  same  are  hereby  amended  to 
read  as  follows,"  etc.  The  two  sections  so  amended  relate  to 
the  subject  of  vagrancy,  and  the  amendments  are  germane 
thereto.  Section  270  provided  that  vagabonds,  idle  and  disso- 
lute persons,  who  go  about  begging,  and  others  mentioned, 
might  be  confined  in  the  county  jail,  or  in  the  workhouse,  or 
in  the  house  of  correction,  not  exceeding  six  months.  Sec. 
271  provided  that  when  a  person  should  be  convicted  before 
a  justice  of  the  peace,  or  police  magistrate,  of  any  oflfense 
mentioned  in  the  preceding  section,  he  might,  instead  of  the 
punishment  therein  mentioned,  be  fined  not  exceeding  $20, 
with  or  without  condition  that  if  the  same,  with  the  costs 
of  the  proceeding,  was  not  paid  within  the  time  specified,  he 
should  be  committed  to  the  county  jail,  or  to  the  workhouse 
or  to  the  house  of  correction,  as  provided  in  the  preceding 
section,  which  conditional  sentence  should  be  carried  into  ex- 
ecution, as  in  other  cases  of  commitment.  Neither  one  of 
these  sections  provided  for  a  trial  by  jury.  But  we  are  at 
liberty  to  look  to  other  portions  of  the  same  chapter  for  such 
provision.  Sec.  1,  div.  IX,  of  the  Criminal  code  (numbered 
381  in  the  revision  of  1874),  gives  justices  of  the  peace  juris- 
diction in  cases  arising  under  said  sections  270  and  271.  Sec. 
4,  div.  IX,  provides  that  the  person  accused  may  have  the 
cause  tried  by  a  jury  upon  the  same  conditions  (except  as 
to  payment  of  jury  fee),  and  the  jury  shall  be  summoned  and 
impanelled  in  the  same  manner  as  in  civil  cases,  before  jus- 
tices of  the  pefwe.  Sec.  44,  ch.  79,  R.  S.  1874,  provides  that 
in  all  cases  of  trial  before  a  justice  of  the  peace,  either  party 
may  have  the  cause  tried  by  a  jury  if  he  shall  so  demand  be- 
fore the  trial  is  entered  upon.  The  number  of  jurors  shall 
be  six,  or  a  greater  number,  not  exceeding  twelve  as  either 
party  may  desire.  Sec.  5,  div.  IX,  Criminal  Code,  provides 
that  if  the  jury  find  the  accused  guilty,  they  shall  assess  the 
fine,  or  fix  the  punishment  as  aforesaid.    Sec.  6  provides 
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that  upon  the  jury  returning  their  verdict  the  justice  shall 
record  the  same  in  his  docket,  or  record  book,  and  proceed 
to  render  judgment  thereon  accordingly,  with  costs.     Sec.  7 
provides  that  upon  the  rendition  of  judgment,  imposing  a 
fine,  the  justice  shall,  except  as  otherwise  provided,  issue  exe- 
cution against  the  goods  and  chattels  of  the  defendant  for 
the  fine  and  costs,  which  may  be  levied  upon  any  personal 
property  of  the  defendant  not  exempt  from  execution.     Sec. 
8  provides  that  if  the  execution  is  returned  unsatisfied  the 
justice  shall  issue  a  capias  against  the  body  of  the  defendant, 
who  shall  be  committed  to  the  county  jail  for  forty-eight 
hours,  and  for  twenty-four  hours,  additional  for  every  $5 
fine  over  and  above  $10.    The  provisions  of  these  last  two 
sections  are  so  modified  by  the  foregoing  sections  in  relation 
to  Yagrants,  that  the  justice  may  make  it  a  part  of  his  judg- 
ment that  if  the  fine  be  not  paid  within  a  time  specified,  the 
defendant  shall  be  committed  to  the  county  jail,  work  house 
or  house  of  correction  for  a  period  not  exceeding  six  months. 
These  references  to  the  statute  show  very  clearly  that  un- 
der sections  270  and  271,  R.  S.  1874,  a  party  charged  with 
vagrancy  was  not  denied  the  right  of  trial  by  jjiry.     If,  now, 
we  put  in  the  place  of  these  two  sections,  the  amended  sections 
of  1877j  and  read  the  whole  chapter  as  one  statute,  as  we  are 
bound  to  do,  there  would  seem  to  be  no  good  reason  for  say- 
ing that  a  party  charged  with  vagrancy  is  thereby  denied 
the  right  x>t  trial  by  jury,  unless  by  the  terms  of  the  amend- 
ment that  right  is  expressly  taken  away,  or  unless  such  trial 
would  be  incompatible  with  its  provisions.     The  right  of  trial 
by  jury  is  one  which  the  legislature  cannot  take  away.    It 
will  not  be  presumed  that  it  intended  to  do  so  unless  that  in- 
tention  is   made   clearly   to    appear.     "When    a   statute   is 
amended,  the  change  must  be  found  in  the  words  of  the 
amendment,  or  it  must  follow  as  a  necessary  inplication  there- 
from.    It  is  provided  in  the  constitution  that  no  law  shall  be 
revised,  or  amended,  by  reference  to  its  title  only  but  **the 
law  revised,  or  the  section  amended  shall  be  inserted  at  length 
in  the  new  act."    The  statute  is  then  read  as  if  the  amended 
sections  constituted  a  part  of  the  original  act,  and  the  whole 
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must  be  construed  together,  in  order  to  arrive  at  the  true 
meaning  of  the  amendment.  Applying  these  principles  to 
the  statute  in  question,  we  find  in  the  context  certain  pro- 
visions relating  to  jury  trials  in  aU  cases  within  the  jurisdic- 
tion of  justices  of  the  peace  and  police  magistrates,  which  a 
person  charged  with  vagrancy  may  invoke,  unless  tiiere  be 
something  in  the  amendments  themselves  which  in  terms  or 
by  necessary  implication  deny  the  right  of  trial  by  jury. 

It  is  said,  however,  that  because  the  amended  sections  pro- 
vide only  for  a  trial  by  the  justice  or  police  magistrate,  that 
there  is  no  place  in  the  statute  for  a  jury  trial.  Were  we  to 
confine  ourselves  strictly  to  the  amended  sections,  this  might 
be  true.  But  the  same  course  of  reasoning  would  destroy  the 
efSciency  of  many  of  the  provisions  of  the  criminal  code. 
The  several  provisions  defining  crimes  and  fixing  the  puniah- 
ment>  do  not  in  terms  provide  for  trials  by  juiy.  There  is 
no  law  providing  Gpecifically  that  any  one  charged  with  mur- 
der, arson,  burglary,  larceny,  robbery,  and  the  like,  shall  be 
tried  by  jury.  It  is  only  when  we  come  to  section  8,  div. 
XIII,  that  we  find  it  provided  "that  all  trials  for  criminal 
offenses  shall  be  conducted  according  to  the  course  of  com- 
mon law,  except  when  this  act  points  out  a  different  mode." 
Now  the  legislature  of  1877,  amended  sec  36,  relating  to 
burglary,  sec.  168,  relating  to  larceny,  sec.  186,  relating  to 
malicious  mischief,  and  sec.  213,  relating  to  taking  illegal 
fees.  It  would  be  just  as  logical  to  say  that  each  one  of 
these  acts  is  unconstitutional,  because  it  does  not  provide  for 
trial  by  jury,  as  to  pronounce  the  law  in  question  void  for 
that  reason. 

Sec.  271,  as  it  now  reads,  provides  that  the  justice  of  the 
peace,  or  police  magistrate  shall,  within  thirty-six  hours  after 
complaint  made  before  him,  proceed  to  try  the  person  accused 
of  being  a  vagabond;  and  if  he  pleads  guilty,  or  if  he  be 
found  guilty,  the  said  justice  of  the  peace  or  police  justice 
may  sentence  the  said  vagabond  to  imprisonment  at  hard 
labor  upon  the  streets  or  highways,  or  in  the  jail,  calaboose 
or  other  building  used  for  penal  purpose  of  the  county,  town, 
village,  city  or  other  municipality  in  which  such  vagabond 
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was  convicted,  or  the  house  of  correction  of  any  city  having 
a  contract  with  such  county  for  the  care  of  prisoners,  for  a 
term  of  not  less  than  ten  days,  and  not  exceeding  six  mcmths, 
in  the  discretion  of  the  said  justice  of  the  peace,  or  police  jus- 
tice; or  the  said  justice  of  the  peace  or  jwlice  justice  may 
sentence  the  said  vagabond  to  pay  a  fine  of  not  less  than 
twenty  dollars,  nor  more  than  one  hundred  dollars,  ai)d  costs 
of  suit,  and  in  default  of  immediate  payment  of  said  fine  and 
costs  so  imposed,  said  vagabond  shall  thereupon  be  sentenced 
to  imprisonment  at  hard  labor  in  said  jail,  calaboose,  or  other 
building  used  for  penal  purposes,  or  in  said  house  of  correc- 
tion or  on  the  public  streets  or  highways,  for  a  term  not  less 
than  five  days,  nor  more  than  six  months  by  said  justice  of 
the  peace,  or  police  magistrate. 

The  language  so  employed,  if  it  stood  alone,  might  be  con- 
strued to  mean  that  the  trial  and  the  fixing  of  the  penalty 
were  exclusively  the  work  of  the  magistrate.  But  by  the  same 
chapter  as  now  amended  (div.  IX,  sec.  4),  it  is  provided  that 
the  person  accused  may  have  the  cause  tried  by  jury;  and  by 
the  same  statute  (div.  IX,  sec.  5),  it  is  provided  that  if  the 
jury  find  the  accused  guilty  they  shall  assess  the  fine,  or  fix  the 
punishment.  By  section  6,  the  justice  is  required  to  record 
the  verdict  as  part  of  the  proceedings,  in  the  case,  and  then 
to  render  judgment  thereon.  I  am  unable  to  see  why  these 
provisions  do  not  apply  as  well  to  the  sections  relative  to  va- 
grants as  to  any  other  cases  within  the  jurisdiction  of  the 
justice  of  the  peace.  He  is  required  under  the  vagrant  act 
to  take  a  complaint,  setting  forth  the  name  of  the  offender, 
if  known,  the  place  and  date  of  the  offense,  and  such  other 
facts  as  will  if  substantiated  by  competent  witnesses,  estab- 
lish the  guilt  of  the  prisoner.  He  is  also  to  make  a  full  rec- 
ord of  the  case,  giving  the  date  of  complaint  and  of  the  of- 
fense, name  of  defendant,  if  known,  and  character  of  the 
charge,  the  names  of  all  witnesses  examined,  and  his  findings, 
together  with  all  other  proceedings  in  the  case ;  and  when  the 
accused  is  committed  the  mittimus  must  show  the  date  of  the 
charge,  name  of  the  complainant,  name  of  defendant,  if 
known,  the  offense  charged,  names  of  all  witnesses  examined, 
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date  and  place  of  trial,  the  finding  of  the  court,  and  the  sen- 
tence imposed.  It  will  thus  be  seen  that  the  proceedings  for 
his  conviction  are  quite  as  full,  if  not  as  formal,  as  if  the  de- 
fendant had  been  proceeded  against  in  a  court  of  record. 
The  record  so  made  would  be  as  complete  a  bar  to  any  future 
prosecution  for  the  same  ofifense  as  if  the  judgment  had  been 
rendered  in  any  other  court 

Reference  was  made  in  the  argument  to  a  decision  rendered 
in  the  criminal  court  of  Cook  county,  by  a  very  distinguished 
jurist,  in  which  a  dijfferent  conclusion  was  reached.  The  Peo- 
ple ex  reL,  Hattie  Brown,  Leg.  N.  Dec.  1877.^  I  have  care- 
fully considered  the  opinion  rendered  in  that  case,  and  am 
constrained  to  say,  that  it  seems  to  overlook  the  fact  that  the 
act  of  1877  is  an  amendment  to  the  criminal  code,  and  must 
be  read  in  connection  therewith.  It  seems  to  treat  that  act 
as  an  independent  statute,  having  no  connection  with  that 
of  which  it  professes  to  be  an  amendment.  I  am  compelled 
for  the  reasons  hereinbefore  indicated  to  come  to  a  different 
conclusion,  and  to  hold  that  the  right  of  trial  by  jury  is  not 
denied  to  a  person  charged  with  vagrancy  under  the  act  of 
1877. 

It  must  be  confessed  the  act  is  highly  penal  and  ought  to 
receive  a  strict  construction.  But  I  know  of  no  reason  why 
jurisdiction  in  this  class  of  cases  may  not  be  conferred  upon 
justices  of  the  peace  and  police  magistrates. 

The  constitution  of  1848  (art.  XIII,  sec.  10),  limited  the 
jurisdiction  of  justices  of  the  peace  in  criminal  cases  to  those 
in  which  the  punishment  was  by  fine  only,  and  that  not  ex- 
ceeding $100.  I  find  no  such  limitation  in  the  constitution 
of  1870.  Art.  VI,  sec.  21,  provides  that  justices  of  the  peace, 
police  magistrates  and  constables  shall  be  elected  in  and  for 
such  districts  as  are  or  may  be  provided  by  law,  and  the  juris- 
diction of  such  justices  of  the  peace  and  police  magistrates 
shall  be  uniform. 

Art.  II,  sec.  8,  provides  that  no  person  shall  be  held  to  an- 

1  Reported  In  this  volume  immediately  preceding  this  opinion. 
See  also  the  later  opinion  of  Judge  McAllister  on  the  same  subject, 
inmiediately  following  this  opinion. — ^Ed. 
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swer  for  a  criminal  offense,  unless  on  indictment  of  a  grand 
jury,  except  in  cases  in  which  the  punishment  is  by  fine  or 
imprisonment  otherwise  than  in  the  penitentiary,  in  cases  of 
impeachment,  and  in  cases  arising  in  the  army  and  navy,  or 
in  the  militia,  when  in  active  service,  in  time  of  war  or  public 
danger. 

I  find  no  other  limitation  upon  the  power  of  the  legislature 
to  confer  upon  justices  jurisdiction  in  criminal  cases.  The 
statute  in  question  confers  jurisdiction  in  this  class  of  caso^ 
upon  justices  of  the  peace  and  police  magistrates,  and  au- 
thorizes them,  upon  conviction,  to  sentence  the  offender  to  im- 
prisonment in  the  county  jail  for  a  period  not  exceedng  six 
months.  Inasmuch  as  ample  provision  is  made  for  the  trial 
of  such  cases  by  a  jury  when  demanded  by  the  accused,  I  can 
see  nothing  unconstitutional  in  the  act.  There  being  no  other 
question  raised  in  the  case,  I  can  see  nothing  illegal  in  the 
petitioners  imprisonment.  He  will  therefore  be  remanded  to 
the  custody  of  the  sheriff,  to  be  held  under  the  warrant  of 
commitment  until  the  expiration  of  his  sentence. 


(Circuit  Court  of  Cook  County.) 

People  ex  rel.  Scully  and  O'Leary 

vs. 

The  Superintendent  of  the  Bridewell. 

(1878.) 

Cbiminal  Statutes— CoNSTBUCTioif  of.  Criminal  statutes  must 
be  strictly  construed  in  favor  of  an  accused. 

Trial  by  Jubt — Waiveb  of. — ^A  trial  In  a  felony  case  by  a  Jury  of 
less  than  twelve  Jurors  even  with  the  express  consent  of  the 
prisoner,  would  be  void.  In  trials  for  misdemeanors  the  rule  is 
otherwise. 

Tbial  by  Juby — Constitution  of  1870 — Constbuction  of  as  Ap- 
FLiXD  to  New  Offenses.  The  provision  of  the  constitution  of 
1870  to  the  effect  that  the  right  to  trial  by  Jury  "as  heretofore 
enjoyed"  shall  remain  inviolate,  covers  every  new  definition  of 
the  same  class  of  crime  as  to  which  the  right  of  Jury  trial  was 
before  enjoyed. 
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4.  Vagiuitct  Act— CoNSTiTUTioif  alitt  of — Denial  of  Tsial  bt  Jobt. 
The  vagrancy  act  of  1877  (section  271)  is  nnconstitutional  and 
Yoid  inasmuch  as  it  deprives  an  accused  of  the  right  of  trial  by 
Jury. 

4.  Statdtobt  CJONSTBucnow — Statute  DiBEcrmG  Manneb  of  Pboced- 

UBE.  If  an  affirmative  statute  which  is  introductive  of  a  new 
law,  directs  a  thing  to  be  done  in  a  certain  manner  that  thing 
cannot  be  done  in  any  other  manner,  even  though  there  be  no 
negative  words. 

5.  Same — ^Moiie  of  Pbocedube  RENDEBmo  Law  Unconstitutional— 

Adoption  of  New  Mode.  If  in  a  statutory  proceeding  the  legis- 
lature has  prescribed  a  mode  of  making  It  effectual,  which  is 
unconstitutional  the  courts  have  no  authority  to  reject  that 
mode  and  adopt  a  different  one. 

6.  Vagrancy  Act — ^Punishment  Undeb — Effect  of  Unconstttution- 

AL  Amendment.  Section  271  of  the  vagrancy  act  of  1877  being 
unconstitutional,  the  original  section  remains  in  force.  The 
only  punishment  that  can  be  imposed  therefore  is  a  fine  of  |20. 

Petition  for  habeas  corpus.  Heard  before  Judge  McAl- 
lister.    The  facts  are  stated  in  the  opinion. 

McAllister,  J.: — 

The  questions  for  decision  here  arise  upon  return  to  habeas 
corpus.  Relators,  without  trial  by  jury  or  waiver  thereof, 
were  convicted  before  Geo.  W.  Mitchell,  Esq.,  police  justice 
of  the  town  of  Lake,  for  alleged  vagrancy,  under  sees.  270  and 
271  of  the  criminal  co^e  fls  amended  by  the  act  of  1877,  and 
sentenced,  one  to  sixty  days  and  the  other  to  ninety  days'  im- 
prisonment in  the  city  bridewell.  In  Ex  parte  Brown,^  while 
holding  the  criminal  court  in  December  last,  I  passed  upon 
the  same  question  involved  here,  and  held  see.  271,  as 
amended,  to  be  unconstitutional.  But  the  correctness  of  that 
decision  having  been  challenged  by  brother  judges  in  other 
circuits,*  and  a  justice  of  the  peace  in  this  county  having  dis- 
regarded it,  and  the  question  being  before  me  in  these  cases, 
I  have  re-examined  it  with  greater  care  and  deliberation. 

Sec.  270  as  it  stood  in  the  code  of  1874  defined  the  offense 
of  vagrancy,  and  prescribed  a  punishment  which  was  not  ex- 

1  Reported  In  this  volume. — Ed.  • 

2  See  the  opinion  In  People  v,  Hitchcock  reported  herein. — ^Bd. 
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ceeding  six  months'  imprisonmeBt.  Then  follows  sec.  271, 
which  provides  that  when  a  person  is  convicted  before  a  jus- 
tice or  i)olice  magistrate  of  any  offense  mentioned  in  the  pre- 
ceding section,  instead  of  being  punished  as  therein  men- 
tioned, he  may  be  fined  not  exceeding  $20.  Then  came  the 
amendatory  act  of  1877.  The  first  section  declares  that  sees. 
270  and  271  of  ''an  act  to  revise  the  law  in  relation  to  crim- 
inal jarisprudence,  approved  March  27,  1874,  be  and  the  same 
hereKy  are  so  amended  as  to  read  as  follows:"  Then  follow 
two  sections,  270  and  271.  The  former  defines  the  offense 
by  extending  the  definitions,  but  leaves  off  the  punishment 
prescribe^  in  the  original  270.  Sec.  271,  as  amended,  pre- 
scribes the  mode  of  procedure  and  the  pumshment,  which 
may  extend  to  six  months'  imprisonment  or  hard  labor  on  the 
highway.  No  question  has  ever  been  made  as  to  the  validity 
of  see.  270  as  amended;  but,  being  valid,  it  takes  away  the 
punishment  prescribed  in  the  original  270.  It  is  section  271 
alone  whose  validity  is  questioned.  So  that,  if  that  section, 
as  it  purports  to  amend  original  271,  shall  be  found  unconsti- 
tutional and  void,  then  it  is  as  nothing;  the  punishment  men- 
tioned in  it  cannot  be  inflicted;  the  original  271  will  stand 
unaffected  by  the  supposed  amendment — ^the  result  of  which 
wiU  be,  that  the  only  punishment  which  can  legitimately,  be 
imposed,  on  conviction  for  vagrancy,  will  be  the  fine  of  $20 
mentioned  in  the  original  271. 

In  my  view,  therefore,  the  principal  question  in  the  inquiry 
is,  whether  that  section  as  amended  by  the  act  of  1877  is 
valid,  or  unconstitutional  and  void.  And  in  its  investigation 
I  propose  to  act  only  upon  settled  principles  of  law,  to  be 
applied  according  to  the  best  of  my  ability.  The  age  is  ripe 
with  conflicting  views  about  almost  everything.  But  if,  in 
the  domain  of  law,  there  be  not  such  things  as  established 
principles — if  there  be,  in  reality,  no  such  thing  as  right  rea- 
son— ^then  the  sages  of  the  law  have  woefully  deceived  at  least 
one  of  their  humbler  but  devoted  disciples ;  nor  does  the  ques- 
tion turn  ui>on  a  construction  of  that  section  with  a  general 
one  in  the  criimnal  code.  This  is  a  criminal  statute  only,  and 
the  rule  is  universal  that  such  statutes  must  be  construed 
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strictly.  What  were  the  rights  of  a  person  accused  of  te- 
grancy  when  the  act  of  1874  was  passed!  The  result  of  this 
inquiry  is  very  material.  When  the  constitution  of  1848 
was  adopted,  there  was,  and  for  many  years  before  had  been, 
a  statute  in  force  in  this  state,  defining  vagranpy,  and  the 
mode  of  procedure  for  its  punishment.  One  mode  was  by  in- 
dictment, where  a  jury,  unless  expressly  waived,  would  be 
recjuired.  The  other  was  a  prosecution  upon  complaint,  and 
before  two  justices  of  the  peace,  who  were  authorized  to  pun- 
ish, the  fact  of  vagrancy  having  been  first  found  by  a  jury 
** which,''  the  statute  said,  ** shall,  in  all  such  cases,  be  sum- 
moned and  sworn  to  inquire  the  truth  thereof,  whether  the 
person  be  a  vagrant  or  not."  See:  R.  S.  1845,  sec.  138, 
p.  175.  Now,  by  that  statute,  it  was  not  only  the  right  of  the 
accused  to  have  a  jury  trial,  but  such  trial  was  absolutely  in- 
dispensible  to  a  lawful  conviction  as  much  as  in  the  case  of 
robbery,  burglary,  or  any  other  felony,  in  which  cases  it  has 
been  held  by  some  of  the  most  respectable  courts  in  the  land 
that  a  trial  by  any  less  than  twelve  jurors,  with  even  the  ex- 
press consent  of  the  prisoner,  would  be  void,  because  the  tri- 
bunal would  be  one  unknown  to  the  law,  the  mere  voluntary 
creation  of  the  parties:  Cooley  Const.  Lim.  319,  cases  in 
note.  But  in  misdemeanors  it  would  be  competent  to  so 
agree. 

The  constitution  of  1848,  such  statute  being  in  force^  con- 
tained the  guarantee  that  "the  right  of  trial  by  jury  shall 
remain  inviolate;"  the  interpretation  to  which,  as  given  by 
the  supreme  court  in  Ross  v,  Irving,  14  111.  171,  was  that  it 
preserved  the  right  of  jury  trial  as  it  was  understood  to  ex- 
ist at  the  time  of  the  adoption  of  the  constitution.  The  same 
statute  continued  in  force  down  to  the  adoption  of  the  eon- 
sitution  of  1870,  and  that  contained  the  same  guarantee  ex- 
pressed in  broader  language,  viz:  **The  right  of  trial  by 
jury,  as  heretofore  enjoyed,  shall  remain  inviolate."  These 
words  are  considered  by  the  courts  as  generic,  and  cover  every 
new  definition  of  the  same  class  of  crime  as  to  which  the  right 
of  jury  trial  was  before  enjoyed.  See  cases  in  Ex  parte 
Brown,  10  Chicago  Leg.  N.,  No.  12,  p.  96.^ 

I  Reported  In  this  volume. — Ed. 
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"We  are  now  prepared  to  consider  the  precise  character  of 
sec.  271  as  amended.  After  providing,  with  an  unintelligible 
jumble  of  words,  for  the  arrest  of  accused,  which  I  could 
never  understand,  and  that  he  shall  be  taken  before  a  justice 
of  the  peace,  it  says:  "And  the  said  justice  of  the  peace  or 
police  magistrate  shall,  within  thirty-six  hours,  proceed  to 
try  the  person  accused  of  being  a  vagabond,  and  if  he  pleads 
guilty,  or  if  he  be  found  guilty,  the  said  justice  of  the  peace 
or  police  magistrate,  may  sentence  the  said  vagabond  to  im- 
prisonment," etc.  Here  no  mention  is  made  of  a  jury;  the 
language  is  entirely  consistent  with  the  justice  only  passing 
upon  the  question  of  guilt.  Still,  if  this  were  all,  I  would 
say  that  it  might  be  construed  with  reference  to  the  other  pro- 
visions of  the  criminal  code,  and  a  jury  might  be  called. .  But 
the  other  provisions  of  the  section  mark  out  a  particular  mode 
of  procedure  entirely  outside  of  anything  in  the  criminal 
code,  which  utterly  precludes  the  practicability  of  a  jury 
trial,  and  shows  that  it  was  intended  there  should  be  none. 
They  are  as  follows:  "In  all  cases  under  this  act  the  justice 
shall  make  a  full  record  of  the  case,  giving  the  date  of  the 
complaint  and  of  the  offense,  name  of  the  defendant,  if 
known,  and  character  of  the  charge,  the  names  of  all  wit- 
nesses examined,  and  his  fincUngs,  together  with  all  other  pro- 
ceedings." What  is  this  the  justice  is  to  make!  A  record 
of  the  case;  the  case  as  it  was;  and  that  record  must  state 
"his  findings."  Not  the  verdict  of  a  jury,  but  the  finding 
of  the  justice  in  the  place  of  a  jury.  But  it  has  been  said  by 
a  brother  judge  in  another  circuit  that  the  expression,  "his 
findings,"  only  meant  his  sentence  or  judgment,  and  that 
might  be  upon  the  verdict  of  a  jury. 

This  ai^ument  is  entirely  refuted  by  a  further  provision 
in  the  section,  which  is  so  explicit  as  to  leave  no  room  for 
cavil  or  doubt.  After  the  finding  of  guilt  by  the  justice,  and 
sentence,  of  which  he  is  to  make  a  record,  then  comes  a  pro- 
vision for  carrying  into  effect,  and  that  is  by  a  writ  called  a 
mittimus,  well  known  to  the  law,  it  is  true ;  but  here  particu- 
lar requisites  are  prescribed,  differing  from  any  other  in  the 
code;  "which  said  mittimus  must  show  the  date  of  the  charge, 
name  of  the  defendant,  if  known,  the  offense  charged,  names 
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of  all  witnesses  examined,  date  and  place  of  trial,  the  finding 
of  the  court,  and  the  sentence  imposed.''  Now  if  the  ** find- 
ing of  the  court,"  and  **the  sentence  imposed,"  are  one  and 
the  same  thing,  why  are  they  both  mentioned  in  this  way  by 
a  copulative  conjunction  1  The  mittimus  must  not  only  state 
the  finding  of  the  court,  but  the  sentence  imposed  also.  One 
which  omitted  the  finding  of  the  court  upon  the  question  of 
guilt,  and  only  stated  the  sentence,  would  be  utterly  void  as 
not  in  compliance  with  the  statute,  assuming  that  to  be  valid. 
Those  words,  **the  finding  of  the  court,"  have  just  as  definite 
and  well-understood  meaning  in  this  state  as  the  words  **  ver- 
dict of  the  jury  "or  *  *  finding  of  the  jury. ' '  There  is  authority 
for  parties,  in  civil  cases,  to  waive  a  jury  and  by  agreement 
try  them  before  the  court.  In  all  those  cases  of  trial  of  issues 
of  fact  without  a  jury,  the  conclusion  of  the  court  upon  the 
evidence  given  on  those  issues  is  called  ''the  finding  of  the 
court."  That  expression  is  as  common  in  the  supreme  court 
reports  as  that  of  **the  finding  of  the  jury"  or  ** verdict  of 
the  jury."  For  these  reasons  that  section  denies  the  right  of 
trial  by  jury.  The  legislature  did  not  intend  there  should 
be  a  jury  trial,  for  there  is  no  mention  of  it;  it  is  excluded 
by  the  language  used  in  the  requirements  both  of  the  record 
and  mittimus.  Surely  they  did  not  intend  the  justice  should 
make  up  a  solemn  record  of  a  falsehood — a  mittimus  that  re- 
cited a  lie.  This  section  is  introductive  of  a  new  law,  and  de- 
scribes a  certain  manner  in  which  the  statute  shall  be  carried 
into  effect;  it  therefore  impliedly  prohibits  it  being  done  in 
duy  other  manner.  **It  is  a  maxim  generally  true,  that  if  an 
afiSrmative  statute  which  is  introductive  of  a  new  law  directs 
a  thing  to  be  done  in  a  certain  manner,  that  thing  shall  not, 
even  though  there  are  no  negative  words,  be  done  in  any  other 
manner."  Potter's  Dwarris  on  Statutes  72,  Sedgwick  on 
Statutory  Construction,  31.  That  rule  directly  applies  here. 
There  can  be  no  substitution  of  something  else  in  the  place  of 
any  of  those  things  which  the  provisions  of  that  section  say 
the  record  and  mittimus  must  show.  Leave  out  the  finding 
of  the  court  and  substitute  the  verdict  of  a  jury,  and  the 
whole  proceedings  are  void,  db  initia,  assuming  the  statute  to 
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be  valid.  It  is,  therefore,  the  inexorable  decree  of  logic  and 
law  that  the  provisions  of  that  section  cannot  be  carried  into 
effect  within  their  precise  requirements  without  denying  the 
right  of  trial  by  jury. 

In  So$8  V.  Irving,  supra,  the  sapreme  conrt  said:  "In  our 
vieWy  the  law  must  be  carried  into  effect  in  the  manner  pre- 
dcribed  by  the  act  itself,  or  not  at  all.  It  is  a  statutory  pro- 
ceeding, and,  if  the  legislature  has  prescribed  a  mode  of  mak- 
ing it  effectual  which  is  unconstitutional,  the  courts  have  noi 
authority  to  reject  that  mode  and  adopt  a  different  one.'* 
This  doctrine  was  approved  and  applied  again  in  Union  BuUd- 
ing  Association  v.  Chicago,  61  111.  439,  446,  and  is  unmistak- 
ably applicable  to  this  case. 

If  that  section  deprives  a  defendant  of  the  right  of  trial  by 
jury,  as  I  feel  sure  it  does,  it  is  clearly  unconstitutional  and 
void.  It  therefore  did  not  amend  the  original  sec  271  and 
leaves  it  as  it  stood,  authorizing  a  fine  of  $20.  But  original 
270  having  been  amended  by  leaving  out  the  punishment 
therein  prescribed,  there  is  no  punishment  left  but  in  original 
271.  Disregarding  sec.  271  as  amended,  prosecutions  upon 
270  as  amended  may  be  had,  by  giving  the  accused  a  jury 
trial;  but  the  punishment  must  be  as  above  stated.  This  is 
the  way  the  case  works  out  in  my  ndnd,  and  until  I  am  over- 
ruled by  some  other  justice  of  the  peace  I  hope  to  have  no 
more  trouble  with  these  questions,  before  th^  are  finally  ad« 
judicated  by  the  supreme  court 

The  relators  will  be  discharged. 

NOTE. 

See  the  former  opinion  of  Judge  McAllister  and  the  contra  opinion 
of  Judge  McOulloch  in  relation  to  the  same  subject,  both  of  which 
opinions  are  reported  in  this  Tolume. — ^Ed. 
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XSuperiar  Court  of  Cook  County,  In  Chancery.) 
Frank  H.  OoUier 

vn. 
Fannie  O.  OoUier. 

(1898.) 

1.  DIVOBOl^— Insanitt.    Insanity  la  not »  cause  for  divorce  in  Illinois. 

2.  DivoBCB  ON  Gbound  01*  Gbueltt  Am)  Dbsebtion — ^AcTS  or  Coic- 

FLAINANT  NOT  A  BAB  WhKS  COUUJTaS}  UNDEB  InSANE  IlCPULSK. 

When  complainant  is  entitled  to  a  decree  of  divorce  on  the 
ground  of  cruelty  and  desertion,  the  fact  that  he  lias  been 
CTuilty  of  misconduct  does  not  debar  complainant  from  obtain- 
ing such  divorce,  where  at  the  time  of  the  misconduct  he  was 
acting  under  an  uncontrollable  insane  impulse. 

Bill  for  divorce  and  cross-bill.  Heard  before  Judge  Henry 
V.  Freeman.    The  facts  are  stated  in  the  opinion. 

W.  P.  Black,  8.  A,  Wight  and  Frank  H.  Cottier,  pro  se,  for 
complainant. 

Doiuihiie  dk  Hartnett,  for  defendant 

Freeman,  J. : — 

The  original  bill  of  complaint  in  this  case,  filed  by  the  hus- 
band, Frank  H.  Collier,  charges  the  defendant,  Fannie  Col- 
lier, his  v^if e,  with  cruelty  and  desertion.  A  cross-bill  is  also 
filed  by  the  v?ife.  Each  party,  also,  charges  the  other  with 
adultery. 

In  the  view  that  I  take  of  this  case  it  vnll  not  be  necessary 
to  discuss  the  testimony  with  reference  to  this  latter  charge, 
as  made  in  the  original  bill.  I  intentionally  avoid  any  such 
consideration,  because  I  believe  that  the  complainant  in  the 
original  bill  is  entitled  to  divorce  upon  the  other  grounds; 
and  a  just  regard  for  the  reputation  and  feelings  of  the  inno- 
cent children  of  the  parties  seems  to  me  to  require  that  no 
unnecessary  shadow  shall  be  thrown  over  their  future  lives. 

With  reference  to  the  charges  of  cruelty  and  desertion 
against  the  wife,  it  is,  I  think,  only  necessary  to  say  that  they 
are  abundantly  justified  by  the  evidence ;  and  this  seemed  to 
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be  practically  conceded  by  the  counsel  for  the  wife  in  his  clos- 
ing argument. 

The  complainant  in  the  bill  in  consequence,  as  the  testi- 
mony tends  to  show,  of  a  blow  upon  the  head,  inflicted  about 
ten  years  ago,  became  the  victim  of  what  is  known  as  circular 
insanity.  The  chief  characteristics  of  the  disease  appear  to 
have  been  a  period  of  excitement  or  mania,  followed  by  a 
period  of  melancholia,  which  in  turn  has  been  succeeded  by  a 
period  of  comparative  sanity,  the  longer  duration  of  which 
of  late  is  said  to  indicate  a  growing  tendency  toward  restora- 
tion to  normal  health.  The  evidence  tends  to  show,  and  the 
whole  appearance  and  conduct  of  Mr.  Collier  during  the 
hearing  indicate,  that  he  is  at  the  present  time  in  the  full  pos- 
session of  his  mental  faculties ;  and,  as  several  of  the  medical 
experts  stated,  apparently  in  better  health  than  he  ever  has 
been  since  the  original  attack  of  the  disease. 

The  testimony  tends  to  show  that  soon  after  the  malady 
manifested  itself  he  was  sent  to  Wauwatosa,  a  private  retreat 
for  persons  afiSicted  with  nervous  and  mental  diseases.  From 
there,  according  to  testimony  which  is  uncontradicted,  he  was 
brought  to  Chicago  by  a  false  telegram.  When  within  the 
jurisdiction  of  the  courts  of  Cook  county  he  was  immediately 
arrested  upon  a  charge  of  insanity,  and  committed  to  an 
asylum.  I  shall  not  undertake  to  follow  up  the  numerous 
trials,  nor  the  commitments  to  and  discharges  from  asylums, 
which  are  disclosed  by  this  testimony;  but  it  appears  from 
the  evidence  that  at  the  time  his  disease  began  to  manifest 
itself  Mr.  Collier  was  the  possessor  of  considerable  property. 
He  was  by  no  means  a  pauper,  and  the  evidence  tends  to  show 
that  had  his  estate  been  properly  conserved  it  might  have 
furnished  adequate  support  for  himself  and  his  entire  family 
during  the  period  of  his  illness.  It  appears,  however,  that 
at  the  instigation  of  his  wife,  and  on  her  complaint,  he  was 
twice  committed  to  the  Cook  county  insane  asylum  at  Dun- 
ning as  a  pauper.  This  treatment  was  certainly  illy  calcu- 
lated to  promote  his  restoration  to  a  sound  condition  of  men- 
tal health.  The  evidence  tends  to  show  that  he  was  there 
subjected  to  indignities  amounting  even  to  cruelty,  which 
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could  not  but  have  had  an  injurious  effect  upon  his  malady. 
Possibly  the  conduct  of  his  wife  toward  him  at  this  and  sub- 
sequent periods  is  explained  by  her  own  statement  upon  the 
stand,  that  even  prior  to  this  time  she  had  come  to  entertain 
for  her  husband  a  feeling  of  loathing,  which  she  says  began 
prior  to  or  about  the  time  of  the  birth  of  one  of  her  children, 
and  has  continued  ever  since. 

As  I  have  stated,  it  was  conceded  practically,  by  counsel 
for  the  wife,  in  his  closing  argument, — and  I  think  the  con- 
cession is  amply  justified  by  the  evidence,  which  I  deem  it  un- 
necessary to  review  at  length — ^that  the  complainant  is  enti- 
tled to  a  divorce  on  the  grounds  I  have  indicated,  unless  the 
evidence  should  further  show  that  the  charges  made  in  the 
cross-bill  are  of  such  a  character  and  so  sustained  as  to  forbid 
granting  to  the  complainant  in  the  original  bill  any  relief 
whatever. 

It  must  be  conceded  that  the  conditions  confronting  the 
wife  and  children  of  the  complainant  during  a  portioiKof  the 
period  when  he  was  under  the  influence  of  his  malady  were 
of  a  most  trying  character.  There  were  times  when  the  com- 
plainant, although  discharged  from  confinement  by  a(!bon  of 
the  courts,  as  sane,  and  left  in  control  of  his  property  and 
children,  was  nevertheless  indulging  in  conduct  of  such  a  na- 
ture that  if  he  had  been  at  the  time  in  full  i)06session  of  his 
mental  powers  it  would  have  been  not  only  inexcusable,  but 
it  would  have  entitled  a  wife  to  a  decree  against  him.  If 
these  acts  had  been  committed  while  he  was  sane  they  would 
have  gone  far  to  justify  some  portion  of  the  treatment  he  re- 
ceived from  his  wife  which  I  have  referred  to.  But  it  is  con- 
tended that  at  the  time  when  he  committed  the  acts  in  ques- 
tion the  complainant  in  the  original  bill  was  under  an  un- 
controllable insane  impulse,  and  the  expert  testimony  tends 
to  sustain  this  contention.  In  other  words,  the  defense  is 
that  these  acts  were  not  the  acts  of  the  complainant  himself^ 
but  the  acts  of  one  who  was  insane  and  not  responsible  for 
his  conduct.  If  this  is  true,  then  it  must  be  held  that  con- 
duet  of  which  he  was  guilty  at  that  tnne,  committed  under 
the  influence  of  insane  impulses  over  which  he  had  no  control. 


*H. 
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does  not  afford  ground  for  the  relief  prayed  in  the  cross-bill. 
Insanity  itself  is  not  a  cause  for  divorce  in  this  state.  The 
marriage  vow  carries  with  it  ordinarily  the  obligation  on  the 
part  of  both  husband  and  wife  to  care  each  for  the  other,  in 
sickness  as  well  as  in  health,  and  mental  sickness  does  not 
change  the  obligation.  The  evidence  tends  to  show  that  the 
acts  complained  of  in  the  cross-bill  were*  committed  at  the 
time  when  the  husband  was  under  the  influence  of  the  fnalady, 
and  there  is  no  sufficient  evidence  to  sustain  the  contention 
that  any  of  the  acts  alleged  to  have  been  committed  by  the 
husband,  which  would  entitle  the  wife  to  the  relief  she  seeks 
by  her  cross-bill,  were  committed  at  the  time  when  the  hus- 
band waa  free  from  the  influence  of  mental  disease. 

The  complainant  is  entitled  to  the  relief  which  he  seeks, 
and  a  decree  may  be  prepared  granting  him  a  divorce  upon  the 
ground  of  cruelty  and  desertion. 


iSuperior  Court  of  Cook  County^  In  Chancery.)    * 

Thomas  H.  Heldmm 

vs. 

Sam.  8.  Shubert,  et  aL 

(Ifiarch  12,  1904.) 

1.  TEAimrAifB— NBOBSsmr  or  Actual  Usbb  to  Establish  Right  To. 

T6  entitle  a  person  to  the  exclusiye  use  of  a  tradename  two 
oondltlons  must  exist:  first,  adoption  of  the  name  or  mark,  and 
second.  Its  actual  use.  An  intent  to  use  at  some  time  in  the 
future  Is  not  sufllcient 

2.  SA]f»— UsB  IK  CoirinDonoN  with  Estabushmknt.    A  tradename 

must  actually  be  used  In  connection  with  the  establishment 
which  It  is  Intended  to  designate. 

3.  Sakb— PBOTBcrnoN  or  Tradenamc  nr  Equitt.    The  name  estab- 

lished for  a  hotel  or  theater  is  a  trade  name,  in  which  the 
proprietor  has  a  valuable  interest,  which  a  court  of  equity  will 
protect.  ^ 

4.  Sams— Not  Neoxssabt  to  Show  Fiif ancial  Loss  to  Obtain  Pbo- 

TBcnoN.  It  Is  not  necessary  in  order  to  obtain  protection  In 
respect  to  a  trade  name,  that  the  complainant  be  menaced  with 
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financial  loss.  It  is  sufficient  if  he  might  be  inoonvenienced, 
interfered  with  or  annoyed. 
6.  Samb — ^Thb  Name  "Gabbick  Thkateb"  Pbotbcted.  The  com- 
plainants were  the  owners  of  a  small  local  theater  known  as 
the  "Oarrick"  theater.  The  defendants  announced  their  inten- 
tion of  applying  the  same  name  to  their  theater,  a  large  theater 
in  the  heart  of  a  city,  which  was  formerly  known  under  an- 
other name.  Held  that  the  complainants  were  entitled  to  an 
injunction. 

Bill  for  an  injunction.    Heard  before  Judge  Jesse  Holdom. 
Taylor  E,  Brown,  Thomas  J.  Oraydon,  Wm.  Friedman  and 
C.  C.  Poole,  for  complainant 
Herman  Frank,  of  Felsenthal  dk  Forem^m,  for  defendants. 

Statement  of  Pacts  by  the  Coubt. 

The  cause  came  before  the  court  on  October  3,  1903,  upon 
bill  filed  and  motion  for  injunction  pendente  lite,  the  injunc- 
tion having  been  recommended  by  master  in  chancery  Brown- 
ing. The  court  declined  to  confirm  the  recommendation  of 
the  master  and  various  hearings  were  had;  additional  affida- 
vits filed  by  each  party ;  a  stipulation  was  entered  into  to  the 
effect  that  various  affiants  whose  affidavits  had  been  filed,  if 
called  as  witnesses,  examined  and  cross-examined,  would  tes- 
tify to  the  statements  contained  in  said  affidavits;  and  that 
the  affidavits  should  be  treated  as  proofs  in  the  cause.  The 
cause  then  proceeded  to  final  hearing  upon  bill,  answer,  rep- 
lication and  proofs  as  filed,  was  argued  and  submitted 
Wednesday,  October  28th,  and  subsequently  briefs  were  filed 
by  each  party.  The  following  statement  of  facts  was  pre- 
pared by  the  court 

Findings  of  Pact. 

Complainant,  in  October,  1902,  leased  a  building  at  Mil- 
waukee avenue  and  Will  street,  Chicago,  for  ten  years,  and 
at  an  expenditure  of  about  ten  thousand  dollars  converted  it 
into  a  theater  and  called  it  **The  New  Qarrick,"  and  as  such, 
on  November  15,  1902,  opened  it  to  the  public.    That  about 
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December  1,  1902,  it  came  to  be  called  and  known  as  the 
'*Garrick/'  Complainant  from  that  time  operated  his  said 
theater,  and  called  it  the  "Garrick,"  until  the  completion  of 
the  theatrical  season,  May  20,  1903,  when  it  was  closed  for 
repairs  and  alterations,  and  was  about  to  be  re-opened  for 
theatrical  performances  as  the  ''Garrick"  theater  at  the  time 
of  the  filing  of  the  biU  herein;  that  during  all  of  the  time 
mentioned,  complainant's  theater  was  advertised  in  the  news- 
papers, on  billboards,  letterheads  and  tickets,  as  the  **  Gar- 
rick"  theater,  and  was  so  referred  to  in  newspaper  theatrical 
notices  and  criticisms  of  its  actors  and  performances,  during 
all  of  which  time  it  was  the  only  theater  in  Chicago  with 
the  word  "Garrick"  in  its  name. 

On  March  19,  1902,  defendants  leased  what  was  then 
known  as  the  Dearborn  Theater  on  Randolph  street,  near 
Dearborn,  for  a  term  of  ten  years,  commencing  September  1, 
1903.  That  they  thereui>on  concluded  to  adopt  the  name  of 
*'Garrick''  for  their  new  theatrical  house.  That  as  early  as 
April,  1902,  defendants  caused  to  be  published  in  the  Chicago 
newspapers,  articles  announcing  the  new  lease  (although  in<^ 
tentionaUy  avoiding  naming  the  lessees) ;  and  that  after  Sep- 
tember 1,  1903,  the  theater  would  be  renamed  and  called  the 
**Garrick.''  Knowledge  of  this  fact  at  this  time  was  not 
brought  home  to  the  complainant,  and  not  until  December  1, 
1902,  did  he  know  of  the  intention  of  the  defendants  to  name 
the  Dearborn  theater  the  *'Garrick"  on  its  coming  into  their 
possession,  which  fact  he  first  learned  by  reading  a  statement 
to  that  effect  on  that  day  in  the  New  York  Clipper,  a  publi- 
cation devoted  to  theatrical  news.  Complainant  soon  after 
reading  the  notice  in  the  New  York  Clipper  sent  a  Ifetter  to 
defendants,  by  mail,  to  New  York,  informing  them  of  his  be- 
ing the  operator  of  a  theater  called  the  **Garrick,''  and  en- 
closing posters^  programs  and  advertising  matter  corrobora- 
tive of  such  statement,  and  again  on  September  1,  1903,  sent 
defendants  similar  notice  by  mail,  with  like  enclosures,  di- 
rected to  them  at  Chicago. 

Complainant's  theater  is  what  is  generally  known  as  a  local 
and  a  neighborhood  theater,  its  patrons  being  for  the  most 
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part  residents  in  the  vicinity  of  its  location ;  while  the  theater 
of  the  defendants  is  a  large  metropolitan  theater  in  the  down- 
town district  and  draws  for  its  patronage  upon  all  the  resi- 
dents of  Chicago  generally  and  the  strangers  within  her 
gates. 

In  most  of  the  posters,  programs,  tickets,  and  other  litera- 
ture of  defendants  is  printed,  ''The  Garrick,  formerly  Dear- 
bom  Theater."  Since  the  opening  of  defendants'  theater, 
certain  complications,  owing  to  the  use  of  the  name  ''Oar- 
rick,"  have  arisen  between  the  parties;  suchras  bills  intended 
for  the  one  being  sent  to  and  received  by  the  other;  passes 
intended  for  one  have  been  presented  to  the  theater  of  the 
other  and  been  dishonored;  telephone  messages  intended  for 
the  Randolph  street  Garrick  have  found  their  way  Into  the 
box  ofi^e  of  the  Milwaukee  avenue  Garrick;  the  bill  boards 
of  the  Milwaukee  avenue  concern  have  been  posted  over  with 
the  posters  of  the  Randolph  street  concern,  to  the  obliteration 
of  the  announcements  of  the  former. 

Defendants  at  the  time  of  the  filing  of  the  bill  had  no  other 
theater  operated  or  owned  by  them  known  or  called  by  the 
name  of  "Garrick."  At  the  time  defendants  concluded  to 
call  their  Chicago  theater  by  the  name  of  "Garrick,"  there 
was  no  theater  in  Chicago  by  that  name.  At  the  time  they 
opened  the  Dearborn  theater  under  the  name  of  "Garrick" 
complainant's  theater  under  that  name  had  been  in  operation 
nine  months. 

Opinion, 

HoLDOM,  J.  (after  stating  the  foregoing  facts) : — 
At  the  time  complainant  adopted  the  name  of  "Garrick 
Theater"  to  designate  his  place  of  amusement  he  had  a  per- 
fect legal  right  to  do  so  and  in  so  doing  neither  interfered, 
nor  trespassed  upon  the  right  of  any  other  person  in  Chicago. 
It  became  and  was  the  only  "Garrick  Theater"  in  Chicago. 
His  legal  right  to  exclusively  use  and  maintain  this  name  for 
his  theater  must  be  tested  under  that  branch  of  the  law  desig- 
nated as  "Trade  Marks  or  Trade  Names,"  the  principles  of 
the  former  being  applicable  to  the  latter  and  resting  for  their 
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maintenance  upon  the  same  correlative  legal  right  and  equita- 
ble principle. 

Is  the  complainant  entitled  to  maintain  this  right  to  the 
exdnsion  of  the  defendants  within  the  limits  of  the  city 
of  Chicago^  or  may  defendants  share  that  right  with  him? 
If  it  can  be  so  maintained  it  must  foid  its  support  in  primary 
actual  use  as  distinguished  from  an  adoption  coupled  with 
an  intent  to  actually  use  at  some  time  in  the  future. 

All  the  authorities  decide,  wherever  the  question  has  been 
presented  for  adjudication,  that  to  entitle  one  to  the  use  of 
a  trade-mark  or  name,  two  conditions  must  exist :  first,  adop- 
tion of  the  name  or  mark,  and  second,  its  actual  use;  and 
the  latter  is  as  essential  as  the  former  to  confer  the  right. 
Kathreiner's  Mdlzkaffee  Fab.  v.  Pastor  Krieipp  Med.  Co.,  82 
Fed.  Bep.  325. 

If  a  trade-mark,  the  emblem  or  symbol  must  be  attached 
to  the  article  designated  to  be  protected,  and  if  a  trade  name, 
then  such  name  must  be  actually  used  in  connection  with  the 
establishment  which  it  is  intended  to  designate,  be  it  a  hotel, 
theater,  or  business  house.  Candee,  Swan  dk  Co.  v.  Deere  & 
Co.,  54  111.  439;  Hazleton  Boiler  Co.  v.  Hazleton  Tripod 
Boiler  Co.,  142  lU.  494-507;  Bolander  v.  Peterson,  136  111. 
215-217. 

Paul  on  Trade  Marks  makes  the  following  definitions  in 
sections  160  and  172:  '^A  trade  or  a  commercial  name  is  the 
name  under  which  a  business  is  carried  on,  or  by  which  it  is 
designated,  or  the  name  of  a  place  at  which  a  business  is 
located.  *  *  *  A  trade  name  should  be  considered  and 
treated  as  a  trade  mark" 

The  supreme  court  of  California  applied  these  definitions 
in  deciding  Woodward  v.  Lazar,  21  Cal.  448,  colloquially  re- 
ferred to  as  the  "What  Cheer  House  Case."  It  said  on  page 
451:  **It  has  been  decided,  and  with  good  reason,  that  the 
name  established  for  a  hotel  is  a  trade  mark,  in  which  the 
proprietor  has  a  valuable  interest,  which  a  court  of  chancery 
will  protect  against  infringement."  The  legal  principle  here 
announced  is  applicable  with  as  much  force  to  the  theater  of 
complainant  in  the  case  at  bar,  and  is  a  controlling  principle. 
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In  fact,  no  well-authenticated  case  within  my  knowledge  holda 
to  the  contrary. 

The  only  case  cited  to  support  defendant's  contention  that 
the  intention  to  adopt  a  name  preserves  the  right  to  the  one 
who,  following  on  such  declared  intention,  in  fact  does  adopt 
such  a  name,  is  the  case  of  Kingsley  v.  Jacoby,  20  N.  Y.  Supp. 
46.  At  the  time  of  the  institution  of  the  action  Kingsley 
had  in  course  of  construction  on  a  prominent  thoroughfare  in 
New  York  City,  a  hotel  under  plans  designating  it  as  the 
** Holland  House."  Kingsley  at  that  time  had  a  wide  and  ex- 
tended reputation  as  a  caterer  and  the  hotel  at  that  time  was 
well  known  in  New  York  as  the  ** Holland  House."  The  de- 
fendant, Jacoby,  a  dealer  in  cigars,  registered  a  brand  of 
cigars  as  **The  Holland  House  Boquets,"  claiming  in  defense 
that  he  did  so  because  some  of  the  tobacco  of  which  they  were 
made,  was  purchased  from  Holland  houses  engaged  in  the 
tobacco  business — which  the  court  characterized  as  a  **disin- 
genious  afterthought"  in  the  light  of  his  letter  to  Kingsley,. 
in  which  he  said  **the  well  known  and  just  deserved  popu- 
larity of  your  hotel  has  served  as  an  inducement  for  me  to 
apply  its  name,  so  widely  known,  to  one  of  my  new  and  best 
brands  of  cigars."  Nothing  said  by  the  court  in  its  opinion 
can  be  construed  as  holding  that  Kingsley  was  protected  in 
the  use  of  the  name  ** Holland  House,"  because  of  an  ex- 
pressed intention  to  so  call  his  hotel.  The  name  had  been 
actually  applied  to  the  hotel,  and  the  court  said  in  its  opinion 
**that  it  was  well  known  in  the  City  of  New  York  as  'Hol- 
land House.*  "  However,  the  decision  rested  on  the  principle 
of  unfair  competition.  Jacoby  held  himself  out  to  the  public 
as  selling  Holland  House  cigars  for  the  purpose  of  profiting 
in  their  sale  by  reason  of  the  well  known  reputation  of  that 
house  for  the  excellent  quality  of  the  things  emanating  from 
it.  This  was  a  fraud  in  fact,  as  the  Holland  House  had 
nothing  whatever  to  do  with  Jacoby 's  so-styled  brand  of 
cigars. 

It  is  insisted  on  the  part  of  the  defendants  that  complain- 
ant has  not  and  can  not  suffer  any  pecuniary  loss  by  reason 
of  their  operating  their  theater  under  the  name  of  "Garrick," 
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and  that  if  any  injury  does  result  it  is  damage  without  in- 
jury, and  that  it  therefore  follows  complainant  is  not  entitled 
to  invoke  the  relief  here  demanded. 

It  is  true  that  complainant  is  not  seriously  menaced  with 
financial  loss  by  reason  of  defendants  designating  their  thea- 
ter as  the  *'6arrick"  in  violation  of  the  right  of  complainant 
to  the  exclusive  use  of  that  name  for  the  Milwaukee  Avenue 
Theater.  Yet  the  evidence  shows  beyond  controversy  that 
complainant  is  inconvenienced,  interfered  with  and  annoyed 
in  the  conduct  of  his  theatrical  enterprise  because  of  the  ex- 
istence of  these  dual  theaters  with  the  same  name. 

If  the  right  to  the  exclusive  use  of  the  name  **Garrick''  by 
complainant  is  established,  then  aside  from  the  question  of 
his  financial  loss  by  reason  of  the  invasion  of  such  right  by 
defendants,  he  would  on  the  ground  of  inconvenience,  inter- 
ference and  annoyance,  thus  resulting  to  him,  be  entitled  ta 
the  relief  here  sought,  regardless  of  the  other  question, 
whether  the  right  to  the  use  of  such  name  may  be  regarded 
in  law  as  a  property  right  or  not. 

By  complainant's  adopting  and  actually  using  in  the  con- 
duct of  his  theater  the  name  "Qarrick**  he  acquired  a  trade 
name  or  mark  therein  which  was  neither  divested  nor  im- 
paired in  any  way,  by  defendants'  expressed  intention  prior 
to  such  use  to  so  call  the  Dearborn  Theater  when  they  should 
in  the  future  come  into  possession  of  it,  nor  by  their  after- 
ward calling  it  by  that  name.  Neither  the  advertised  inten- 
tion of  defendants  so  to  call  their  theater  prior  to  complain- 
ant's actually  using  the  name  **Qarrick"  as  the  name  of  his 
theater,  nor  by,  after  such  adoption  and  use  by  complainant 
of  that  name,  applying  the  name  **Garrick"  to  their  theater, 
was  the  right  of  complainant  impaired,  nor  did  the  defend- 
ants by  either  or  both  of  said  acts  become  vested  with  any 
right  to  so  use  the  name  ^^Garrick"  as  against  the  right  of 
complainant  or  to  use  the  same  in  the  modified  form  **  Gar- 
rick,  formerly  Dearborn,"  without  the  consent  of  complain- 
ant, or  against  his  protest. 

A  decree  may  be  entered  enjoining  defendants  as  prayed, 
from   using  the   name  **Garrick,"   or   any  modified   form 
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thereof  in  which  the  name  "Qarrick"  appears,  in  either  the 
designation  or  conduct  of  their  theater  on  Randolph  street, 
Chicago,  formerly  known  as  the  ** Dearborn  Theater." 

NoTB. — ^An  appeal  was  taken  |n  the  above  case  to  the  appellate 
court  for  the  First  District  of  Illinois.  Thereafter  the  appellee  was 
adjudicated  a  bankrupt  and  the  trustee  in  bankruptcy  was  substi- 
tuted as  appellee.  The  appellant  thereupon  purchased  in  the  bank- 
ruptcy proceedings  the  right  to  use  the  name  "Garrick  Theater." 
Error  was  thereupon  confessed  in  the  appellate  court  by  the  appellee 
and  the  case  was  reversed  without  any  consideration  of  the  questions 
involved.  The  above  decision  is  therefore  a  final  one  and  in  prin- 
ciple it  is  unreversed. — ^Ed. 


(Circuit  Court  of  Cook  County,    In  CTuincery.) 

The  Heirs  of  Hiram  Hastings,  Deceased, 

vs. 

Daniel  0.  Dorrance  and  William  D.  and  Erwin  D.  Messenger 

and  Wives. 

1.  HOKSSTEAD— When  Right  or  Geasbs.    The  mere  fact  that  a  party 

involuntarily  ceased  to  occupy  a  homestead  does  not  show  that 
he  intended  to  abandon  the  same.  The  presumption  of  the  law 
is  to  the  contrary. 

2.  Homestead  ExEMPnoirs — ^Assertion  of  Laches  Does  Not  Ruir 

AoAiKST.  Inasmuch  as  the  law  exempts  the  homestead  it  is 
unnecessary  for  the  debtor  to  manifest  any  intention  to  avail 
himself  of  Its  benefits.  The  ordinary  rules  of  laches  are  also 
inapplicable. 

3.  Sale  of  Homestead— Not  in  Compliance  Wrrn  Statute.    The 

sale  of  a  lot  of  ground  occupied  as  a  homestead,  where  the 
sale  is  not  had  in  accordance  with  the  homestead  law,  is  in- 
operative and  void  and  passes  no  title. 

4.  SaM1>— VOLUNTAST  CONVETANCE  WiTHOXTT  RELEASE  OF  HOMESTEAD. 

The  voluntary  conveyance  of  the  homestead  lot,  without  re- 
lease of  the  homestead  as  provided  by  the  homestead  act,  passes 
a  title  which  becomes  operative  upon  the  abandonment  of  the 
homestead,  and  where  the  lot  is  worth  more  than  |1,000,  it 
passes  the  title  subject  to  the  homestead.  There  is  a  distinc- 
tion between  the  case  of  a  voluntary  conveyance  and  a  con- 
veyance by  operation  of  law. 
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5.  JxTDiciAL  Saxxs — Equitiss  Abisino  Out  of.    No  equity  can  arise 

OQt  of  a  purchase  at  a  void  judicial  sale. 

6.  Judicial  Saubs — ^Lixn  on  Hoicssteao — Excess  Oteb  $1,000.    The 

statutory  right  to  subject  the  excess  over  $1,000  in  a  home- 
stead to  the  satisfaction  of  a  judgment  does  not  constitute  the 
judgment  a  lien  an  such  excess. 

7.  Same — ^Likn  as  to  Excess — Qenebal  Statute.    Nor  does  any  such 

Hen  exist  under  the  general  statute  as  to  judgments. 

8.  StaTUTOBT    Ck>N8TBUCTION — ^MODE    PbESCBIBED   BY    STATUTE    EXCLU- 

SIVE. Where  the  statute  specifies  the  particular  mode  in  which 
a  lot  of  ground  used  as  a  homestead  may  be  sold,  all  presump- 
tion that  the  legislature  intended  it  should  be  sold  in  any  other 
way  is  excluded. 

9.  Judicial  Sales — ^Pubchaseb  at,  Acquibes  No  Equitable  Title. 

A  purchaser  under  an  execution  sale  which  is  merely  a  statutory 
proceedings,  acquires  no  equitable  title. 

10.  Equitable  Titli>— Dcfinxd.    An  equitable  title  is  where  one  has 

the  right  by  reason  of  some  equitable  doctrine  to  demand  a  con- 
yeyanoe  of  the  legal  title  to  land  held  by  another. 

11.  Homestead— ^Execution   Sales  of  Undeb — ^Nor  in   Compliance 

With  Statute— Right  or  Pubchaseb  to  Have  Homestead  Set 
Onr  OB  17  Indivisiblb  to  Ck>MPEL  Debtob  to  Accept  f  1,000.  Where 
a  sale  by  execution  is  had  of  a  lot  of  land  occupied  as'  a  home- 
stead, which  sale  was  not  had  in  accordance  with  the  statute 
in  relation  to  homesteads,  the  court  will  permit  the  purchaser 
to  have  the  hcHnestead  set  oft  as  against  the  judgment  debtor, 
or  if  indiyisible  to  be  declared  the  absolute  owner  upon  the 
payment  of  $1,000  to  the  judgment  debtor. 

12.  Homestead — Sale  Undeb  Execution  at  a  Sacbifice  Not  in  Ao- 

COBDANCE  WITH  STATUTE.  If  property  subject  to  a  homestead  is 
sold  at  a  sacrifice,  by  reason  of  the  irregularity  of  selling  with- 
out setting  oft  the  homestead,  the  purchaser  should  permit  his 
sale  to  be  set  aside  upon  the  payment  of  his  judgment. 

13.  Sams— Rights  or  Subsequent  Pubchaseb.    But  where  the  pur- 

chaser re-sells  the  property  to  a  bona  fide  purchaser,  the  court 
will  permit  the  setting  aside  of  the  sale  on  the  condition  that 
the  judgment  debtor  place  the  subsequent  purchaser  in  statu 

QUO. 

14.  Judicial  Sales — ^Whxn  Set  Aside  fob  Ibbeoulabities.    Where 

the  judgment  creditor  sells  a  lot  of  land  subject  to  a  homestead, 
the  fact  that  it  is  susceptible  of  diyision  into  two  parts  and 
should  have  so  been  offered  for  sale  by  the  sheriff  when  taken 
into  connection  with  the  fact  that  the  judgment  creditor  failed 
to  notify  his  debtor  that  the  homestead  in  which  he  had  a  large 
equity  had  been  sold,  makes  such  a  case  of  wrong  oppression 
and  inequitable  conduct  on  the  part  of  the  creditor  that  when 
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taken  into  connection  with  a  gross  inadequacy  of  price,  calls 
loudly  to  a  court  of  equity  for  relief. 
15.  Judicial  Saijes — ^Pubpose  or.  The  object  of  the  statute  in  per- 
mitting a  sale  of  real  estate  upon  a  judgment,  is  to  enable 
a  creditor  to  collect  his  debts,  and  not  to  enable  him  to  specu- 
late oft  his  debtors  misfortunes. 

Bill  and  amended  bill.  Cross-bill  and  bill  of  review.  Heard 
T)efore  Judge  Murray  P.  Tuley.  The  facts  are  stated  in  the 
•opinion. 

F.  W.  Forch,  Jr.,  solicitor  for  complainant. 

Sleeper  &  Whiton,  solicitors  for  defendant  Dorrance. 

Pliny  B.  Smith,  solicitor  for  defendants  Messenger. 

TULBY,  J.: — 

In  1843  Hiram  Hastings  purchased  the  E.  %  of  lot  2,  block 
5,  frac.  sec.  15,  addition  to  Chicago,  and  occupied  the  same 
as  a  homestead  until  the  buildings  thereon  were  destroyed  by 
the  big  fire  of  1871. 

In  the  fall  of  1875  he  commenced  the  erection  of  the  pres- 
ent building  thereon,  and  before  its  completion  occupied  a 
portion  of  it  for  his  homestead  until  his  decease  in  the  year 
1880.  Since  then  his  widow  has  been  and  is  now  occupying 
the  same,  claiming  homestead  rights  therein. 

In  the  superior  court  of  Cook  county,  on  the  12th  day  of 
January,  1876,  Edwin  D.  Messenger  obtained  a  judgment 
against  Hastings  and  sold  the  said  E.  ^  of  lot  2,  May  6, 1876, 
with  the  buildings,  for  the  sum  of  $350,  that  being  the  amount 
of  the  judgment,  interest  and  costs.  The  building  on  the  lot 
covered  the  entire  front,  was  four  stories  in  height  and  in 
appearance  was  two  distinct  buildings  of  40  feet  front  each, 
with  stores  below  and  separate  entrances  and  stairs  leading 
to  the  upper  stories.  Although  the  property  had  been  mort- 
gaged as  two  separate  40  feet  lots,  and  was  clearly  suscep- 
tible of  a  division  into  two  parts,  it  was  sold  en  masse  and 
without  regard  to  the  homestead  rights  of  Hastings,  if  any 
he  had.  Whether  or  not  Hastings  had  a  homestead  in  this 
property  at  the  date  of  this  judgment  is  about  the  only  ques- 
tion of  fact  in  this  case.. 

Without  going  into  any  analysis  of  the  evidence,  I  will  only 
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state  my  conclusion,  which  is,  that  he  had  at  that  date  a  home- 
stead right  in  the  lot  and  buildings  thereon.  His  ceasing  to 
live  there  in  1871,  was  involuntary,  and  his  intent  to  retain 
the  lot  as  a  homestead  must  therefore  be  presumed.  Although 
there  is  some  evidence  to  show  an  abandonment,  yet  the  weight 
of  evidence  tends  to  aid  the  presumption  of  the  law  of  an 
animus  revertendi.  Howard  v.  Logan,  81  111.  383.  My  con- 
clusion also  is,  that  he  was  actually  occupying  the  new  buildh 
ing  as  a  homestead  at  the  date  of  the  judgment. 

On  the  18th  day  of  August,  1877,  the  execution  sale 
ripened  into  a  deed  to  Edwin  D.  Messenger,  the  purchaser  at 
the  sale.  He  quitclaimed  an  undivided  three-fifths  interest 
to  his  partner,  William  D.  Messenger,  on  the  20th  day  of 
August,  1877,  and  the  two  joined  in  a  deed  to  the  defendant 
Dorrance,  on  the  30th  of  same  month,  which  was  filed  for 
record  in  a  few  days  thereafter.  The  consideration  of  the 
last  mentioned  deed  was  $2,123.42  cash,  and  the  balance  of 
the  consideration  of  $13,000,  was  prior  indebtedness. 

The  sheriff  made  a  demand  of  payment  before  the  levy, 
but  there  is  no  evidence  to  show  that  Hastings  knew  of  the 
levy  and  sale  or  subsequent  deeds  thereunder,  until  a  few 
days  after  the  record  of  the  deed  to  Dorrance. 

This  bill  was  forthwith  filed  by  Hiram  Hastings,  to  set 
aside  the  levy,  sale,  sheriff's  deed  and  the  subsequent  deeds 
03  clouds  upon  his  title,  upon  the  ground  that  the  premises 
were  occupied  as  a  homestead,  and  none  of  the  requirements 
of  the  statute  as  to  the  appointment  of  commissioners  to  set 
off  the  homestead,  etc.,  having  been  complied  with,  the  same 
was  unauthorized  and  void ;  and  also  upon  the  further  ground 
that  the  sale  was  irregular  inasmuch  as  it  was  sold  en  masse, 
when  it  was  susceptible  of  division  into  two  parcels. 

The  defendant  Dorrance  files  a  cross-bill  and  offers  to  pay 
$1,000  for  the  homestead  interest,  if  the  court  finds  there 
was  a  homestead  interest,  and  prays  that  he  may  be  declared 
the  owner  of  the  property  free  therefrom. 

The  following  questions  of  law  arise: 

Ist  The  lot  of  ground  being  occupied  by  Hastings  as  a 
homestead,  and  none  of  the  requirements  of  the  homestead 
act  having  been  complied  with,  was  the  sale  unauthorized  and 


304  CiBcuiT  Courts  op  Illinois. 

void,  and  therefore  failed  to  pass  any  rigbt,  title  or  interest 
to  the  purchaser  at  that  sale? 

2d.  The  equity  of  Hastings  in  the  property — ^the  same 
being  under  mortgage — being  of  the  value  of  $25,000  at  the 
time  of  the  sale,  is  Dorrance  entitled  to  the  relief  prayed  by 
his  cross-bill  T 

3d.  If  the  sale  passed  the  title  to  the  property  subject  to 
the  $1,000  homestead  interest — does  the  fact  that  the  sale 
was  en  masse  and  not  in  parcels  entitle  the  complainants  to 
have  the  sale  and  deeds  set  aside  as  against  Dorrance,  and  if 
so,  upon  what  terms! 

4th.  Have  the  complainants  been  guilty  of  laches  f 

It  is  evident  that  the  decision  of  the  first  x>oint  in  favor  of 
complainants  would  render  it  unnecessary  to  decide  the  oth- 
ers, for  if  the  execution  sale  was  made  without  regard  to  the 
requirements  of  the  homestead  act,  and  therefore  the  sheriff's 
deed  passed  no  title  or  interest  in  the  properly,  it  would  be 
immaterial  whether  the  sale  was  en  Tnasse  or  not.  There 
could  be  no  laches  in  asserting  the  exemption  from  levy  and 
sale  of  the  lot  of  ground  occupied  as  a  homestead. 

*'The  law  exempts  the  homestead,  and  the  debtor  is  re- 
quired to  perform  no  act,  to  discharge  no  duty,  nor  even  to 
manifest  any  intention  to  avail  himself  of  its  benefits.  Hence 
the  ordinary  rules  as  regard  laches,  in  parties  failing  to  make 
their  defense  at  law,  or  to  bring  suit  in  a  reasonable  time,  are 
not  applicable  when  homestead  exemption  claims  are  as- 
serted." HubbeU  v,  Canady,  58  111.  425;  Pardee  v.  Lindley, 
31  111.  174,  186. 

As  to  the  effect  of  this  sale  under  the  execution,  some  thirty 
odd  decisions  have  been  cited,  and  I  have  studiously  examined 
them  all,  and  others  not  cited.  I  find  that  in  the  following 
cases  bills  have  been  filed  to  set  aside  sales  under  judgment, 
because  the  provisions  of  the  homestead  act  were  not  complied 
with  in  making  the  sale,  and  the  relief  prayed  for  was  de- 
creed. Oreen  v.  Marks,  25  111.  221 ;  Hume  v.  Oosseti,  43  111. 
297;  Conklin  v.  Foster,  57  111.  104;  HubbeU  v.  Canady,  58  IlL 
425.  The  sale  was  set  aside  on  motion  in  Stevenson  v.  Ma- 
roney,  29  111.  532,  and  the  right  to  have  it  done  on  moti<XK 


Heibs  of  Hastings  vs.  Dorbance  and  others.       305 

recognized  in  Haworth  v,  Travis,  67  111.  301.  In  Kerr  v.  South 
P'k  Comrs.y  8  Bissell,  276,  s.  c.  Fed.  Cas.  No.  7733,  an  execu- 
tion sale  of  homestead  was  held  void,  on  the  authority  of 
HartweU  v.  McDonald,  69  111.  293.  Sales  were  set  aside  npon 
bills  filed  in  the  following  cases  where  there  had  been  sales 
under  foreclosure  decrees,  and  in  many  of  them  the  decrees 
went  by  default  against  the  homestead  claimant.  Hoskins  v^ 
Litchfield,  31  111.  137;  Mooers  v.  Dixon,  35  111.  208;  Cum- 
mings  v.  Burleson,  78  111.  281 ;  Muller  v,  Inderreiden,  79  111. 
382 ;  and  on  motion  in  Moore  v.  Titman,  33  111.  57. 

In  Green  v,  Marks,  supra,  the  court  says,  **The  legislature 
intended  not  only  to  free  it  (the  lot  of  ground)  from  lia- 
bility to  sale,  but  from  all  lien  while  it  remains  a  homestead." 
In  Hoskins  v.  Litchfield,  supra,  where  there  had  been  a  sale 
under  a  foreclosure  decree  without  appointment  of  commis- 
sioners, etc.,  as  required  by  the  homestead  act,  the  supreme 
court  affirmed  the  decree  of  the  lower  court,  **that  the  said 
premises  stand  in  all  respects  as  if  no  proceedings  had  been 
had  under  the  mortgage." 

In  Moore  v.  Titman,  supra,  the  court  held  that:  If  the 
premises  ordered  sold  are  worth  more  than  $1,000,  the  master 
must  proceed  like  a  sheriff  on  execution  to  sell  in  the  manner 
provided  by  the  statute.  In  Mooers  v.  Dixon,  supra,  after 
decreeing  that  the  sale  and  the  deed  thereon  be  set  aside,  the 
master  was  ordered  **to  proceed  to  sell  the  premises  in  the 
mode  pointed  out  by  the  homestead  act." 

In  Conklin  v.  Foster,  supra,  the  premises  were  worth  more 
than  $1,000.  There  were  two  judgments,  and  the  premises 
were  sold  under  the  senior  judgment,  and  afterwards  the 
owner  of  the  homestead  sold  the  premises  to  the  junior  judg- 
ment creditor.  It  was  held,  that  ''property  thus  situated  is 
not  liable  to  sale,  and  no  lien  by  virtue  of  a  judgment  attaches 
to  it,"  and  **that  the  junior  judgment  creditor  took  the 
property  free  from  aU  lien  of  the  first  judgment;  a  sale," 
says  the  court,  **of  such  property  being  inoperative,  the  pur- 
chaser thereat  takes  no  title." 

In  HartweU  v.  McDonald,  69  111.  293,  where  the  premises 
sold  were  worth  more  than  $1,000,  the  court  says:  ''It  is  not 
30 
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the  mere  homestead  right  of  occupancy  which  is  exempted 
■from  levy  and  forced  sale,  it  is  the  lot  of  ground  occupied  as 
It  residence.  This  court  has  uniformly  held  that  a  judgment 
is  not  a  lien  upon  homestead  premises.  •  •  •  It  has  been 
held  that  the  property  is  neither  subject  to  a  lien,  a  levy*  or 
a  forced  sale  under  judicial  process  while  occupied  as  a 
homestead ;  that  it  does  not  vary  the  result  whether  the  prem- 
ises are  worth  more  or  less  than  $1,000,  that  if  not  worth 
more  than  that  sum,  the  sale  is  prohibited,  and  if  worth 
more,  then  none  of  the  requirements  of  the  statute  having 
been  observed  in  making  the  levy  and  sale,  the  sale  is  unau- 
thorized, •  •  •  property  thus  situated  is  held  not  liable 
to  levy  and  sale  on  execution  and  such  sales  are  held  to  be 
inoperative  and  void  and  that  the  purchaser  acquires  no  title 
thereunder."  And  then  cite  with  approval  the  case  of 
Oreen  v.  Marks,  supra,  and  nine  other  decisions  of  our  su- 
preme court  as  supporting  the  position  taken. 

The  case  of  HartweU  v.  McDonald  is  cited  with  i^proval 
in  Hartman  v.  Schultz,  101  111.  437.  And,  it  is  again  held, 
that  **it  is  the  lot  of  ground  occupied  as  a  residence  which 
is  exempt,"  and  that  where  premises  are  not  susceptible  of 
division  and  exceed  in  value  $1,000,  **a  sale  •  •  •  is  in- 
valid unless  the  provisions  of  the  statute  •  •  •  are  com- 
plied with"  in  making  the  sale. 

It  would  seem  that  no  language  could  be  clearer  or  more 
positive  than  that  used  in  the  cases  last  cited,  and  that  there 
should  be  no  doubt  but  that  the  sale  of  a  lot  of  ground — ^with- 
out  regard  to  its  value — occupied  as  a  homestead  where  the 
sale  is  not  had  in  the  manner  provided  by  the  homestead  law, 
is  inoperative  and  void  and  passes  no  title. 

There  are,  however,  decisions  of  our  supreme  court,  which, 
it  may  be  argued,  hold  that  where  the  homestead  lot  exceeds 
in  value  $1,000,  a  valid  sale  may  be  had  of  the  excess  of  value 
over  $1,000,  without  appointing  commissioners  or  compl3ring 
with  the  other  provisions  of  the  homestead  act. 

Among  those  decisions  are  a  certain  class  growing  out  of 
voluntary  conveyances  of  the  homestead  lot,  without  in  the 
deed  or  instrument  conveying  the  property,  releasing  the 
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homestead  in  the  manner  provided  by  the  act.  Of  this  class 
are  McDonald  v.  CrandaU,  43  111.  231;  Coe  v.  Smith,  47  111. 
225;  Hewitt  v.  Templetan,  48  111.  367;  Mix  v.  King,  55  111. 
434;  Eldridge  v.  Pierce,  90  111.  474;  Hotchkiss  v.  Brooks,  93 
111.  386. 

These  decisions  lay  down  the  principle  that  a  voluntary 
conveyance  of  the  homestead  lot,  without  release  of  the  home- 
stead as  provided  by  the  act,  passes  a  title  which  will  become 
operative  upon  the  abandonment  of  the  homestead,  and  in 
case  the  lot  is  worth  more  than  $1,000,  it  passes  the  title  sub- 
ject to  the  homestead. 

The  supreme  court  of  the  United  States  in  Black  v.  Cur- 
ran,  14  Wall.  463,  in  a  case  involving  a  title  derived  through 
an  execution  sale,  (in  Illinois),  made  without  setting  off  the 
homestead,  held,  that  the  fee  passed  subject  to  the  homestead, 
and  comment  on  Hewett  v.  Templeton  and  McDonald  v,  Cran- 
daU, supra,  and  Coe  v.  Smith,  47  111.  225,  and  say  **if  a  con- 
veyance by  the  occupant  of  the  homestead,  without  the  re- 
lease of  his  right  as  required  by  law,  has  the  effect  to  pass 
the  title,  regardless  of  the  value  of  the  premises  conveyed  and 
can  be  enforced  so  soon  as  the  occupation  of  the  homestead 
ceases,  it  is  difficult  to  see  why  the  conveyance  by  the  officer 
of  the  law  instead  of  the  debtor  should  not  have  the  same 
effect/' 

**And  if  as  between  two  voluntary  grantees,  the  first  takes 
the  land  discharged  of  the  homestead  after  its  abandonment, 
although  the  second  conveyance  contains  a  release  of  the 
homestead  and  the  first  does  not,  why  should  not  the  same 
rule  obtain  when  the  property  was  sold  on  judicial  process 
before  the  debtor  conveyed  it,  •  •  •  the  only  difference 
between  a  conveyance  made  by  the  judgment  debtor  who  has 
a  homestead,  and  by  a  sheriff  under  a  sale  on  execution 
against  the  land,  is,  the  one  is  the  act  of  the  party,  the  other, 
of  the  law — one  a  voluntary,  the  other  an  involuntary  con- 
veyance." 

But  in  the  case  before  cited  of  Hartwell  v.  McDonald,  69 
111.  293,  where  precisely  the  same  question  was  before  our 
court  as  in  Black  v.  Curran,  14  Wall.  463,  our  supreme  court 
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comment  upon,  and  expressly  disapprove  of  that  case  and 
say,  '*Our  court  has  always  made  a  marked  distinction  be- 
tween cases  of  voluntary  conveyances  by  the  homestead  occu- 
pant, and  those  of  compulsory  conveyance  by  the  officer  of 
the  law,"  •  •  •  and  also  that  "it  has  been  held  that 
the  property  is  neither  subject  to  a  lien,  a  levy,  or  a  forced 
sale  under  judicial  process  while  occupied  as  a  homestead; 
that  it  does  not  vary  the  result  whether  the  premises  are 
worth  more  or  less  than  $1,000 ;  that  if  not  worth  more  than 
that  sum,  the  sale  is  prohibited  by  the  statute,  if  worth  more, 
then,  none  of  the  requirements  of  the  statute  having  been  ob- 
served in  making  the  levy  and  sale,  the  sale  is  unauthorized," 
and  cite,  as  supporting  that  doctrine,  the  following  decisions 
of  the  court:  Green  v,  Marks,  25  111.  221;  Fishback  v.  Lane, 
36  111.  437;  Silsiee  v.  Lucas,  Id.  462;  Blue  v.  Blue,  38  111.  9: 
Bliss  V.  Clark,  39  111.  590;  Wiggins  v.  Chance,  54  111.  175; 
Hoskins  v.  Litchfield,  31  111.  139;  Moore  v.  Titman,  33  111. 
357;  Wing  v.  Cropper,  35  111.  256;  Conklin  v.  Foster,  57  HI. 
104. 

In  addition  to  the  decision  of  the  U.  S.  Supreme  Court  in 
Black  V.  Curran,  14  Wallace  supra,  we  have  the  following 
cases  which  are  relied  upon  by  the  cross-complainant,  Dor- 
rance,  as  holding  that  there  may  be  a  valid  sale  of  the  excess 
in  value  over  $1,000  without  first  setting  oflf  the  homestead 
and,  that  being  so,  that  he  is  entitled  to  the  relief  prayed 
by  this  cross-bill. 

The  first  is  Lootnis  v.  Oerson,  62  HI.  11,  in  which  it  ap- 
pears there  was  a  judgment  on  fine  of  $200  against  the  occu- 
pant of  homestead,  and  upon  execution  the  homestead  was 
levied  upon  and  sold  upon  the  21st  of  May,  1869,  to  Oerson, 
and  two  days  after  the  sale,  the  judgment  debtor  sold  the 
homestead  premises  to  Loomis  for  $1,800.  Gerson's  purchase 
ripened  into  a  deed,  and  he  paid  off  two  mortgages  upon  the 
property.  Loomis,  the  grantee  of  the  homestead  occupant, 
filed  his  bill  to  have  the  sale  under  the  execution  and  sheriff's 
deed  to  Gerson  set  aside  and  declared  void,  upon  the  ground, 
that  the  premises  at  the  time  of  the  sale  were  a  homestead, 
and  that  the  requirements  of  the  homestead  act  had  hot  been 
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complied  with  in  making  the  sale.  There  was  a  demurrer  to 
the  bill  which  was  overruled,  and  decree  setting  aside  the 
sale.  The  supreme  court  holds  that  the  circuit  court  did 
right  in  overruling  the  demurrer,  and  say,  "the  sale,  however, 
should  not  be  absolutely  set  aside.  All  that  the  judgment 
debtor  has  a  right  to  claim  is  $1,000,  and  if  the  defendant 
prefers  to  pay  that  sum  to  the  complainant,  who  stands  in 
the  shoes  of  the  judgment  debtor,  he  should  be  permitted  to 
do  so,  and  retain  the  title.  For  error  in  setting  aside  the 
sale  absolutely  the  decree  is  reversed. '* 

The  case  at  bar  would  seem  to  be  a  parallel  one  to  Loomis 
V.  Oerson,  except  that  in  this  case  there  are  no  mortgages 
paid  off  by  the  purchaser  at  execution  sale.  The  decision  in 
Loomis  V.  Oerson  is  not  made  to  turn  upon  the  right  of  subro- 
gation, if  any,  or  upon  any  equity  growing  out  of  the  pay- 
ment of  the  mortgages.  In  fact  it  would  be  difficult  to  see 
how  that  could,  make  any  difference  in  the  rights  of  the  holder 
of  the  execution  title,  if  the  mortgages  were  paid  without  the 
knowledge  or  consent  of  the  person  purchasing  from  the  oc- 
cupant of  the  homestead.  The  purchaser  at  the  execution 
sale,  either  took  title  by  such  purchase  or  he  took  nothing, 
and  it  is  difficult  to  see  how  he  could  take  any  title  or  interest 
by  a  purchase  at  a  sale  made  without  the  requirem^its  of 
the  homestead  being  complied  with,  when  such  a  sale  was  in 
the  language  of  the  prior  decisions  of  the  court  unauthorized 
and  void.  How  any  equity  could  arise  out  of  a  purchase  at 
a  void  judicial  sale,  it  is  rather  difficult  to  discover. 

This  decision  of  Loomis  v.  Oerson  was  recognized  in  Stev- 
vens  V.  Hollingstvorth,  74  lU.  202,  an  ejectment  suit  based  on 
a  title  derived  through  an  execution  sale,  where  the  court 
says,  ''"Where  a  bill  in  chancery  is  filed  to  set  aside  a  sale,  on 
the  ground  that  the  property  sold  was  the  homestead  of  the 
complainant,  the  chancellor  may,  undoubtedly,  in  the  exer- 
cise of  the  equitable  powers  with  which  he  is  invested,  cause 
the  property  to  be  divided  and  set  aside  the  sale  only  as  to 
80  much  as  shall  be  found,  if  the  property  be  divisible,  of 
the  value  of  $1,000 :  or  require  the  complainant,  if  the  prop- 
erty be  not  susceptible  of  a  division,  to  accept  the  $1,000  for 
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his  homestead,  if  the  purchaser  shall  elect  to  retain  it  and 
pay  the  amount,  as  has  been  held  in  Loomis  v.  Oerson,  supra." 

Loomis  V.  Oerson  cites  no  authority,  Stevens  v.  HolUngs- 
worth,  in  addition  to  Loomis  v,  Oerson  cites  Linton  v. 
Quimby,  57  HL  271,  which  does  not  appear  to  be  in  point  as 
the  only  question  there  was,  whether  the  court  below  erred  in 
refusing  to  set  aside  the  sale  as  to  four  other  lots,  sold  with 
the  homestead  lot,  each  lot  having  been  sold  separately.  The 
court  below  did  set  aside  the  sale  as  to  the  homestead  lot,  al- 
though the  evidence  showed  a  value  of  $3,500 — or  in  other 
words  a  ''surplus"  of  $2,500. 

The  remaining  case  relied  on  by  defendant  is  that  of  Leo- 
pold V.  Krause,  95  111.  440. 

The  homestead  had  been  sold  on  execution,  the  homestead 
act  not  being  complied  with  in  making  the  sale.  The  pur- 
chaser filed  a  bill  to  set  aside  certain  deeds  made  by  the  judg- 
ment debtor  as  fraudulent  and  asked  to  be  declared  the  abso- 
lute owner,  the  answer  was,  that  the  premises  were  a  home- 
stead, and  the  reply  in  argument  was,  that  the  homestead  right 
was  forfeited  by  the  making  of  the  fraudulent  conveyances. 
The  court  after  commenting  on  Hartwell  v.  McDon<Ud,  as 
holding  such  a  sale  void,  say,  that  it  was  an  action  at  law 
and  followed  the  prior  decisions  of  the  court,  which  held, 
that  the  fee  did  not  pass  by  such  a  sale;  that  "everything 
contained  in  that  opinion  must  be  limited  in  its  application 
and  meaning  by  a  consideration  of  the  case  then  under  dis- 
cussion;'' that  "the  relief  which  may  be  had  in  a  court  of 
equity  was  not  then  under  consideration,"  but  was,  in 
Loomis  V.  Oerson,  62  111.  11,  and  after  quoting  from  that  de- 
cision the  court  say,  that  Loomis  v.  Oerson  was  referred  to 
with  approval  in  Stevens  v.  Hollingsworth,  74  111.  202,  and 
quote  the  language  of  the  latter  case,  as  hereinbefore  recited; 
that  the  rule  established  in  those  two  cases  has  never  been 
directly  disapproved  or  criticised  since  it  was  first  announced; 
that  "even  were  we  dissatisfied  with  those  cases,  still  they 
have  become  a  rule  of  property,  and  we  should  hesitate  to 
overrule  them.  But  upon  reconsideration  of  the  question  we 
think  they  are  sustained  by  reason.  A  careful  examinatton 
of  the  language  of  the  statute  will  show,  that  it  prohibits  a 
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sale  of  the  homestead  only  to  the  extent  of  the  $1,000  in 
value,  and  contains  no  prohibition  of  the  sale  of  the  surplus 
over  and  above  that  amount  •  •  •  The  provisions  as 
to  the  manner  in  which  an  execution  sale  is  to  be  made,  are 
simply  directory  and  not  prohibitory.  It  is  not  declared 
that  a  sale  without  setting  off  the  homestead  shall  be  null  and 
void.  Undoubtedly  the  debtor  may  insist  upon  the  statute 
being  complied  with,  and  may  in  apt  time,  no  doubt,  apply 
to  a  court  of  equity  to  set  aside  the  sale  whenever  a  noncom- 
pliance with  the  statute  has  injurumsly  affected  him."  The 
opinion  then  argues  that  the  provision  of  the  statute  requir- 
ing the  homestead  to  be  set  off  is  manifestly  principally  for 
the  benefit  of  the  judgment  creditor,  and  suggests  that  such 
sale  may  pass  an  equitable  title  in  the  surplus  of  value  and 
entitle  the  holder  thereof  to  file  a  bill  for  setting  off  the 
homestead,  or  the  appointment  of  commissioners  to  make  a 
division  **and  perhaps  for  other  equitable  relief,  yet  this  bill 
seeks  no  such  relief;"  that  there  is  no  prayer  to  set  off  the 
homestead,  no  offer  to  pay  $1,000;  that  ''the  complainant  has 
come  for  the  aid  of  a  court  of  equity,  he  should  have  it  only 
on  equitable  terms,  •  •  •  if  by  reason  of  the  irregu- 
larity of  selling  without  having  the  homestead  set  off,  the 
property  was  sold  at  a  sacrifice,  complainant  should  permit 
his  sale  to  be  set  aside  upon  payment  of  his  judgment,  if  the 
parties  in  interest  in  the  land  are  willing  to  pay  the  same." 

I  have  reviewed  and  quoted  thus  liberally  from  the  su- 
preme court  decisions,  that  it  may  be  seen  how  irreconcilable 
they  are.  It  is  another  illustration  of  the  dilemma  in  which 
the  nisi  priv^  judge  often  findis  himself  in  attempting  to  ar- 
rive at  a  conclusion  from  the  decisions  of  our  supreme  court. 
If  I  decide  in  favor  of  the  principles  land  down  in  the  first 
and  by  far  the  most  numerous  class  of  the  decisions  referred 
to,  complainants  are  entitled  to  a  decree  setting  aside  the 
sale  of  this  property  upon  the  payment  of  $350  with  interest. 
If  I  decide  in  favor  of  the  principles  declared  in  the  three 
decisions  last  mentioned,  the  defendant,  Dorrance,  is  entitled 
to  this  property  of  the  net  value  of  $25,000  to  $30,000  upon 
the  payment  of  $1,000. 

Does  the  fact,  that  the  act  of  1873  created  an  estate  of 
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homesteady  whereas  the  prior  acts  only  recognized  an  ex- 
emption, make  any  difference  as  to  the  principles  of  law,  or 
the  decisions  governing  the  case?  A  construction  of  the  new 
statute  of  1873,  is  found  in  Hotchkiss  v.  Brooks,  93  IlL  386, 
which  was  a  bill  filed  by  Hotchkiss  against  Sarah  Brooks,  to 
have  her  homestead  interest  in  a  lot  'wrhich  he  acquired  by 
deed  from  her  husband,  set-off,  and  if  the  property  was  not 
divisible,  then  that  appraisers  might  be  appointed,  and  if  the 
appraisement  should  exceed  $1,000,  then  that  defendant  be  re- 
quired to  take  $1,000  and  surrender  possession.  Brooks  had 
separated  from  his  wife  and  abandoned  the  homestead  The 
property  was  appraised  at  $4,750,  and  decree  went  in  favor 
of  complainant.  The  supreme  court  say  **It  is  true  the  right 
conferred  upon  a  party  who  occupies  a  tract  or  lot  of  gromiJ 
as  a  homestead,  under  the  act  of  1857,  was  a  mere  exemption, 
and  it  is  also  true,  that,  by  the  act  of  1873,  an  estate  of  home- 
stead was  created;  but,  aside  from  the  fact  that  one  is  called 
an  exemption  and  the  other  an  estate,  it  might  be  difficult  to 
determine  the  difference  between  the  two,  in  so  far  as  the 
rights  and  privileges  conferred  upon  appellee  in  this  case 
are  concerned.  Under  the  one  statute,  the  rights  conferred 
seem  to  be  as  great  as  under  the  other;  and  we  perceive  no 
reason  why  a  decision  made  under  the  old  statute  would  not 
be  applicable  under  the  new  one." 

The  year  before  the  decision  last  quoted,  to  wit:  in  1873, 
Justice  Scholfield  in  Eldridge  v.  Pierce,  90  lU.  474,  reviews 
the  two  acts  of  1857  and  1873,  in  a  very  able  manner,  point- 
ing out  the  effect  of  the  change  from  an  ** exemption"  to  an 
''estate"  of  homestead.  In  that  case,  the  occupant  of  the 
homestead  lot  made  a  mortgage  without  release  of  the  home- 
stead right,  and  subsequently  made  two  other  mortgages  with 
release  of  homestead  right.  He  subsequently  surrendered 
possession  to  the  last  mortgagees.  A  bill  was  filed  by  first 
mortgagee  to  foreclose,  who  alleged  that  there  had  been  an 
abandonment  of  the  homestead  and  that  therefore  the  second 
mortgagees  were  in  all  respects  subordinate  to  his.  The  court 
referred  to  the  prior  statutes  exempting  from  levy  and  forced 
sale,  the  lot  occupied  as  a  homestead  and  say  '4t  was  held 
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that  this  did  not  create  a  new  estate,  but  simply  an  exemp- 
tion; and  where  the  holder  of  the  homestead  conveyed  with- 
out relinquishing  the  exemption,  he  transferred  the  fee,  but 
the  operation  of  the  deed  was  suspended  until  the  premises 
were  abandoned  or  possession  was  surrendered."  McDonald 
V.  Crandall,  43  HI.  231;  Coe  v.  Smith,  47  111.  225;  Hewitt  v. 
Templeton,  48  HI.  367;  Hartwell  v.  McDonald,  69  111.  293. 
And  also,  **that  the  exemption  did  not  aflfect  the  rights  of 
heirs  or  devisees/'  citing:  70  111.  263,  72  111.  24,  80  HI.  84, 
and  76  IlL  541.  "The  phraseology  of  the  act  in  force  July  1, 
1873,  leaves  no  room  for  doubt,''  says  the  court,  **that  the 
general  assembly  designed  to  change  the  law  in  both  these  re- 
spects. To  meet  the  objection  that  the  former  acts  created 
no  new  estate,  it  expressly  declares  that  'every  householder,' 
etc.,  shall  be  entitled  to  an  estate  of  homestead  to  the  extent 
in  value  of  $1,000 — ^thus  creating  a  new  estate;  and,  to  meet 
the  objection  that  the  former  exemption  did  not  affect  the 
rights  of  heirs  and  devisees,  it  declares  that  such  homestead 
(i.  e.  the  estate  of  homestead  to  the  extent  in  value  of  $1,000) 
shall  not  only  be  exempt  from  attachment,  judgment,  levy 
or  execution,  sale  for  the  payment  of  debts,  or  other  purposes, 
but  that  it  shall  also  be  exempt  from  the  laws  of  conveyance, 
descent  and  devise,  except  as  therein  provided." 

After  commenting  on  the  change  made  by  the  4th  and  6th 
sections,  the  (Jourt  proceeds,  *'it  would  be  difficult  to^  employ 
language  more  clearly  expressing  that  the  householder  is  now 
invested  with  an  estate,  (one  before  unknown  to  the  law  of 
homestead),  to  the  extent  in  value  of  $1,000,  which  can  only 
be  incumbered  or  aliened  in  the  mode  prescribed  by  the  stat- 
ute. Where  the  property  in  which  this  estate  exists  exceeds 
in  value  $1,000,  the  excess  is  plainly  unaffected  by  the  estate, 
that  is  to  say,  the  excess  is  liable  to  the  same  lien  of  judg- 
ment, attachment,  etc.,  and  to  be  aliened  in  the  same  maimer 
that  other  real  property  of  the  householder  is.  Where,  how- 
ever, the  property  does  not  exceed  in  value  $1,000,  the  estate 
embraces  the  entire  title  and  interest  of  the  householder 
therein,  leaving  no  separate  interest  in  him,  to  which  liens 
can  attach  or  which  he  can  alien^  distinct  from  the  home- 
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stead."  Also  **that  abandoning  or  surrendering  possession 
pursuant  to  the  conveyance  of  the  property,  is  not  an  aban- 
donment of  the  estate  of  homestead." 

In  the  case  of  Browning  v,  Harris,  99  111.  456,  which  wa» 
a  bill  to  foreclose  a  mortgage ;  there  was  no  release  of  home- 
stead property  worth  less  than  $1,000,  and  no  possession  was. 
given,  nor  was  there  any  abandonment.  Justice  Mulkey  re- 
views the  new  act,  the  eflFect  of  the  change  of  the  exemption 
to  an  estate,  and  aflRrms  the  doctrine  of  Eldridge  v.  Piercer 
90  111.  supra. 

Without  desiring  to  criticise  the  supreme  court,  it  appears 
to  me  that  some  confusion  has  arisen,  in  the  decisions  made 
under  the  homestead  act,  as  it  existed  prior  to  1873,  by  the 
statement  in  some  of  the  decisions,  of  a  principle  unnecessary 
to  the  case  before  the  court: — That  where  the  value  of  the 
lot  occupied  as  a  homestead,  exceeded  $1,000,  a  judgment  was- 
a  lien  upon  the  **excess"  or  '^surplus"  or  **residue"  or  "over- 
plus," over  and  above  $1,000,  as  in  McDonald  v.  CrandaUr 
43  111.  231;  Haworth  v.  Travis,  67  111.  301,  and  others.  If 
the  judgments  were  a  lien  on  the  lot  of  ground,  if  worth  more 
than  $1,000,  why  were  they  not  a  lien  and  capable  of  enforce- 
ment in  the  order  of  their  priority,  when  the  lot  of  ground 
worth  less  than  $1,000  was  abandoned  as  a  homestead  1  Our 
supreme  court  following  the  logical  sequence  of  the  doctrine 
declared  in  Green  v.  Marks,  held  where  there  were  two  judg- 
ments and  the  debtor  abandoned  the  homestead,  not  the  senior 
judgment,  but  that  the  junior  judgment  creditor  who  had 
made  the  first  levy  would  be  entitled  to  priority.  Bliss  v. 
Clark,  39  lU.  590. 

Whatever  may  be  the  effect  of  the  change  of  the  law  making 
what  was  before  an  ** exemption"  an  ''estate  of  homestead" 
as  to  the  ** excess"  in  value  over  $1,000,  I  think  it  must  be 
conceded,  that  it  was  not  correct  to  call  the  statutory  right 
to  subject,  in  the  manner  pointed  out  by  the  statute,  this 
** excess"  or  surplus  value  to  the  satisfaction  of  the  judgment 
a  lien  upon  such  excess  or  surplus. 

It  was  no  more  a  lien  than  is  the  right  of  a  mechanic  to 
enforce  a  claim  against  a  building,  a  lien,  until  it  is  judicially 
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ascertained  and  declared  to  be  such, — it  is  no  more  a  lien 
than  is  a  judgment  in  Cook  county  a  lien  on  lands  of  the 
debtor  in  Kane  county,  yet  the  latter  may  be  sold  upon  the 
judgment  in  the  mode  pointed  out  by  the  statute;  or  than  is 
a  judgment  a  lien  on  personal  property. 

As  Justice  Walker  says,  in  the  leading  and  very  able  de- 
cision upon  the  homestead  law,  Green  v.  Marks,  supra, 
the  only  right  to  proceed  against  the  lot  of  ground  occupied 
as  a  homestead  is  given  by  the  statute  and  *'the  statute  is 
silent  as  to  any  lien."  The  proceeding  to  sell  the  lot  of 
ground  occupied  as  a  homestead  is  purely  a  statutory  pro- 
ceeding. 

The  title  to  land  could  not  be  divested  by  any  proceeding 
upon  a  judgment  at  common  law,  and  the  right  to  divest  a 
debtor  of  his  title  to  the  lot  of  ground  occupied  as  a  residence 
where  its  value  exceeds  $1,000,  being  a  purely  statutory  right, 
the  mode  pointed  out  by  the  statute  and  none  other,  must  be 
pursued. 

Nor  does  the  fact  that  the  new  statute  creates  an  estate  of 
homestead  in  my  opinion  make  a  judgment  a  lien  on  the  ex- 
cess of  value  over  $1,000.  The  general  assembly  in  passing 
the  act  were  legislating  as  to  the  manner  in  which  the  lot  of 
ground  occupied  as  a  homestead  might  be  aliened,  pass  by 
devise  or  descent,  or  be  sold  upon  judgment  or  decree,  and  as 
to  the  best  means  of  preserving  the  homestead  to  the  debtor,, 
his  wife  and  family. 

Having  failed  to  declare  a  judgment  or  decree  to  be  a 
lien  on  the  lot  or  any  portion  of  it,  it  can  only  become  a  lien 
on  the  excess  or  surplus  value  by  virtue  of  the  general  stat- 
ute making  judgments  and  decrees  liens  upon  all  the  real  es- 
tate of  the  debtor,  but  where  the  legislature  singles  out  par- 
ticular property  and  legislates  as  to  that,  can  it  be  said  that 
the  statute  provisions  as  to  liens  on  the  real  estate  generally 
of  all  debtors  shall  be  held  to  apply  to  that  particular  prop- 
erty? I  think  not!  If  the  lien  arises  as  to  the  surplus  value 
by  reason  of  the  general  statute  as  to  judgment  liens,  I  can 
not  see  why — as  the  homestead  interest  is  a  conditional  estate 
liable  to  cease  upon  abandonment — the  judgment  is  not  also 
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a  lien  upon  the  fee,  subject  to  the  homestead  without  regard 
to  the  value  of  the  homestead. 

It  does  not,  however,  necessarily  follow  that  if  the  judg- 
ment is  a  lien  on  the  interest  of  the  debtor,  which  is  in  ex- 
cess of  $1,000,  the  value  of  the  homestead  interest,  that  such 
property  or  such  excess  can  be  sold  in  any  other  manner  than 
that  provided  by  the  homestead  act 

A  specification  of  the  particular  mode  in  which  the  tot  of 
ground  used  as  a  homestead  may  be  sold  on  execution,  where 
its  value  exceeds  one  thousand  dollars,  excludes  all  presump- 
tion that  the  legislature  intended  it  should  be  sold  in  any 
other  manner. 

It  will  be  noticed,  that  while  the  general  assembly  changed 
the  old  law  by  creating  an  estate  of  homestead  in  place  of  an 
exemption,  yet  in  those  section  (now  sections  9,  10,  11  and 
12  of  the  law  of  1873)  relating  to  the  sale  on  execution  where 
premises  occupied  as  a  homestead  exceed  in  value  $1,000,  no 
change  was  made.  All  the  prohibitions  against  the  sale  of 
the  lot  for  a  less  sum  than  $1,000,  and  all  the  requirements 
as  to  setting  off  the  homestead,  if  it  can  be  done — if  not,  then 
the  appraisement  to  be  made ;  notice  to  be  given  to  the  debtor 
to  pay  on  the  judgment  the  excess  of  appraisement  over 
$1,000  within  sixty  days — all  remain  in  the  new  law  precisely 
as  in  the  old  law. 

In  this  regard  the  decisioiis  under  the  old  statute  holding 
the  sale,  without  complying  with  the  homestead  act,  to  be  un- 
authorized and  void  and  to  pass  no  title,  are  just  as  applica- 
ble under  the  present  statute  as  under  the  prior  ones.  While 
there  is  some  language  in  the  opinions  in  Eldridge  v.  Pierce, 
supra,  and  Browning  v.  Harris,  99  111.  456,  construing  the  new 
homestead  act  of  1873,  which  appears  to  be  to  the  effect, 
that  the  surplus  value  may  be  sold  without  regard  to  the 
homestead  act,  yet  in  both  those  cases  the  conveyances  were 
voluntary,  and  the  question  as  to  the  right  to  sell  the  surplus 
without  first  setting  off  the  homestead,  or  if  indivisible,  hav- 
ing an  appraisement,  etc.,  was  not  before  the  court 

I  confess  that  I  am  utterly  unable  to  comprehend  the  equi- 
ties and  equitable  rights  which  the  court  appear  to  desire  to 
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establish  in  the  three  cases  in  the  62,  74  and  95  Illinois.  I 
can  not  understand  how  a  purchaser  under  an  execution  sale, 
purely  a  statutory  proceeding,  can  acquire  an  **  equitable 
title"  to  the  surplus  in  value  over  $1,000.  It  appears  to  me, 
that  where  a  judgment  debtor  has  a  l^al  title  to  land,  that 
the  title  acquired  by  a  purchaser  at  an  execution  sale  of  that 
land  must  be  a  legal  title  and  can  not  be  an  equitable  title. 
He  acquires  a  legal  title,  or  he  acquires  no  title.  A  legal 
title  passes  or  no  title  passes.  An  equitable  title  is  where 
one  has  the  right  by  reason  of  the  application  of  some  equita- 
ble doctrine  to  demand  a  conveyance  of  the  legal  title  to 
land  held  by  another.  As  for  instance,  where  a  guardian  has 
purchased  property  of  his  ward  the  day  after  he  acquires  his 
majority;  and  where  one  buys  land,  supposing  he  is  acquir- 
ing the  legal  title,  and  the  owner  of  the  legal  title  silently 
and  fraudulently  stands  by  and  sees  him  make  the  purchase. 

What  equitable  maxim  or  doctrine  can  be  invoked,  which 
will  make  the  sale  of  the  homestead  lot  which  is  an  unauthor- 
ized and  void  act,  passing  no  title  when  the  purchaser  seeks 
to  enforce  it  in  a  court  of  law,  69  111.,  a  valid  and  authorized 
act  passing  an  equitable  title,  62  111.,  when  the  purchaser 
comes  in  to  a  court  of  chancery?  How  can  any  equity  arise 
from  er  be  founded  upon,  a  violation  of  statutory  provisions? 

This  doctrine  that  a  sale  of  the  lot  occupied  as  a  homestead, 
without  setting  oflf  the  homestead  carries  the  title  subject  to 
the  homestead  right  of  $1,000,  asserted  in  Loomis  v.  Oerson, 
and  Stevens  v.  Hollingsworth,  supra,  is  declared  in  Leopold 
V,  Krause,  supra,  to  have  become  a  rule  of  property, — ^what 
am  I  to  do  with  exactly  the  opposite  rule  of  property  de- 
clared in  more  than  a  score  of.  decisions  commencing  with 
Oreen  v.  Marks,  supra,  and  ending  with  Hartwell  v.  McDon- 
ald, supra,  and  recognized  and  reaffirmed  as  good  law  in  a 
case  still  later  than  the  95  111.,  to  wit:  Hartman  v.  Schultz, 
101  111.  437. 

It  is  a  noticeable  fact  that  in  each  of  the  three  cases  of 
Loomis  V,  Oerson,  Stevens  v.  Hollingsworth  and  Leopold  v. 
Krause,  so  much  of  the  opinion  as  is  in  opposition  to  the 
hitherto  well  established  rule  of  property,  that  such  a  sale  as 
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was  made  in  this  case  is  unauthorized  and  void,  will  be  found 
upon  examination  to  be  obiter  of  the  court,  or  at  least,  so 
much  in  the  nature  of  obiter  as  not  to  demand  that  it  be 
followed,  certainly  not,  in  opposition  to  the  long  line  of  cases 
cited,  ante,  holding  a  contrary  doctrine.  In  Loomis  v.  Ger- 
son,  the  owner  of  the  homestead  after  judgment  had  sold  the 
property,  and  the  purchaser  applied  to  have  the  sale  set  aside 
absolutely.  In  Leopold  v.  Krause,  supra,  the  bill  was  filed 
by  a  purchaser  under  execution  to  set  aside  certain  convey- 
ances made  by  the  homestead  occupant,  as  fraudulent,  while 
the  other  case  of  Stevens  v.  Hollingsworth,  was  an  action  of 
ejectment,  and  the  question  as  to  what  relief  could  be  had 
in  equity  was  not  before  the  court. 

So  that  as  yet,  the  supreme  court  has  never  sustained  a 
bill  by  a  purchaser  at  an  execution  sale,  made  without  follow- 
ing the  requirements  of  the  homestead  act,  seeking  as  against 
the  judgment  debtor,  to  have  set  oflf  the  homestead,  or  if 
indivisible,  to  be  declared  the  absolute  owner,  and  entitled  to 
possession  on  the  payment  of  $1,000.  Until  the  supreme 
court  has  sustained  a  decree  granting  that  specific  relief,  I  do 
not  feel  called  upon  to  follow  the  doctrine  laid  down  in  the 
three  cases  commented  upon,  in  opposition  to  the  rule  of 
property  established  by  so  many  of  its  other  decisions,  and 
so  much  opposed  to  my  own  judgment. 

The  case  of  Kerr  v.  S.  P.  ComWs,  8  Bissell,  276,  Fed. 
Cas.  No.  7733,  was  upon  a  bill  in  chancery,  and  in  that  case 
the  U.  S.  court  followed  Hartwell  v.  McDonald,  supra.  That 
decision  has  since  been  aflSrmed  by  the  supreme  court  of  the 
United  States,  and  as  before  stated,  our  own  supreme  court 
have  again  recognized  the  doctrine  of  Hartwell  v.  McDonald 
upon  a  bill  in  chancery  to  set  aside  the  sale  of  the  homestead, 
in  the  case  of  Hartman  v.  Schultz,  supra. 

The  cross-bill  in  this  case  will  give  the  supreme  court  the 
opportunity,  upon  a  bill  praying  the  specific  relief,  of  decid- 
ing, whether  on  an  execution  sale,  made  without  complying 
with  the  Homestead  Act,  the  homestead  occupant  can  be 
turned  out  on  the  pajrment  of  the  $1,000. 

The  court  in  Leopold  v.  Krause,  supra,  has  held  in  oppo- 
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sition  ta  a  long  line  of  prior  decisions  hereinbefore  referred 
to,  that  the  provisions  of  the  homestead  act,  as  to  the  setting 
off  the  homestead  and  the  appointment  of  commissioners, 
where  the  value  of  the  lot  exceeds  $1,000  are  merely  direc- 
tory, and  not  mandatory,  but  have  not  held,  that  section  9  of 
the  act  which  reads  as  follows:  '*No  sale  shall  be  made  of 
the  premises  on  such  decree  or  execution  unless  a  greater 
sum  than  $1,000  is  bid  therefor '*  is  also  merely  directory. 
The  case  of  Harinum  v.  Schultz,  supra,  holds,  that  it  is  pro- 
hibitory of  any  sale,  except  for  a  greater  sum  than  $1,000, 
and  I  think  any  court  considering  the  strong  language  for- 
bidding the  sale  in  section  9,  in'  connection  with  sections  10, 
11  and  12,  would  be  justified  in  this  case,  where  the  bid  was 
only  $350,  in  following  Hartman  v.  Schultz,  supra,  rather 
than  Leopold  v.  Krause,  supra,  and  in  pronouncing  this  sale 
void,  passing  no  title. 

But  even  if  I  felt  compelled  to  follow  Leopold  v,  Krause, 
relief  might  be  granted  the  complainant  in  this  cause.  That 
case  qualifies  the  doctrine  of  LoonUs  v.  Oerson,  supra,  and 
Stevens  v.  HolUngsworih,  supra,  by  holding,  that  if  the  prop- 
erty is  sold  at  a  sacrifice,  by  reason  of  the  irregularity  of 
selling  without  setting  off  the  homestead,  the  purchaser  should 
permit  his  sale  to  be  set  aside  upon  the  payment  of  his  judg- 
ment. Not  only  was  this  property  worth,  net,  $25,000  to 
$30,000,  sold  for  $350,  but  no  such  sale,  it  can  be  sup- 
posed, would  have  been  permitted  by  Hastings,  had  an  ap- 
praisement been  had,  and  the  sixty  days  prior  notice  given  to 
him,  as  provided  by  the  homestead  act.  As  Dorrance  has 
purchased  since  the  sheriff's  deed  was  made,  having  no  other 
notice  than  that  derived  from  the  occupation  of  the  Hastings, 
the  relief  could  only  be  granted,  on  condition  that  the  com- 
plainants pay  him  the  amount  of  cash  paid  by  him,  $2,132, 
and  interest,  to  which  extent  only  would  he  be  considered  a 
bona  fide  purchaser  for  value. 

But  I  prefer  to  present  the  case  to  the  supreme  court, 
whether  or  not,  such  an  execution  sale  is  not  both  at  law  and 
in  equity  unauthorized  and  void  and  ** passes  no  title." 

As  to  the  other  points  it  is  unnecessary  to  decide  them ;  but 
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I  will  say  that  I  have  carefully  considered  all  the  authorities 
cited,  and  am  of  opinion,  that  if  the  judgment  creditor  could 
sell  the  lot  of  ground  subject  to  a  homestead  as  this  was  sold, 
the  fact  that  it  was  susceptible  of  division  into  two  parts,  and 
should  have  been  so  offered  for  sale  by  the  sheriff,  when  taken 
in  connection  with  the  fact,  that  a  part  of  the  building  was 
occupied  as  a  homestead  and  with  the  fact  that  the  judgment 
creditor  who  became  purchaser,  carried  on  business  within 
200  feet  of  the  lot  sold,  and  knew  Hastings,  and  saw  him 
every  few  days,  but  failed  to  notify  him  that  his  homestead, 
in  which  he  had  an  equity  of  at  least  $25,000,  had  been  sold 
and  bought  in  by  him  for  $350,  makes  such  a  case  of  wrong, 
oppression  and  inequitable  conduct  on  the  part  of  the  cred- 
itor, that  taken  in  connection  with  the  gross  inadequacy  of 
price,  calls  loudly  to  a  court  of  equity  for  relief.  It  is  a 
case  that  falls  clearly  within  the  principles  laid  down  by  our 
supreme  court  in  Morris  v.  Bobey,  73  111.  462 ;  Hay  v.  Baugh, 
77  111.  500;  Bradley  v.  Luce,  99  lU.  234;  Cassidy  v.  Cook,  99 
111.  385.  The  object  of  the  statute  in  permitting  the  sale  of 
real  estate  upon  a  judgment,  is  to  enable  a  creditor  to  collect 
his  debt,  and  not  to  enable  him  to  speculate  off  his  debtor's 
misfortunes. 

Let  the  decree  be  prepared  setting  aside  the  execution  sale 
and  deeds  issued  upon  and  subsequent  thereto;  also  setting 
aside  the  satisfaction  of  the  judgment,  and  requiring  the  com- 
plainants to  pay  into  court  the  amount  bid  at  the  sale,  $350, 
with  interest  thereon,  cross-bill  to  be  dismissed;  each  party 
to  pay  his  own  costs. 


{Superior  Court  of  Cook  County,  In  Chancery,^ 

Bardeen  Paper  Company,  et  al. 

vs. 

The  Western  Coated  Paper  ft  Card  Company,  et  aL 

(1903.)     - 
1.  Corporations — ^Whether  Stock  Full  Pad).    Where  half  of  the 
capital  stock  of  a  corporation  is  issued  in  payment  for  the 
right  to  use  a  patented  process  for  the  manufacture  of  which 
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the  corporation  was  formed,  it  was  held  that  In  the  absence 
of  fraud  the  stocl:  must  be  considered  as  full  paid  even  though 
the  patented  process  was  of  an  uncertain  value. 

2.  Same.    The  fact  that  part  of  the  shares  of  stock  of  a  corporation 

taken  in  exchange  for  .the  right  to  use  a  patented  process,  were 
distributed  among  promoters  as  a  bonus,  does  not  show  that 
there  was  a  fraudulent  overval  nation  of  the  patented  process. 

3.  DiEBCTOBS — ^FBAXTD   OF — PERSONAL   PBOUT    IN    RELATION    TO    COBFO- 

KATE  Transactions.  Where  a  director  of  a  corporation  receivea 
a  num^r  of  the  shares  of  the  capital  stock  of  the  corporation 
from  the  person  to  whom  the  same  were  issued  in  exchange 
for  certain  patent  rights,  it  was  held  that  such  shares  were 
the  property  of  the  corporation  and  the  director  must  account 
for  their  value. 

4.  DiBECTOB — ^DeALINQ     WITH     CJOBPOBATE     PBOPEBTT     FOB     HiS     OWN 

Benefit.  While  a  director  of  a  corporation  is  not  a  technical 
trustee,  his  relation  to  the  corporation  is  a  fiduciary  one,  and 
he  cannot  deal  with  the  corporate  property  for  his  own  benefit, 
or  use  it  for  his  individual  purpose. 

5.  Salaries  of  Cobporate  Officebs — When  Illegal.    Where  a  salary 

is  voted  to  a  corporate  officer  by  his  procurement,  or  where  his 
vote  is  necessary  to  pass  the  resolution  the  action  is  void  and 
such  officer  can  be  compelled  to  refund.     (See  note  8.) 

Dupee,  Judah,  WUlard  dk  Wolf,  solicitors  for  oomplain- 
ants.    James  D.  Andrews,  of  counsel. 
Rubens,  Dupuy  &  Fischer,  solicitors  for  defendants. 

i 
Statement.  ^ 

HOLDOM,  J.: — 

The  complainants,  judgment  creditors  of  the  defendant 
corporation,  whose  judgments  remain  unpaid,  and  upon  each 
of  which  executions  have  been  duly  returned  by  the  sheriff 
unsatisfied,  have  brought  this  bill  under  section  49  of  the 
chancery  act  and  paragraph  8  of  the  corporation  act,  being 
a  creditor's  bill,  upon  the  theory  that  the  defendants  Schmidt, 
Marquis  and  Pagenstecher  are  indebted  to  the  defendant  cor- 
poration for  unpaid  stock  subscriptions  and  for  money  due 
to  the  corporation  for  salaries  received  by  them  as  president, 
vice  president  and  treasurer,  respectively,  under  a  void  reso- 
lution passed  by  the  board  of  directors  of  the  company  Jan- 

21 
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uary  9,  1893.    Pagenstecher  has  since  deceased  and  the  bill 
abates  as  to  him. 

Prior  to  February  9,  1891,  Joseph  B^ayser  had  invented  a 
process  for  coating  paper  on  both  sides,  and  had  procured 
letters  patent  upon  the  same  from  the  United  States,  number 
445955.  On  that  date  his  wife,  Johanna  Kayser,  she  being 
the  owner,  entered  into  a  contract  with  Joseph  Sachs  and 
John  W.  Krueger  to  the  effect  that  if  they  would;  on  or  be- 
fore the  9th  of  September,  1891,  procure  a  corporation  to  be 
formed  with  a  capital  stock  of  $100,000,  and  procure  $50,000 
in  cash  to  be  paid  to  such  company  as  part  of  its  capital,  and 
also  procure  $50,000  of  the  shares  of  such  company  to  be 
issued  to  her  as  full  paid  up  stock,  she  would  sell  and  assign 
said  letters  patent  and  would  transfer  100  shares  of  such 
stock  to  John  W.  Krueger  and  150  shares  to  Joseph  Sachs 
and  100  shares  to  promoters  of  such  company  to  be  designated 
by  Krueger  and  Sachs;  that  on  the  same  day  said  Sachs  and 
Krueger  and  Joseph  Kayser,  the  inventor,  made  an  agree- 
ment in  writing  wherein  it  was  recited  that  the  Western 
'Coated  Paper  and  Card  Company,  with  principal  offices  at 
Chicago,  was  about  to  be  incorporated  under  the  laws  of  Illi- 
nois, with  a  capital  of  $100,000,  for  the  purpose  of  manufac- 
turing and  selling  lithographic,  chromo  and  other  coated  pa- 
per, and  that  Sachs  and  Krueger  were  to  be  two  of  the  orig- 
inal incorporators,  and  they  desired  to  secure  the  services  of 
Joseph  Kayser,  and  the  said  Kayser  did  agree  to  serve  said 
Sachs  and  Krueger  or  their  assigns  in  such  business  and  to 
act  as  manager  and  superintendent  of  the  factory  of  said 
contemplated  company  when  the  company  was  incorporated 
and  $100,000  of  stock  subscribed  and  fully  paid,  at  a  salary 
of  $4,000  per  annum,  payable  in  weekly  installments,  and 
also  procure  the  services  of  his  son,  Alfred  C.  Kayser,  as  as- 
sistant superintendent  at  a  salary  of  $2,000  per  annum,  cove- 
nanting that  said  Kayser  and  his  son  were  fully  acquainted 
with  the  process  of  manufacturing  coated  paper,  the  employ- 
ment to  continue  for  five  years,  with  a  covenant  that  Sachs 
and  Kayser  might  assign  said  contract  to  the  contemplated 
company. 
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Through  the  efforts  of  Sachs  and  Krueger  the  defendant 
coii>oration  was  formed  in  April,  1891,  with  a  capital  stock 
of  $100,000,  divided  into  1,000  shares  of  $100  each.  At  first 
the  directors  consisted  of  seven  persons,  viz.,  Krueger,  Sachs, 
the  defendants,  Schmidt  and  Marquis,  and  Pagenstecher, 
James  White  and  H.  J.  Smith.  The  following  year  the  num- 
ber of  directors  was  reduced  to  five.  White  and  Smith  retiring. 
On  the  13th  of  April,  1891,  the  defendant  Leo  Schmidt  was 
elected  president,  Krueger,  secretary,  and  Pagenstecher,  treas- 
urer, of  the  company.  At  that  meeting  by-laws  were  adopted, 
article  VIII  reading:  ** Salaries  of  all  oflScers  and  employees 
of  the  company  shall  be  fixed  by  the  board  of  directors."  On 
May  19,  1892,  the  defendant  Schmidt  was  re-elected  presi- 
dent, and  A.  N.  Marquis  elected  vice-president,  Pagenstecher, 
treasurer,  and  John  W.  Krueger,  secretary. 

At  the  directors'  meeting  of  July  8,  1891,  the  following 
communication  was  read  to  the  board: 
*^To  the  Western  Coated  Paper  &  Card  Company. 

Gentlemen:  I  am  the  owner  of  the  letters  patent  of  the 
United  States  of  America  for  a  new  and  useful  improvement 
in  the  apparatus  for  coated  paper,  which  letters  patent  are 
number  445955,  dated  February  23,  1891,  which  I  agree  to 
assign  and  transfer  to  you  in  consideration  of  your  issuing 
to  me  $50,000  worth  of  the  capital  stock  of  your  company, 
said  shares  of  stock  being  one-half  of  the  entire  capital,  full- 
paid  and  non-assessable.  In  addition  thereto  I  agree,  with 
my  husband,  Joseph  Kayser,  and  my  son,  A.  C.  Kayser,  to 
deposit  for  your  sole  use  with  any  reliable  trust  company, 
certain  receipts  or  formulas  used  in  coated  paper. 

Yours  truly, 

Johanna  Kayser. 

The  corporation  record  shows  the  following  action  taken 
upon  said  proposition:  ** Resolved,  that  we  accept  the  propo- 
sition of  Mrs.  Johanna  Kayser,  in  which  she  is  joined  by 
Joseph  Kayser  and  A.  C.  Kayser,  and  the  president  and  sec- 
retary of  our  company  are  hereby  authorized  and  directed  to 
issue  to  the  said  Johanna  Kayser  on  her  order  said  $50,000 
worth  of  stock  of  this  Western  Coated  Paper  &  Card  Com- 
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pany.  Thereupon  these  receipts  or  formulas  for  using  coated 
paper  were  sealed  in  presence  of  directors  by  Joseph  and  A. 
C.  Kayser  and  placed  with  the  Illinois  Trust  &  Savings  Bank 
with  the  following  remarks  on  the  sealed  envelope:  'The 
within  documents  are  deposited  with  the  Illinois  Trust  Com- 
pany by  Joseph  Kayser  and  A.  C.  Kayser  and  Western  Coated 
Paper  &  Card  Company.'  " 

Mrs.  Kayser  had  theretofore  subscribed  for  500  shares  of 
stock. 

At  this  time  Leo  Schmidt  was  a  director  and  president  of 
the  company,  and  had  subscribed  for  $10,000  of  this  stock 
and  had  also  paid  for  $10,000  of  stock  issued  to  Pagenstecher, 
who  was  his  brother-in-law.  An  assignment  of  the  contract 
of  service  with  Joseph  Kayser  was  made  to  the  company  by 
Krueger  and  Sachs  and  accepted  by  the  company  in  writing, 
Leo  Schmidt  executing  the  acceptance  as  president  in  behalf 
of  the  company,  and  stock  certificate  No.  1  of  the  company 
for  500  shares  was  thereupon  issued  to  Mrs.  Johanna  Kayser, 
dated  July  1,  1891.  That  certificate  was  afterward  surren- 
dered and  canceled  and  in  its  place  fifty  shares  were  issued 
to  A.  C.  Kayser,  135  shares  to  Joseph  Sachs,  eighty  shares  to 
John  "W.  Krueger,  fifty-four  shares  to  Leo  Schmidt,  thirty- 
five  shares  to  John  E.  Wright,  thirty-five  .shares  to  John 
White,  thirteen  shares  to  Fred  C.  Laird  and  thirteen  shares 
to  W.  H.  Lee.  The  fifty-four  shares  issued  to  Leo  Schmidt 
were  in  the  nature  of  a  bonus  for  his  having  interested 
himself  in  subscribing  to  the  stock  of  the  company  for  him- 
self and  Pagenstecher  200  shares,  and  this  understanding  was 
had  prior  to  the  making  of  such  subscription  and  prior  to  his 
election  as  a  director  and  president  of  the  company,  and  this 
subscription  for  two  hundred  shares  of  stock  made  the  stock 
fully  subscribed  for. 

One  H.  J.  Smith  failed  to  make  good  his  subscription  of 
$5,000,  and  Leo  Schmidt  took  $2,000  of  this  stock  and  a  Mr. 
Hutchinson  the  remaining  $3,000.  Schmidt  paid  altogetiier 
$22,000  to  the  company  for  his  own,  Pagenstecher 's  and  $2,000 
of  the  Smith  stock  subscription.  Of  the  shares  of  stock  is- 
sued to  Johanna  Kayser,  Leo  Schmidt  acquired  from  White, 
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Wright,  Laird,  tee  and  Kruegerl26  shares,  for  which  he 
paid  from  $80  to  $100  per  share. 

The  president  and  vice-president  to  January  9,  1893,  had 
served  without  salary.  On  that  day  at  the  meeting  of  the 
board  of  directors  the  following  resolution  was  passed:  '' Re- 
solved, that  the  president  of  the  Western  Coated  Paper  & 
Card  Company  receive  a  salary  of  $5,000  per  annum,  and  the 
vice-president  a  salary  of  $500  per  annum,  and  the  treasurer 
an  additional  $1,000."  There  were  present  at  this  meeting 
Schmidt,  Marquis,  Pagenstecher,  Krueger  and  Kayser.  The 
evidence  shows  that  Krueger  and  Kayser  refused  to  vote  on 
this  resolution.  Krueger,  the  secretary,  testified  that  as  such 
he  wrote  up  the  record  of  the  meeting  and  that  the  resolution 
as  originally  recorded  by  him  was:  *'To  compensate  them 
for  their  capital  invested,  being  ten  per  cent  of  their  invest- 
ment,'' and  the  record  book  shows  an  obliteration  where  this 
recitation  appears;  that  originally,  at  the  request  of  Presi- 
dent Schmidt,  he,  Krueger,  drew  a  pencil  line  though  those 
words  and  that  said  resolution  so  appeared  at  the  time  he 
left  the  company,  June  1,  1896.  The  resolution  was  carried 
by  the  votes  of  Marquis  and  Pagenstecher,  Schmidt  being  in 
the  chair  as  president,  Ejrueger  and  Eoiyser  refraining  from 
voting. 

Opinion. 

The  theory  of  complainant's  bill  as  to  over- valuation  of  the 
Kayser  patent  and  secret  process,  in  order  to  be  maintained, 
must  be  infected  with  the  ** virus  of  fraud,*'  and  the  question 
for  determination  is  whether  such  allegation  of  fraud  is  sus- 
tained by  the  evidence. 

At  the  time  Ejrueger  and  Sachs  undertook  to  exploit  this 
patented  and  secret  process  for  coating  paper  on  boUi  sides 
with  a  single  passage  through  a  coating  machine,  no  mill 
manufacturing  this  kind  of  paper  had  been  established  west 
of  New  York  and  the  New  England  states,  and  no  one  but 
Joseph  Kayser  and  his  son  Alfred  were  available  to  superin- 
tend its  manufacture  and  operate  a  mill  of  that  character. 
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and  the  west  was  a  promising  field  for  the  establishment  and 
operation  of  such  a  mill. 

Neither  the  patent,  secret  process,  nor  the  services  of  the 
Kaysers  combined,  had  any  market  or  ascertainable  Talne, 
and  unless  the  process  could  be  made  available  by  the  manu- 
facture of  coated  paper  in  accordance  with  the  patent  and 
formula,  they  were  certainly  valueless.  This  condition  must 
not  be  lost  sight  of;  and  to  make  this  process  of  any  value  it 
needed  to  be  developed  by  being  put  into  practical  operation; 
in  other  words,  it  was  necessary  to  have  constructed  a  mill 
with  all  necessary  machinery  and  aK>liances  to  manufacture 
this  coated  paper.  A  common  and  ordinary  way  of  bringing 
this  about  is  through  the  organization  of  a  corporation.  To 
do  so  needs  the  time  and  services  of  some  one  or  more  persons 
capable  of  so  doing  and  of  interesting  capital  in  the  project 
Without  this  latter  the  patent,  formulas  and  ability  of  the 
Kaysers  would  be  of  no  value.  It  was  therefore  necessary 
for  the  Kaysers  to  interest  such  men  as  Krueger  and  Sachs 
in  the  affair.  Such  being  the  condition  the  contracts  of  Feb- 
ruary 9,  1891,  resulted.  Sachs  and  Krueger  as  promoters 
were  necessary  to  make  available  the  ingenuity  of  Joseph 
Kayser,  and  to  put  into  operation  the  invention  and  discovery 
in  relation  to  ** coated  paper"  which  he  possessed.  Enter- 
prises of  this  character  in  the  industrial  world  are  brought 
forth  by  the  method  which  the  Kaysers  adopted,  and  through 
which  the  Western  Coated  Paper  &  Card  Company  was 
brought  forth  as  a  Chicago  industry. 

Did  Schmidt  and  Sachs,  Krueger  and  the  Kaysers,  honestly 
and  in  the  exercise  of  reasonable  judgment  and  in  a  modestly 
sanguine*  hope  for  the  future,  believe  that  the  patent,  form- 
ula and  secret  process  and  the  services  of  the  Kaysers  for  five 
years  under  that  contract  were  worth  $50,000!  Did  they 
honestly,  from  the  information  which  they  possessed,  in  the 
exercise  of  a  reasonable  discretion,  from  the  way  matters  and 
things  appeared  to  them  at  that  time,  believe  the  project  was 
feasible,  and  that  the  processes  and  the  ability  of  the  Kaysers 
to  manufacture  coated  paper  thereunder  were  reasonably 
worth  $50,000,  and  resting  in  that  belief  was  this  undertak- 
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iag  finally  consummated  in  the  manner  shojurn  by  the  proof? 
Or,  did  these  parties  with  an  intent  to  overreach  and  obtain 
credit  where  credit  ought  not  to  have  been  given,  fraudu- 
lently put  a  valuation  upon  these  properties  at  the  sum  of 
$50,000?  Neither  the  actions  of  any  of  the  parties  directly 
or  remotely  interested,  or  the  outcome  of  the  venture  prior 
to  1896,  warrant  any  such  conclusion.  Because  Johanna 
Kayser  finally  received  but  $10,000  or  $15,000  of  this  stock 
is  no.  evidence  of  over- valuation,  and  what  she  did  with  the 
balance  of  her  stock  in  distributing  it  among  the  promoters 
who  had  been  instrumental  in  bringing  about  the  sale  neither 
proves  nor  tends  to  prove  the  allegation  of  fraudulent  over- 
valuation. 

Taylor  v.  Walker,  117  Fed.  Rep.  737,  and  cases  there  cited, 
are  conclusive  of  this  question,  and  are  extreme  cases  on  this 
point,  and  they  find  their  support  in  the  absence  of  proof  of 
fraud.  That  there  was  an  over-valuation  gross  and  extreme 
in  the  Walker  Case  is  admitted,  and  the  manner  of  its  occuiV 
rence  is  chargeable  to  Walker.  The  disastrous  result  which 
flowed  from  the  gross  over-valuation  was  none  the  less  be- 
cause the  element  of  fraud  did  not  enter  into  the  over-valua- 
tion, but  .the  parties  were  exculpated  from  the  liability  which 
would  have  ensued  if  the  over  valuation  had  been  tainted 
with  fraud.     Coit  v.  Gold  Amal,  Co,,  119  U.  S.  343. 

And  so  in  the  case  at  bar,  there  is  no  evidence  which  points 
to  fraud  as  a  proven  fact.  At  the  most  it  is  presumed  by 
complainants  from  the  fact  that  the  promoters  received  for 
their  services  a  part  of  Mrs.  Kayser 's  stock.  The  undisputed 
fact  that  Leo  Schmidt  acquired  126  shares  of  the  Kayser 
stock  issued  to  others  and  that  he  paid  therefor  from  80  to 
100  per  cent  of  its  face  value,  inhibits  any  assumption  that 
Schmidt  did  not  honestly  believe  that  the  corporation  had  re- 
ceived a  quid  pro  quo  for  the  $50,000  of  stock  issued  to  Mrs. 
Kayser.  The  strongest  evidence  of  a  person 's  belief  in  value 
is  not  what  he  is  willing  to  advise  another  to  pay,  but  that 
which  he  will  himself  pay,  and  Schmidt  comes  up  in  the  full- 
est measure  to  this  test. 

Fraud  is  never  presumed,  but  must  be  proved.    Dexter  v. 
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McAfee,  163  111.  508;  Spring  Valley  Coal  Co.  v.  The  People, 
157  ni.  543;  Swifi  v.  Yanaway,  153  111.  197,  203,  I  am  un- 
able to  find  from  the  proven  facts  that  there  was  a  fraudulent 
overvaluation  of  the  property  for  which  the  $50,000  stock 
was  issued  to  Mrs.  Eayser,  and  I  do  find,  as  a  matter  of  fact, 
that  the  Kayser  stock  was  in  fact  paid  for  in  money's  worth, 
and  that  there  is  not  any  financial  liability  resting  on  the 
Kayser  stock.  Coffin  v.  RansdeU,  110  Ind.  417;  Drummond's 
Case  (In  re  China  and  Labuan  Coal  Company),  L.  B.  4,  Ch. 
Ap.  772. 

In  Drummond's  Case,  supra,  the  court  said:  "If  a  man 
contracts  to  take  shares  he  must  pay  for  them,  to  use  a 
homely  phrase,  *in  meal  or  in  malt,'  he  must  either  pay  in 
money  or  in  money's  worth.  If  he  pays  in  one  or  the  other 
that  will  be  a  satisfaction." 

But  to  my  mind  another  principle  of  law  is  applicable  to 
this  case  and  the  relation  of  Leo  Schmidt  to  it.  It  is  true 
that  at  the  time  Schmidt  and  Pagenstecher  subscribed  for 
200  shares  of  stock  and  Schmidt  took  by  assignment  twenty 
shares  of  the  fifty  shares  subscribed  for  by  H.  J.  Smith, 
Schmidt  had  made  an  agreement  with  Erueger  and  Sachs  by 
which  he  was  to  receive  fifty-four  shares  of  the  stopk  issued 
to  Mrs.  Kayser  under  her  agreement  with  them,  but  such 
agreement  at  that  time  was  but  tentative;  it  needed  for  its 
consummation  the  action  of  the  directors  of  the  corporation 
of  the  Western  Coated  Paper  &  Card  Company.  No  direc- 
tors had  to  that  time  been  elected,  and  had  Schmidt  not  been 
elected  a  director,  but  had  he  simply  been  a  stockholder,  he 
would  have  been  free  to  have  accepted  of  the  fifty-four  shares 
without  being  accountable  to  the  company  therefor,  as  he 
then  owed  it  no  duty ;  but  afterward,  and  on  April  13, 1891, 
he  was  by  the  stockholders  elected  a  director  of  the  company, 
and  on  the  same  day  at  a  director's  meeting,  elected  presi- 
dent, and  on  July  8,  1891,  at  a  meeting  of  the  board  of  di- 
rectors at  which  Schmidt,  being  president,  presided,  the 
proposition  of  Mrs.  Kayser,  her  husband,  Joseph  Kayser,  and  • 
son  Alfred,  was  submitted  and  accepted,  and  in  pursuance 
of  that  action  at  that  meeting  the  500  shares  of  stock  were 


Bardebn  Papeb  Co.  vs.  Western  Paper  Co.         329 

issued  to  Mrs.  B^ayser.  It  is  too  elementary  a  principle  to 
need  citation  of  authority  that  no  trustee  can  profit  from  his 
trust.  It  was  Schmidt's  duty  as  such  director  and  president 
to  make  as  good  a  bargain  as  possible  with  the  Kaysers,  and 
this  fifty-four  shares  of  stock  so  received  by  Schmidt  must 
inure  to  the  benefit  of  the  corporation  and  be  treated  as  un- 
paid stock,  and  as  having  been  received  for  the  benefit  of  the 
corporation,  and  he  held  to  be  indebted  to  the  corporation 
for  its  face  value  at  the"  time  when  he  received  it,  and  he 
must  be  held  to  be  a  debtor  to  the  corporation  in  the  sum  of 
$5,400  on  July  8,  1891,  and  liable  for  interest  thereon  until 
the  time  of  payment  at  the  rate  of  five  per  cent  per  annum. 
Hoffman  v.  Beichert,  31  111.  App.  558 ;  Same  v.  Same,  147  111. 
274. 

The  appellate  court  in  deciding  this  case  said  (p.  562) : 
**B[oflPman,  at  the  time  he  claims  he  took  possession  of  the 
leasehold  interest,  was  both  a  director  of  the  company  and 
its  treasurer.  As  such  he  could  not  deal  with  the  property 
of  the  company  except  as  such  oflScer  •  •  •  such  pos- 
session was  in  law  the  possession  of  the  corporation.  While 
a  director  of  a  corporation  is  not  a  technical  trustee,  still  his 
relation  to  the  corporate  property  is,  in  its  very  nature,  a 
fiduciary  relation,  and  as  such  director  he  can  not  deal  with 
the  corporate  property  for  his  own  benefit,  or  use  it  for  his 
individual  purpose.  •  •  •  The  possession  of  a  trustee  is 
presumed  to  be  the  possession  of  the  cestui  qv£  trust," 

The  supreme  court  in  deciding  this  case  on  a  further  ap- 
peal from  the  appellate  court  said  (p.  279) :  "If  Hoffman, 
before  taking  possession  of  the  property,  had  resigned  as  di- 
rector and  treasurer,  and  notified  the  company  that  he  would 
no  longer  act  for  it,  a  diflPerent  question  would  be  presented. 
But  such  was  not  the  case.  In  speaking  in  regard  to  the  du- 
ties of  directors  of  a  corporation,  Morawetz  on  Private  Cor- 
porations (vol.  1,  sec.  511),  says:  *The  directors  or  trustees 
of  a  corporation,  in  accepting  their  appointment  to  office,  im- 
pliedly undertake  to  give  the  company  the  benefit  of  their 
best  care  and  judgment,  and  to  use  the  powers  conferred 
upon  them  solely  in  the  interest  of  the  corporation.     They 
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have  no  right,  under  any  circumstances,  to  use  their  official 
positions  for  their  own  benefit  or  the  benefit  of  any  one  except 
the  corporation  itself.  It  is  for  this  reason  that  the  directors 
have  no  authority  to  represent  the  corporation  in  any  trans- 
action in  which  they  are  personally  interested,  in  obtaining 
an  advantage  at  the  expense  of  the  company.  The  corpora- 
tion would  not  have  the  benefit  of  their  disinterested  judg- 
ment under  these  circumstances,  as  self-interest  would  prompt 
them  to  prefer  their  own  advantage  to  that  of  the  com- 
pany.' " 

By  parity  of  reasoning  the  fifty-four  shares  of  stock  which 
Schmidt  obtained  of  the  Kayser  stock  was  the  proper^  of 
the  corporation  of  which  he  was  a  director  and  president, 
and  he  having  converted  it  to  his  own  use  is  liable  for  its 
value  at  the  time  of  such  conversion ;  in  other  words,  it  being 
the  property  of  the  company  at  that  time,  it  was  his  duty  to 
pay  for  it  if  he  desired  to  retain  it,  and  not  having  done  so, 
he  must  do  now  what  he  should  have  done  then.  Hoyle  v. 
Plattsburgh  &  Montreal  Railroad  Co,,  54  N.  Y.  314. 

In  Gilman,  Clinton  &  Springfield  Railroad  Co.  v.  KeUy,  11 
111.  426,  it  is  held  illegal  for  directors  of  a  railway  company 
to  become  members  of  a  construction  company  with  whom 
they  have  made  a  contract  to  build  and  equip  the  road,  so  as 
to  share  in  the  profits,  and  if  they  do,  they  will  in  equity  be 
compelled  to  account  for  the  profits  realized.  In  this  case 
the  directors  were  held  as  trustees  for  the  stockholders  and  it 
was  held  a  breach  of  duty  to  transfer  the  trust  or  to  assume 
obligations  inconsistent  with  that  relation,  or  to  place  them- 
selves in  opposition  to  the  interests  of  the  stockholders.  On 
page  435  the  court  said:  **The  law  has  absolutely  inhibited 
the  agent  or  trustee  from  placing  himself  in  a  position  where 
his  own  private  interests  would  naturally  tend  to  make  him 
neglectful  of  his  obligations  to  his  principal,  or  where  his 
position  would  afford  him  an  opportunity  to  speculate  in  the 
trust  property.  Accordingly,  it  is  not  indispensable  there 
should  be  actual  injury  before  the  act  of  the  trustee  would 
be  declared  void,  as  being  interdicted  by  the  policy  of  the 
law.'' 
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The  by-laws  of  the  corporation  authorized  the  payment  of 
salaries  to  the  oflScers  of  the  corporation  and  provided  that 
snch  salaries  should  be  fixed  by  the  directors.    No  provision 
was  made  for  the  payment  of  any  salary  to  the  president  or 
vice-president  until  the  meeting  of  directors  on  January  9, 
1893.     At  this  time  the  directors  consisted  of  five  persons, 
who  were  all  present  at  the  meeting.     The  corporation  record 
does  not  recite  who  voted  for  or  against  the  resolution.    The 
record  being  silent  on  this  question,  evidence  aliunde  was  in- 
troduced to  prove  this  fact,  and  the  evidence  establishes  the 
fact  that  Krueger  and  Kayser  did  not  vote,  and  the  resolu- 
tion was  therefore  carried  by  the  votes  of  Marquis  and  Pagen- 
stecher  on  the  theory  that  Schmidt  did  not  vote,  and  that 
three  were  a  quorum,  and  that  the  votes  of  Marquis  and  Pa- 
genstecher  were  a  majority  of  that  quorum;  but  however 
that  may  be,  it  is  immaterial  to  the  solution  of  this  salary 
question.     The  motive  for  voting  a  salary  to  the  president 
and  vice-president  was  originally  stated  upon  the  records  to 
be:    *'To  compensate  them  for  their  capital  invested,  being 
ten  per  cent  on  their  investment.''    This  part  of  the  record 
was  obliterated  and  stricken  from  the  record  by  the  secretary 
after  the  reading  of  the  minutes  at  the  request  of  President 
Schmidt  at  the  next  meeting  of  the  board  of  directors.     If 
this  be  true,  then  the  purpose  of  this  resolution  was  not  to 
pay  for  the  services  of  the  president  and  vice-president,  but 
to  give  them  an  income  upon  their  investments  in  the  com- 
pany, which  theretofore  had  not  paid  any  dividends.    The 
treasurer's  salary  was  increased  by  the  same  resolution  as 
that  in  which  the  salary  was  voted  to  the  president  and  vice- 
president  ;  therefore,  the  votes  of  Marquis,  the  vice-president, 
and  Pagenstecher,  the  treasurer,  were  necessary — ^Krueger 
and  Kayser  not  voting — ^to  carry  the  resolution,  and  the  evi- 
dence clearly  demonstrates  that  the  salary  resolution  was 
passed  at  the  instance  and  by  the  influence  of  Schmidt,  the 
president.     This  action  by  the  directors  was  illegal  under  the 
comparatively  recent  cases  of  McNulta  v.  Com  Belt  Bank^ 
164  111.  427,  and  Adams  v,  Burke,  201  111.  395.     The  McNulta 
Case  is  squarely  in  point,  and  Adams  v,  Burke  is  equally  so. 
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and  the  legal  principle  dedueible  therefrom  is  that  a  salary 
voted  an  officer  of  a  corporation,  by  his  procurement,  or 
where  his  vote  is  necessary  to  pass  the  resolution,  is  illegal 
and  void;  and  the  infirmity  in  this  resolution  making  it  void 
is  the  fact  that  all  of  the  parties  voting  for  the  resolution 
were  interested  in  the  salaries  voted  by  it,  and  all  the  cases 
are  uniformly  to  the  same  effect. 

It  therefore  follows  that  the  sums  received  by  Schmidt  and 
Marquis  under  this  salary  resolution  were  without  warrant 
of  law  and  illegal,  and  must  be  refunded.  It  is  a  demand 
due  to  the  corporation  which  may  be  recovered  by  a  receiver 
to  be  appointed  in  a  proceeding  of  this  character. 

The  pleadings  may  be  amended  to  conform  to  the  proof 
and  to  the  findings,  or  if  complainants  shall  elect  not  to 
amend,  a  decree  may  be  drawn  in  conformity  with  this  opin- 
ion, holding  the  defendants  Schmidt  and  Marquis  liable  to  ac- 
count for  the  amount  of  money  received  by  them,  respectively, 
under  the  salary  resolution  of  January  9,  1898,  otherwise  a 
decree  may  be  drafted  covering  the  stock  and  salary  issues 
here  decided. 

NOTE. 

1.  An  appeal  was  prayed  and  allowed  in  the  above  case,  to  the  ap- 
pellate court  but  such  appeal  was  never  prosecuted. 

2.  As  to  whether  stock  issued  in  exchange  for  palent  rights,  and 
as  to  whether  stock  issued  as  a  "bonus/*  is  full  paid,  see  Buda 

.  Foundry  d  Mfg,  Co.  v,  ColunMan  Oe^eJ>ration  Co,,  1  111.  C.  C.  398,  aft. 
230  111.  373. 

8.  Directors  or  officers  cannot  vote  salaries  to  themselves  where 
their  vote  is  necessary  to  pass  the  resolution.  Where  directors  vote 
salaries  to  themselves  as  officers,  such  action  Is  voidable  where  the 
vote  of  any  of  the  interested  parties  or  the  votes  of  parties  under 
their  control  is  necessary  to  pass  the  resolution.  McNulta  v.  Com, 
etc.  Bank,  164  111.  427,  448;  Adamf  v.  Burke,  102  111.  App.  148,  af- 
firmed 201  111.  395;  Mallory  v.  Mallory,  61  Conn.  131.  23  AU.  703; 
10  Cyc.  899,  and  cases  cited.  Cook  on  Corporations,  §  657,  p.  1607. 
And  where  concert  of  action  is  shown  it  is  immaterial  that  the 
-salary  of  each  was  fixed  by  a  vote  which  of  and  by  itself  would  have 
been  proper  if  the  vote  of  any  of  the  parties  interested  in  the  scheme 
was  necessary  on  each  particular  ballot  Mallory  v.  Mallory,  61 
Conn.  131.  But  see.  McNah  v.  McNab,  16  N.  Y.  S.  448  (criticized  10 
Cyc.  899)  and  explained  in  Kearns  v.  West  Point,  42  N.  Y.  S.  773. 
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Where  a  salaiy  has  been  illegally  declared^  a  court  of  equity  will 
convert  it  into  a  fnnd  at  the  suit  of  an  injured  stockholder,  giyingr 
him  his  share  as  dividends  where  circumstances  warrant.  Brown  v, 
De  Young,  167  111.  649;  Adams  v,  Burke,  102  Ill.App.148,  afT.  201  111. 
395.  "Where  directors  vote  large  pay  to  thems^ves,  evidently  in  bad 
faith  and  with  a  view  to  depriving  the  corporation  of  more  than  a 
reasonable  proportion  of  its  net  earnings  a  dissenting  stockholder 
may  file  a  bill  in  equity  to  have  the  amount  recovered  hack."  Cook 
on  Ck>ri)oratlons,  §  657.  Cited  with  approval  in  Bixler  v.  Bummer- 
field,  195  IlL  147. 

Combination  of  stockholders  to  divert  property  of  corporation  to 
pay  themselves  large  salaries  can  be  attacked  in  equity.  Sellers  v. 
Phoenix  Co.,  13  Fed.  20;  Bixler  v,  Bummerfield,  supra.  Equity  has* 
jurisdiction  to  determine  whether  or  not  the  salary  paid  an  officer  is 
reasonable  or  not  and  to  compel  the  repayment  of  the  surplus.  Davis 
V.  Davis,  62  Atl.  717  (N.  J.  Eq.);  Lillard  v.  Oil  Co.,  66  Atl.  264  (N, 
J.  Eq.);  Mitchell  v.  United  Boxboard  Co.,  66  Atl.  938  (N.  J.  Eq.). 
Especially  where  voted  by  one  holding  majority  of  stock.  Lillard 
V.  Oil  Co.,  supra.  A  salary  which  takes  all  the  profits  and  part  of 
the  capital  stock  is  unreasonable.  Cook  on  Corporations*  §  667,  p. 
1507.— Ed. 


{Circuit  Court  of  La  Salle  County.) 
The  People,  etc. 

Frederick  W.  Matbiessen. 

(1896.) 

1.  Cities  and  YnxAOBS — ^Dutt  of  Matob  to  Enfobcb  State  Laws. 

Section  10  of  article  2  of  the  city  and  village  act  of  1872  which 
provides  that  the  mayor  "shall  take  care  that  the  laws  and 
ordinances  are  faithfully  executed"  has  reference  only  to  city 
ordinances  and  not  to  state  laws. 

2.  Same  "Take  Caxb"  Defined.    The  provision  of  the  city  and 

village  act  that  the  mayor  shall  "take  care"  that  the  laws 
and  ordinances  are  faithfully  executed  mean  that  the  mayor 
shall  be  faithful  and  vigilant  to  carry  such  laws  luto  effect. 

3.  Sunday  Closinq  Law — ^Dutt  of  Mayob  to  Enfobce.    It  is  not 

the  duty  of  a  mayor  of  a  city  organized  under  the  city  and 
village  act  of  1872  to  enforce  the  law  of  the  state  which  pro- 
hibits the  keeping  open  of  tippling  houses  on  Sunday. 
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4.  Palpable   Omission   of   Duty   by   Mayor — What   Constitutm. 

The  palpable  omission  of  duty  referred  to  in  pection  14  of 
article  2  of  the  city  and  village  act  of  1872  which  provides  for 
the  indictment  of  the  mayor  and  others  who  shall  be  found 
guilty  of  a  ptdpable  omission  of  duty,  etc.,  has  reference  to 
some  duty  imposed  by  the  act  of  incorporation,  or  the  city 
ordinances,  or  to  some  duty  definitely  described  by  the  laws  of 
the  sti^te. 

5.  Sunday  Closing  Law — ^Remedy  to  Enforce — ^Duties  of  Matob. 

Any  person  may  secure  the  prosecution  of  a  violator  of  the  Sun- 
day closing  law.  The  duty  of  prosecuting  ofTenders  is  placed  up- 
on the  states  attorney.  It  is  not  the  duty  of  the  mayor  of  a  city 
to  personally  detect  ofTenders  and  enter  complaint  before  a 
magistrate  or  grand  jury. 
€.  Same  —  Pleading  —  Indictment  —  Meaning  of  Allegation  that 
Defendant  Wilfully  Pebmitted  Opening  of  Tippling  House. 
An  allegation  that  defendant  wilfully,  etc.,  permitted  the  keep- 
ing open  of  a  tippling  house  on  Sunday  cannot  be  accepted 
for  more  than  that  he  sufTered  such  house  to  keep  open  or  did 
not  interfere  to  prevent.  A  mayor  has  no  power  or  authority 
to  grant  a  permit  or  a  license  to  keep  open  a  tippling  house  on 
Sunday. 

7.  Same — Duties  of  Mayob  to  Adopt  Pbecautionaby  Measubes  to 

Prevent  Keeping  Open  of  Tippling  House  on  Sunday.  The 
mayor  of  a  city  is  not  required  by  any  law  to  adopt  precaution- 
ary measures  to  guard  against  the  possibility  or  probability  of 
a  tippling  house  keeping  open  on  Sunday. 

8.  Cbiminal  Code>— Section   260 — Malfeasance  in  Office — ^Duties 

OF  Municipal  Officebs  Undeb.  Section  260  of  the  criminal 
code  which  has  relation  to  malfeasance  in  office,  etc.,  of  per- 
sons holding  public  office,  imposes  no  duties  on  municipal 
officers.    Their  duties  are  prescribed  by  the  city  and  village  act 

Motion  to  quash  indictment.  The  facts  are  stated  in  the 
opinion. 

Blanchard,  J. : — 

This  is  an  indictment  presented  against  Frederick  W. 
Mathiessen  as  mayor  of  the  city  of  La  SallC;  presumably,  un- 
der section  14  of  art.  2  of  an  act  entitled  '*An  act  to  provide 
for  the  incorporation  of  cities  and  villages,"  wherein  it  is 
provided,  **In  case  the  mayor  or  any  other  municipal  officer 
shall  at  any  time  be  guilty  of  a  palpable  omission  of  duty,  he 
shall  be  liable  to  indictment  and  fine.     *     *     *" 
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The  motion  to  quash  the  indictment  presents  for  adjudica- 
tion an  issue  of  law,  namely,  according  to  the  pleading  and 
facts  therein  stated,  was  the  defendant  guilty  of  a  palpable 
omission  of  duty  in  his  office  of  mayor  of  the  city  of  La 
Salle  T 

!Each  count  of  the  indictment  (six  in  all)  alleges,  that  it 
was  the  duty  of  the  said  Frederick  W.  Mathiessen,  as  mayor 
of  the  city  of  La  Salle,  to  take  care  that  the  laws  of  the  state 
of  Illinois  in  the  said  city  of  La  Salle  were  faithfully  exe- 
cuted. This  allegation  is  not  one  of  fact  but  is  simply  the 
conclusion  of  the  pleader  and  is  equivalent  to  an  allegation, 
that  it  was  the  duty  of  Frederick  W.  Mathiessen  as  mayor  of 
the  city  of  La  Salle  to  take  care  that  the  law  of  the  state  of 
Illinois,  which  provides,  **  whoever  keeps  open  any  tippling 
house,  or  place  where  liquor  is  sold  or  given  away,  upon  the 
first  day  of  the  week,  commonly  called  Sunday,  shall  be  fined 
not  exceeding  $200,''  was  faithfully  executed  in  the  said  city 
of  La  Salle ;  for  the  breach  of  the  alleged  duty  relates  specific- 
ally to  said  law.  In  the  first  count  it  is  alleged  that  certain 
persons  named,  some  forty  or  more,  **are  the  keepers  of  tip- 
pling houses  or  places  where  liquor  is  sold  in  the  said  city  of 
La  Salle."  In  the  second  count  it  is  alleged,  **one  Palmyra 
Pierard  was  the  keeper  and  owner  of  a  certain  tippling  house 
or  place  where  liquor  is  sold  at  and  within  the  said  city  of 
La  Salle."  A  similar  allegation  is  contained  in  each  of  the 
other  counts,  and  each  of  said  counts  contains  an  allegation  in 
substance,  that  **8aid  Frederick  W.  Mathiessen,  mayor  of  the 
said  city  of  La  Salle  as  aforesaid,  not  regarding  the  duty  of 
his  office,  unlawfully,  wilfully,  knowingly  and  contemptuously 

permitted  the  said to  keep  open  their  or  his  tippling 

house  or  place  where  liquor  is  sold  in  said  city  of  La  Salle 

on  the day  of ,  being  the  first  day  of  the  week, 

conunonly  called  Sunday." 

In  logical  order,  the  first  question  presented  for  our  consid- 
eration on  the  motion  to  quash  the  indictment  and  each  count 
thereof,  is  the  alleged  duty  of  the  mayor  **to  take  care"  that 
the  law  of  the  state  of  Illinois  prohibitory  of  open  tippling  . 
houses  on  Sunday  in  the  city  of  La  Salle,  is  faithfully  exe- 
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cuted.  Is  such  a  duty  specially  imposed  by  law  upon  the 
mayors  of  cities  f  From  what  source  shall  we  ascertain  the 
duties  of  mayors  as  such?  Manifestly,  in  the  first  instance, 
from  the  charter  creating  the  municipality.  . 

Referring  to  the  charter,  the  first  article  thereof  relates  to 
the  procedure  by  which  cities  and  villages  may  be  incorpo- 
rated. Article  two  thereof  creates  the  office  of  mayor  and 
prescribes  his  powers  and  duties,  and  special  provision  is 
made  for  the  imposition  of  penalties  for  misconduct,  etc. 
Section  1  of  said  article  provides  that  the  chief  executive  offi- 
cer of  a  city  shall  be  a  mayor.  Sections  2  and  3  relate  to  va- 
cancies in  said  office ;  se<5tion  4  relates  to  mayors,  pro  tern.; 
section  5  to  vacancies  by  removal.  Section  6  provides:  *'The 
mayor  shall  preside  at  all  meetings  of  the  city  council,  but 
shall  not  vote  except  in  case  of  a  tie,  when  he  shall  give  the 
casting  vote."  Section  7  clotiies  the  mayor  with  power  to 
remove  any  officer  appointed  by  him  under  certain  limita- 
tions. Section  8  grants  to  the  mayor  the  same  powers  within 
the  city  limits  conferred  upon  sheriffs  to  suppress  disorder 
and  keep  the  peace.  Section  9  relates  to  power  to  release  per- 
sons imprisoned  for  violation  of  any  city  ordinance.  Section 
10.  ''He  shall  perform  all  such  duties  as  are  or  may  be  pre- 
scribed by  law  or  by  the  city  ordinances,  and  shall  take  care 
that  the  laws  and  ordinances  are  faithfully  executed."  Sec- 
tion 11  confers  power  to  examine  records,  etc.  Section  12  re- 
lates to  his  annual  message  to  the  council.  Section  13  con- 
fers the  power  to  call  on  male  inhabitants  to  aid  in  enforcing 
the  laws  and  ordinances  and  to  call  out  the  militia  to  aid  in 
suppressing  riots  and  other  disorderly  conduct,  etc.  Section 
14  provides,  **In  case  the  mayor  or  any  other  municipal  offi- 
cer shall,  at  any  time,  be  guilty  of  a  palpable  omission  of 
duty,  or  shall  wilfully  and  corruptly  be  guilty  of  oppression, 
malconduct  or  misfeasance  in  the  discharge  of  the  duties  of 
his  office,  he  shall  be  liable  to  indictment,"  etc.  Section  15 
empowers  the  mayor  to  appoint  competent  persons  to  revise 
the  ordinances. 

It  may  be  assumed  that  five  of  the  sections  of  article  2  im- 
pose imperative  duties  on  the  mayor,  and  in  considering  the 
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scope  and  nature  of  said  duties,  we  must  keep  in  mind  that 
the  mayor  is  the  chief  executive  officer  of  the  municipality, 
an  office  created  for  municipal  purposes  only.  His  duties  are 
purely  executive  and  administrative.  He  possesses  no  judi- 
cial or  legislative  functions  or  powers.  Said  section  6  re- 
quires the  mayor  to  preside  at  all  meetings  of  the  city  council 
but  he  cannot  vote  upon  any  law  or  ordinance  or  other  ques- 
tion except  in  case  of  a  tie,  when  he  shall  give  the  easting  vote. 
If  the  mayor  should  persist  in  refusing  to  so  preside  he  would 
be  guilty  of  a  palpable  omission  of  duty.  Section  8  requires 
the  mayor  to  exercise  the  power  conferred  on  sheriffs  to  sup- 
press disorder  and  keep  the  peace  within  the  city  limits. 
What  are  the  powers  conferred  on  sheriffs  in  that  regard? 

Section  17  of  the  law  in  relation  to  sheriffs  provides :  *  *  Such 
sheriffs  may  arrest  offenders  on  view  and  cause  them  to  be 
brought  before  proper  magistrates  for  trial  or  examination." 

Then  to  suppress  disorder  and  keep  the  peace  the  mayor 
may  arrest  offenders  on  view  and  take  them  before  proper 
magistrates  **for  trial  or  examination." 

Section  10  of  article  2  aforesaid,  provides:  **He  (the 
mayor)  shall  perform  all  such  duties  as  are  or  may  be  pre- 
scribed by  law  or  by  the  city  ordinances,  and  shall  take  care 
that  the  laws  and  ordinances  are  faithfully  executed."  It 
will  be  observed  that  this  section  provides,  1st.  He  (the 
mayor)  shall  perform  all  duties  as  are  or  may  be  prescribed 
by  law  or  by  the  city  ordinances ;  2d,  and  shall  take  care  that 
the  laws  and  ordinances  are  faithfully  executed.  Among  the 
duties  prescribed  by  law  may  be  placed  the  duty  to  preside  at 
all  meetings  of  the  city  council ;  to  annually  and  from  time  ot 
time  give  the  counsel  information  relative  to  the  affairs  of  the 
city,  etc.,  to  approve  or  disapprove  all  ordinances  passed 
by  the  city  council,  and  sign  such  as  he  approves  and  state 
his  objections  in  writing  to  such  as  he  disapproves.  And 
(3rd)  **he  shall  take  care  that  the  laws  and  ordinances  are 
faithfully  executed."  Waiving  for  the  present  the  question 
whether  the  laws  referred  to  are  state  law  or  city  laws,  it  be- 
comes important  and  necessary  to  inquire  as  to  what  is  com- 
prehended in  its  broadest  legal  sense  in  the  phrase^  ^^take 
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care  that  the  laws  and  ordinances  are  faithfully  executed." 
Section  3,  of  article  3,  of  the  constitution  of  the  United 
States,  provides,  among  other  things  *'he  (the  president) 
shall  take  care  that  the  laws  be  faithfully  executed."  Sec- 
tion 7,  of  article  3,  of  the  Illinois  constitution  of  1818,  pro- 
vides, among  other  things,  that  the  "governor"  '* shall  take 
care  that  the  laws  be  faithfully  executed."  The  same  pro- 
vision is  contained  in  the  constitutions  of  1848  and  1870,  and 
we  assume  it  will  be  found  in  all  organic  acts.  Yet  we  have 
been  unable  to  &id  any  judicial  elucidation  of  the  phrase. 
If  we  attempt  to  analyze  the  phrase,  we  find  that  the  word, 
**take,"  according  to  Webster,  means  in  a  general  sense,  to 
get  hold  or  gain  possession  of,  either  passively  or  by  active 
exertion.  The  word  '*care"  means  **to  be  anxious  or  solicit- 
ous: to  be  concerned  about;  (2)  to  be  inclined  or  disposed; 
to  have  regard  to."  The  words,  **to  take  care,"  mean,  ac- 
cording to  Webster,  **to  be  careful,"  '*to  be  solicitous  for." 
(3)  ''To  be  cautious  or  vigilant."  ''Faithfully  executed," 
we  think,  means,  that  the  laws  and  ordinances  should  be  fairly 
and  honestly  carried  into  effect.  The  legal  import  of  the 
phrase  as  we  comprehend  it,  is  that  the  mayor  shall  be  solic- 
itous and  vigilant  to  carry  into  effect  the  laws  and  ordinances, 
or  shall  be  careful  and  vigilant  to  carry  into  effect,  etc. 

Section  14,  of  said  article  2,  provides:  "In  case  the  mayor 
or  any  other  municipal  officer  shall,  at  any  time,  be  guilty  of 
a  palpable  omission  of  duty,  or  shall  wilfully  and  corruptly 
be  guilty  of  oppression,,  malconduct  or  misfeasance  in  the  dis- 
charge of  the  duties  of  his  office,  he  shall  be  liable  to  indict- 
ment in  any  court  of  competent  jurisdiction,"  etc.  Obviously, 
said  article  2  forms  a  complete  code,  civil  and  criminal  so 
far  as  the  mayor  is  concerned.  Thereby,  the  office  of  mayor 
is  created,  his  qualifications  are  fixed,  provisions  made  for 
filling  vacancies — and  for  a  mayor  pro  tent.  His  duties  and 
powers  are  definitely  prescribed,  and  for  palpable  omission 
of  duty,  or  misconduct  in  office,  criminal  procedure  and  pen- 
alties provided. 

Hence,  we  are  driven  to  the  conclusion  that  section  10  of 
article  2,  has  not  reference  to  the  general  laws  of  the  stat^ 
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civil  or  criminal,  but  has  reference  only  to  the  laws  or  pro- 
visions of  law  found  within  the  various  articles  composing 
the  charter  of  the  municipality,  or  in  other  words,  the  act 
entitled,  **An  act  to  provide  for  the  incorporation  of  cities 
and  villages,"  which  is  a  law  by  virtue  of  which  the  city  of 
La  Salle  was  organized.  That  law  created  the  office  of  mayor 
and  prescribed  his  general  duties  and  powers.  Such  duties 
and  powers  are  required  and  conferred  by  law,  and  are  the 
laws  referred  to  by  said  section  10  of  article  2.  This  is  mani- 
fest, when  we  consider  the  object  and  purpose  of  the  law 
heretofore  referred  to  providing  for  the  incorporation  of  cit- 
ies, etc.,  and  it  is  still  more  manifest  when  we  consider  the 
sections  of  article  3,  preceding  section  10,  wherein  are  de- 
fined the  qualifications,  duties  and  powers  of  mayors  followed 
by  section  10,  **he  shall  perform  all  such  duties  as  are  or  may 
be  prescribed  by  law  or  by  the  city  ordinances,  and  shall  take 
care  that  the  laws  and  ordinances  are  faithfully  executed. 
If  we  have  concluded  correctly,  it  follows  that  this  indictment 
cannot  be  maintained  under  section  14  of  article  2  aforesaid, 
because  the  breach  of  duty  charged  is  in  permitting  a  tippling 
house  to  keep-  open  on  Sunday.  No  such  provision  can  be 
found  in  the  city  incorporation  act;  no  city,  law  or  ordinance 
is  referred  to  in  the  indictment. 

We  have  considered  the  alleged  duty,  which  was  to  **take 
care  that  the  laws  of  the  state  of  Illinois  in  the  .said  city  of 
La  Salle  were  faithfully  executed.''  We  have  noticed  the  al- 
leged violation  of  law,  namely,  that  certain  persons  named 
were  keepers  of  tippling  houses  in  the  city  of  La  Salle,  and 
kept  open  on  Sunday;  **that  said  Frederick  W.  Mathiessen 
unlawfully,  willfully,  knowingly  and  contemptuously  per- 
mitted said  •  •  •  to  keep  open  their  or  his  tippling 
house  on  Sunday."  The  indictment  describes  no  offense 
within  the  purview  of  section  14,  of  article  2.  The  palpable 
omission  of  duty  therein  referred. to  has  reference  to  some 
duty  imposed  by  the  act  of  incorporation  or  the  city  ordi- 
nances, or  to  some  duty  definitely  prescribed  by  the  laws  of 
the  state  of  Illinois. 

"By  what  procedure  shall  the  mayor  take  care  that  the 
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laws  of  the  state  of  Illinois  against  keeping  open  a  tippling 
house  on  Sunday  are  faithfully  executed  in  the  city  of  La 
Salle?     It  will  not  be  contended  that  it  is  his  duty  to  person- 
ally visit  the  saloons  on  Sunday  and  with  a  strong  hand  dose 
and  bar  the  doors.     If  the  law  is  violated  any  citizen  is  an- 
thorized  to  make  complaint  before  a  proper  magistrate  and 
have  the  offender  tried,  or  make  complaint  to  a  grand  jury 
where  an  investigation  can  be  had  and  the  offender  indicted, 
and,  on  conviction,  fined  not  exceednig  $200  for  each  offense. 
A  prosecution  of  the  offender  in  the  manner  indicated  is  the 
only  way  provided  by  law  for  dealing  with  the  offender.   Any 
person  may  start  the  machinery  of  the  law,  and  the  law  has 
designated  an  officer  called  the  state's  attorney,  and  enjoined 
upon  liim  the  imperative  duty  of  prosecuting  indicted  offend- 
ers, and,  I  am  prepared  to  say  of  the  present  state's  attorney 
that  he  is  willing  and  able  to  discharge  his  duty,  and  that  he 
has  heretofore  and  quite  recently  been  diligent  in  that  regard. 
The  law  has  not  specially  imposed  upon  the  mayor  as  an  oflS- 
cial  the  duty  to  personally  detect  offenders  and  enter  com- 
plaint before  a  magistrate  or  grand  jury.     The  public,  of 
course,  expect  that  his  influence  as  a  private  citizen,  and  in 
his  official  capacity  will  be  exerted  in  favor  of  law  and  order. 
There  is  no  intimation  that  the  defendant  in  any  manner, 
interfered,  or  attempted  to  interfere  to  protect  offenders  from 
prosecutions.     There  is  no  intimation  that  he  in  any  manner 
aided,    abetted   or   encouraged   the   proprietors   of  tippling 
houses  to  keep  open  on  Sunday.     True,  it  is  alleged  substan- 
tially that  the  defendant,  regardless  of  his  duty  as  mayor, 
**  unlawfully,  knowingly,  willfully  and  contemptuously  per- 
mitted the  said    •     •     •     to  keep  open  his  tippling  house 
on  Sunday.''    A  mayor  has  not  power  or  authority  to  grant 
a  permit  or  a  privilege  op  a  license  to  keep  open  a  tippling 
house  on  Sunday.    Therefore,  the  allegation  that  he  permit- 
ted, etc.,  can  not  be  accepted  in  the  sense  that  he  issued  a 
,permit,  or  license  or  privilege,  etc.     The  construction  must 
be  most  strongly  against  the  pleader.     The  allegation  can  be 
accepted  for  no  more  in  a  legal  sense  than  that  he  suffered 
•    •    to  keep  open  his  tippling  house  on   Sunday,  or 
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that  •  •  •  kept  open  his  tippling  house  on  Sunday,  and 
the  mayor  did  not  interfere  to  prevent,  therefore,  he  was 
guilty  of  a  palpable  omission  of  duty.  Suppose  on  trial  on 
the  indictment  proof  was  made  that  Frederick  W.  Mathiessen 
was  mayor  of  the  city  of  La  Salle ;  that  A.  B.  kept  a  tippling 
house  in  the  city  of  La  Salle ;  that  he  kept  his  tippling  house 
open  on  Sunday  and  that  the  mayor  knew  he  so  kept  open, 
would  such  proof  convict  the  mayor  of  a  palpable  omission 
of  duty  1  We  think  not.  The  mayor,  nor  any  other  citizen^ 
could  commence  any  proceeding  against  the  keeper  of  a  tip- 
pling house  under  the  law  in  question  until  the  overt  act  of 
keeping  open  was  committed,  thereafter  the  oflfender  could 
be  prosecuted.  Ordinarily,  legal  proceedings  can  not  be  in- 
stituted against  a  man  to  prevent  him  from  committing  a 
crime.  No  duty  required  of  the  mayor  by  the  city  ordinances 
is  involved  in  this  indictment.  The  mayor  is  not  required  by 
any  law  or  ordinance  to  adopt  precautionary  measures  to 
guard  against  the  possibility  or  probability  of  a  tippling 
house  keeper  keeping  open  on  Sunday.  The  writer  appreci- 
ates the  gravity  of  the  offense  this  indictment  seeks  to  abate, 
but  the  defendant  is  not  indicted  for  the  crime  of  keeping 
open  a  tippling  house  on  Sunday.  He  is  indicted  for  a  pal- 
pable omission  of  duty  as  mayor,  in  that  he  did  not  prevent 
other  persons  from  keeping  open  a  tippling  house  on  Sunday. 
There  is  no  matter  of  fact  alleged  or  set  forth  in  the  indict- 
ment from  which  a  palpable  omission  of  official  duty  by  the 
mayor  can  be  evolved.  The  fault  lies,  not  with  the  state's 
attorney,  but  in  the  insufficiency  of  the  facts  as  they  exist. 

Section  260  of  the  criminal  code  (Starr  &  Curtis)  was  re- 
ferred to  in  the  ai^ument.  That  section  provides:  ** Every 
person  holding  any  public  office  (whether  state,  county  or 
municipal),  trust  or  employment  who  shall  be  guilty  of  any 
palpable  omission  of  duty  •  •  or  who  shall  be  guilty 
of  willful  and  corrupt  oppression,  malfeasance  or  partiality, 
where  no  special  provision  shall  have  been  made  for  the  pun- 
ishment thereof,  shall  be  fined  not  exceeding  $10,000  and  may 
be  removed  from  his  office,  trust  or  employment."  This  sec- 
tion imposes  no  duties  on  mayors  or  other  municipal  officers. 
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Then  we  must  look  elsewhere  for  a  law  prescribing  his  duties 
and  they  will  be  found  in  the  **  Act  of  Incorporation,"  whidi 
we  have  considered. 
The  motion  to  quash  will  be  sustained. 

NOTE. 

The  above  decision  was  cited  in  the  briefs  of  counsel  in  People  ex 
rel  17.  Busse,  Mayor,  etc.,  now  pending  in  the  appellate  court  of 
Illinois,  first  district.— Ed. 


c 
{Circuit  Court  of  Champaign  County,    In  Chancery.) 

Samuel  H.  Meloy 

vs. 

The  Wabash  Sailway  Company,  et  al. 

(March,  1879.) 

1.  RECEiyEBS — ^APFOINTMENT  of  fob  KaSLBOAD  COMFAinr  AT  IN8TA5CI 

OF  Bondholders.  The  court  will  not  appoint  a  receiver  of  a 
large  railroad  system  at  the  suit  of  a  bondholder  where  there 
Is  no  allegation  of  fraud  or  Insolvency,  and  it  is  merely  alleged 
that  the  railroad  company  has  failed  and  refused  to  apply  its 
revenues  to  the  payment  of  interest  on  its  bonda 

2.  Same— When  Ck>UBT  Should  Appoint.    In  the  appointment  of 

a  receiver  the  court  always  exercises  its  extraordinary  powers. 
The  remedy  is  harsh  and  .summary  in  the  extreme  and  should 
not  be  applied  except  in  cases  of  extreme  necessity.  No  ordi- 
nary occasion  should  justify  its  use. 

3.  Same — Not  Appointed  Unless  Fbaxtd  Shown  ob  Imminent  Dakgeb 

TO  Pkopebty  would  Ensue.  A  receiver  is  not  usually  appointed 
unless  fraud  is  clearly  shown  or  imminent  danger  would  ensue 
if  a  receiver  Is  not  appointed.  There  must  be  an  imperative 
necessity  for  the  step. 

4.  Same — In  Case  of  Railboad  Cobpobation.    Courts  are  more  re- 

luctant to  lend  their  .extraordinary  aid  by  the  appointment  of 
receivers  over  railways  than  in  any  other  class  of  cases. 

5.  Remedies  of  Bondholdebs  upon  Failube  of  Mcatgaoob  to  Pat 

Intebest.  If  the  mortgagor  in  a  railway  mortgage  securing  an 
issue  of  bonds  fails  to  pay  the  interest  on  the  same,  the  rem- 
edy of  the  bondholders  is  to  foreclose  the  mortgage  or  to  sue 
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in  a  court  of  law,  and  not  to  apply  for  the  appointment  of  a 
receiver. 
6.  Affointment  of  Rbceiykbs — ^What  Considerations  Should  In- 
fluence CoxTBT.  In  an  application  for  the  appointment  of  a 
receiver  of  a  railroad  at  the  suit  of  a  bondholder,  the  fact 
that  such  appointment  would  affect  the  market  value  of  the 
bonds  and  seriously  affect  the  operation  of  the  road  should  be 
taken  into  consideration  by  the  court. 

Bill  for  foreclosure  of  a  mortgage  and  the  appointment  of 
a  receiver.  Heard  before  Judge  C.  B.  Smith.  Decided 
March,  1879.    The  facts  are  stated  in  the  opinion. 

JSassler  &  MoWiUiams,  for  complainant. 

Gen.  Wager  Swayne  of  Toledo,  Ohio,  cfe  H.  8.  Oreen,  for 
defendants. 

Smith,  J.: — 

This  suit  is  brought  by  the  complainant,  a  resident  of  the 
District  of  Columbia,  to  enforce  the  payment  to  him  of  bonds 
amounting  to  the  sum  of  ten  thousand  dollars,  which  he  avers 
it  is  the  duty  of  the  Wabash  ailway  Company  to  pay,  and  it 
further  avers  that  the  Wabash  Railway  Company,  has  not 
nor  any  one  for  it,  paid  the  Company's  bonds  nor  any  inter- 
est thereon,  since  November  1,  1874,  and  that  said  Company 
is  now  denying  its  liability  for  either  principal  or  interest 
upon  said  bonds  owned  by  complainant.  And  the  bill  sets 
out  with  great  care  and  elaboration  the  organization  and  his- 
tory of  the  various  railroad  corporations  which  ultimately 
terminated  in  one  consolidated,  continuous  line  of  road  ex- 
tending across. three  states,  from  the  city  of  Toledo,  in  Ohio, 
to  the  Mississippi  river  in  Illinois,  making  in  all  over  six 
hundred  miles  of  continuous  railway,  and  now  known  as  the 
** Wabash  Railway  Company;"  and  it  is  alleged  in  the  bill, 
and  admitted  by  defendants,  that  in  1862  the  Toledo  and 
Wabash  Railroad  Company,  for  the  purpose  of  enabling  it  to 
meet  the  demands  made  upon  it  for  transportation,  issued 
six  hundred  thousand  dollars  of  bonds,  known  as  ''Equipment 
Bonds,"  and  placed  them  upon  the  market  without  any  secur- 
ity beyond  the  maker's  promise  to  pay  thereon.    These  bonds 
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are  made  payable  in  1883,  with  seven  per  cent,  interest,  pay- 
able semi  annually. 

It  is  averred  that  in  February,  1867,  the  Toledo,  Wabash 
and  Western  Railway  Company  resolved  to,  and  did  issue  its 
bonds  to  the  extent  of  fifteen  millions  of  dollars,  to  be  Imown 
as  its  consolidated  bonds,  and  at  the  same  time  made  and  re- 
corded a  mortgage  on  all  its  property  securing  the  payment 
of  these  new  bonds  when  they  should  be  issued.  The  object 
of  this  action  on  the  part  of  the  company  seems  to  have  been 
to  take  up  the  various  outstanding  obligations  against  the 
small  section  of  road  composing  the  new  consolidated  com- 
pany and  fund  them  and  issue  new  bonds,  to  take  their  place 
as  fast  as  the  owners  of  fhe  old  bonds  would  come  forward 
and  surrender  them.  The  right  to  fund  the  old  bonds,  of 
course,  was  optional  with  the  holders.  It  appears,  from  one 
of  the  exhibits  shown  by  the  defendant,  that  96.5  of  all  the 
outstanding  indebtedness  has  been  funded  under  this  scheme. 
The  exhibit  shows  that  none  of  these  equipment  bonds  have 
been  funded,  and  it  is  averred  in  the  bill  that  the  holders  of 
the  equipment  bonds  have  not  been  invited  to  fund  their 
bonds  and  thus  share  the  benefit  of  the  consolidated  mortgage 
bonds.  It  is  alleged  that  the  present  corporation,  the  Wabash 
Railway  Company,  came  into  possession  of  all  the  property 
rights  and  franchises  of  the  Toledo,  Wabash  and  Western 
Railway  Company,  by  purchase  at  a  judicial  sale,  and  that 
it  holds  the  property  subject  to  the  rights  of  the  consolidated 
bond-holders,  and  of  those  who  hold  the  equipment  bonds. 
The  respondents  deny  that  they  hold  the  property  subject  to 
any  supposed  rights  of  the  owners  of  the  equipment  bonds, 
among  whom  is  the  complainant  in  this  suit.  The  complain- 
ant charges  that  the  defendant  is  neglecting  and  refusing  to 
apply  all  its  net  revenues  to  the  payment  of  the  interest  ac- 
cruing on  the  bonds  secured  by  the  consolidated  mortgage 
and  especially  to  that  class  of  bonds  known  as  the  equipment 
bonds,  and  charges  that  the  defendant  is  applying  a  part  of 
its  resources  to  the  payment  of  the  Seney  mortgage,  which  it 
alleges  to  be  junior  to  the  complainant's  bonds.  The  bill 
prays  for  an  account  and  that  the  bonds  held  by  complainant 
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may  be  declared  a  lien  on  the  property  of  the  defendant,  and 
the  defendant  required  to  pay  the  same;  that  the  said  mort- 
gage be  foreclosed,  and  that  pending  proceedings  for  fore- 
closure, a  receiver  for  the  property  of  the  defendant  be  ap- 
pointed. 

The  respondent  denies  that  the  complainant's  bonds  are 
secured  by  the  consolidated  mortgage,  and  denies  any  liability 
to  him  whatever,  and  resists  the  appointment  of  a  receiver, 
and  the  propriety  of  granting  or  refusing  the  prayer  of  this 
bill  is  the  only  question  upon  which  I  am  now  called  to  pass, 
and  in  doing  so  I  shall  assume  for  the  purpose  of  this  mo- 
tion, that  the  complainant's  bonds  are  secured  by  the  con- 
solidated mortgage,  and  that  the  Wabash  Railway  Company 
holds  and  owns  its  roads  and  franchises  subject  to  the  su- 
perior lien  of  the  complainant,  as  he  claims  in  his  bill.  In 
other  words,  upon  his  own  showing,  is  he  entitled  to  the  ap- 
pointment of  a  receiver?  In  the  appointment  of  a  receiver 
the  court  always  exercises  its  extraordinary  powers.  The 
remedy  is  harsh  and  summary  in  the  extreme.  The  court 
before  ascertaining  the  right  or  to  whom  the  property  in  con- 
troversy belongs,  upon  substantially  ex  parte  proceedings 
(for  they  can  be  but  little  better  when  even  both  parties  are 
before  the  court)  lays  a  strong  hMid  upon  him  who  is  in 
possession  of  the  property  and  compels  him  to  surrender  it 
to  the  possession  of  a  stranger  and  engage  in  long  and  vexa- 
atious  litigation  for  its  recovery.  This  sword  of  justice  with 
which  courts  are  armed,  ought  to  be  sheathed  except  in 
cases  of  extreme  necessity.  No  ordinary  occasion  should  jus- 
tify its  use.  In  Baker  v.  The  Administrator  of  Backus,  32 
111.  79,  115,  the  supreme  court  say  that:  **A  receiver  is  not 
usually  appointed  unless  fraud  is  clearly  proved  by  affidavit, 
or  when  it  is  shown  that  imminent  danger  would  ensue,  if  the 
property  is  not  taken  under  the  care  of  the  court,  before  an 
answer  is  put  in.  There  must  be  a  strong  special  ground  to 
induce  the  court  to  interfere  in  this  way  before  an  answer. ' ' 

And  in  First  National  Bank  of  Sioux  City  v.  Oage,  79  111. 
207,  209,  the  court  say  that:  **A  receiver  should  be  appointed 
in  no  case,  unless  it  is  made  to  appear  there  is  an  imperative 
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necessity  for  the  step,  to  preserve  some  particular  property 
for  such  parties  as  shall  be  entitled  to  the  benefit." 

In  High  on  Receivers,  at  section  365,  it  is  said  that:  * 'While 
the  jurisdiction  of  equity  over  railway  corporations,  as  en- 
larged by  the  statutes  and  practice  of  the  various  states,  is 
based  upon  and  exercised  in  accordance  with  substantially 
the  same  principles  which  govern  its  jurisdiction  over  other 
corporations,  the  courts  are  more  reluctant  to  lend  their  ex- 
traordinary aid  by  the  appointment  of  receivers  over  railways 
than  over  other  corporate  bodies.  The  importance  of  these 
corporations,  as  being  qiMsi  public  bodies,  and  the  peculiar 
nature  of  their  property  and  franchises,  sufficiently  explain 
the  reluctance  with  which  equity  interferes  with  their  man- 
agement, and  in  general  the  courts  proceed  with  extreme  cau- 
tion in  placing  them  in  the  hands  of  receivers  and  whenever 
the  ordinary  remedies  provided  by  law  are  open  to  the  cred- 
itors of  such  corporations  for  the  enforcement  of  their  de- 
mands, the  appointment  and  continuance  of  a  receiver  in 
office  for  a  long  period  of  years  is  the  exercise  of  a  judicial 
power  which  can  only  be  justified  by  the  pressure  of  an  abso- 
lute necessity." 

These  are  sound  and  wholesome  doctrines  of  the  law,  and 
are  but  examples  of  the  language  of  aU  the  books,  and  it  seems 
to  me  to  be  a  matter  of  regret  that  the  courts  have  not  been 
always  as  careful,  and  more  especially  in  recent  times,  to  keep 
within  the  prescribed  limits  of  this  extraordinary  jurisdiction 
as  would  seem  to  have  been  required  by  private  and  public 
rights.  It  is  a  matter  of  public  notoriety  that  millions  of 
dollars  of  property  have  been  wasted  and  squandered  in  the 
state  of  Illinois  alone,  and  men  delayed  and  hindered  in  the 
assertion  of  the  plainest  rights,  by  the  free  use  of  this  arbi- 
trary and  monstrous  power.  The  great  railway  interests  of 
this  state  have  been  seriously  crippled  by  having  their  earn- 
ings eaten  up  and  squandered  by  being  run  by  receivers  and 
courts  instead  of  by  the  owners.  Railroads,  like  individuals, 
should  be  compelled  by  law,  if  need  be,  to  keep  strictly  and 
faithfully  all  their  legal  obligations  both  to  private  individ- 
uals and  to  the  public.    Railroad  corporations,  like  individ- 
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uals,  must  render  a  willing  obedience  to  the  majesty  of  the 
law  and  submit  to  its  mandates,  and  like  individuals  they  may 
appeal  to  the  laws  for  protection  when  their  just  rights  are 
invaded.  But  if  this  corporation  for  any  reason,  good  or 
bad,  fails  to  meet  its  legal  obligations  and  to  pay  all  its  debts 
promptly,  why  should  it  have  all  its  property  taken  away 
from  it  before  judgment  and  turned  over  to  the  hands  of  a 
stranger  f  If  it  shall  be  sufficient  cause  for  the  appointment 
of  a  receiver  that  it  cannot  pay  its  debts,  then  by  the  same 
reasoning  might  the  holders  of  mortgages  and  trust  deeds  ask 
to  have  the  farms  and  houses  in  Illinois  turned  over  to  them 
until  they  are  paid. 

The  complainant  argues  here  with  a  great  deal  of  force  and 
justice,  that  the  majority  have  no  right  to  deprive  the  minor- 
ity of  their  right  of  collecting  their  debt,  however  small  that 
debt  may  be  compared  with  the  vast  volume  of  the  property 
of  this  corporation.  While  this  is  true,  the  majority  have  a 
right  to  say  to  him  when  he  comes  into  a  court  of  equity  for 
relief,  that  he  shall  not  be  permitted  to  pursue  a  course  that 
would  involve  common  ruin  to  all  and  waste  infinitely  more 
than  he  can  save.  If  this  complainant  has  any  valid  and 
subsisting  claim  against  any  of  these  defendants,  either  of  a 
legal  or  equitable  character,  that  claim  can  be  asserted  by  the 
ordinary  and  usual  mode  of  collecting  debts. 

If  these  bonds  are  secured  by  this  mortgage,  I  can  per- 
ceive no  reason  why  the  mortgage  cannot  be  foreclosed  in  the 
usual  manner,  and  if  the  defendants  fail  to  pay  what  is  found 
due  against  them,  the  court  will  order  their  property  sold 
and  compel  them  to  pay.  If  the  demand  is  simply  a  legal 
one,  then  a  judgment  at  law  can  be  had  and  they  may  take 
on  execution,  if  the  defendant  has  any  property.  But  what 
is  the  court  here  asked  to  do?  It  is  conceded  on  the  argu- 
ment that  the  value  of  the  property  and  franchises  of  these 
defendants  amounts  to  more  than  twenty  millions  of  dol- 
lars ;  that  it  is  a  great  public  highway  traversing  and  crossing 
three  states  of  this  union,  giving  constant  employment  to  a 
great  multitude  of  people  and  carrying  a  vast  commerce  and 
thousands  of  people  securely  and  safely  on  its  flying  trains 
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every  day  and  night.  It  is  in  proof  that  under  its  present 
wise  and  prudent  management  its  securities  and  obligations 
are  steadily  rising  in  value  year  after  year  and  no  effort  is 
made  to  show  that  this  steady  increase  in  its  value  is  the  re- 
sult of  stock- jobbing  or  gambling.  And  yet  the  court  is 
asked  to  reach  out  and  lay  its  hands  on  this  vast  enterprise 
and  practically  paralyze  and  put  a  stop  to  all  that  has  been 
realized  within  the  past  two  or  three  years  and  turn  the  man- 
agement over  to  stranger  hands,  who  could  at  best  but  im- 
perfectly operate  it,  and  all  for  the  purpose  of  enabling  the 
complainant  to  collect  his  debt  of  ten  thousand  dollars  by 
this  extraordinary  method.  The  language  of  the  supreme 
court  of  the  United  States  in  the  case  of  Railroad  Company 
V.  Soutter,  2  Wall.  510,  523,  is  so  pertinent  here  that  I  can- 
not do  any  better  than  to  quote  it:  **The  idea  of  appointing 
or  continuing  a  receiver  for  the  purpose  of  taking  ninety-five 
miles  of  railroad  from  its  lawful  owners,  which  is  earning  a 
gross  revenue  of  $800,000  per  annum  to  enforce  the  payment 
of  a  judgment  of  $16,000,  the  lien  of  which  is  seriously  con- 
troverted, is  so  repugnant  to  all  our  ideas  of  judicial  proceed- 
ings that  we  cannot  argue  the  question.  If  Mr.  Howard  has 
a  valid  judgment,  the  usual  modes  of  enforcing  that  judg- 
ment are  open  to  him,  both  at  law  and  in  chancery;  but  the 
extraordinary  proceeding  of  taking  millions  of  dollars'  worth 
of  property — of  such  peculiar  character  as  railroad  property 
— from  its  rightful  possessors  as  one  of  the  usual  means  of 
collecting  such  a  comparatively  small  debt,  can  find  no  coun- 
tenance in  this  court." 

Such  is  the  language  of  the  highest  court  in  the  country, 
when  an  effort  was  made  to  take  from  the  rightful  owner  only 
ninety-five  miles  of  railroad  to  compel  them  to  pay  a  judg- 
ment of  $16,000.  But  here  I  am  asked  to  take  from  this  de- 
fendant a  railroad  over  six  hundred  miles  long,  worth  at 
least  twenty  millions  of  dollars  and  put  it  into  the  hands  of 
a  stranger  to  enable  the  complainant  to  collect  ten  thousand 
dollars  of  bonds  and  that  upon  a  controverted  claim,  and  that 
too  upon  a  bill  where  no  single  allegation  of  fraud  appears 
and  where  it  does  affirmatively  appear  that  this  defendant 
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has  a  lawful  and  just  existence  through  a  regular  judicial 
proceeding  and  for  which  its  present  owners  paid  a  very 
large  sum  of  money.  I  am  asked  here  to  go  to  the  very  ex- 
treme of  judicial  power  and  to  pass  far  beyond  the  ordinary 
boundaries  which  have  hitherto  circumscribed  judicial  dis- 
cretion. The  consequences  of  such  judicial  madness  to  the 
thousands  of  people  who  own  the  bonds  of  this  great  corpora- 
tion would  be  most  deplorable.  Who  can  doubt,  if  a  receiver 
for  this  company  was  appointed  here  this  morning,  that  its 
bonds  would  not  be  depreciated  ten  per  cent,  in  Wall  street 
before  sundown,  thereby  cajising  vastly  more  injury  and  loss 
to  the  holders  of  the  company's  obligations  than  would  be 
saved  to  this  complainant?  Who  can  doubt,  if  I  appointed 
a  receiver  that  the  running  arrangements  of  the  road  must 
be  seriously  impaired  and  interrupted  to  the  great  detri- 
ment of  public  and  private  interests?  These  are  considera- 
tions to  which  the  court  cannot  be  blind  and  must  not  disre- 
gard in  the  exercise  of  that  sound  judicial  discretion  which 
ought  to  control  the  deliberations  of  the  court. 

In  arriving  at  this  conclusion,  I  do  not  deny  the  complain- 
ant the  full  and  complete  right  which  he  enjoys  to  proceed 
with  his  bill  in  the  ordinary  and  usual  mode  provided  by  the 
law  for  every  citizen  to  enforce  payment  of  his  just  debts 
against  his  debtors,  but  on  the  contrary,  to  prevent  the  grav- 
est and  most  serious  consequences  to  a  multitude  of  people 
who  are  interested  in  saving  this  great  railway  company  and 
its  property  from  becoming  again  the  helpless  victim  of  rail- 
road wreckers. 

The  appointment  of  a  receiver  and  the  prayer  for  the  in- 
junction will  be  denied.  Solicitors  for  respondents  may  pre- 
pare an  order  to  be  signed  to  that  effect. 
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(Superior  Court  of  Chicago.    In  Chancery.) 

Thos.  dowry,  Adm'r,  etc. 
vs. 
Unknown  Heirs  of  Patrick  Brennan,  Margaret  Brennan,  etc. 

(November,  1869.) 

1.  Deed— CoNBTBTJcnow  of — Intent  of  Grantor  Carried  Out.  Un- 

der a  deed  to  A.  of  "one-half  ♦  ♦  ♦  of  the  premises  and 
*  *  ♦  such  •  ♦  •  further  interest,  if  any,  in  the  remain- 
ing half  of  said  premises  as  she  *  *  *  as  widow  *  *  * 
would  be  entitled  to  under  the  law  of  Illinois  If  her  husband 
had  died  seized  of  an  unincumbered  title  in  fee  simple  to  said 
premises,"  there  being  no  issue  of  A.  and  her  husband,  A.  is  en- 
titled to  dower  in  "the  remaining  one-half,"  and  not  to  onehalf 
of  the  one-half  in  fee  simple  and  dower  in  the  remaining  one- 
quarter,  as  the  intent  of  the  grantor  was  that  her  interest  In 
the  remaining  one-half  should  be  the  same  as  if  her  husband 
had  deed  seized  in  fee  simple  of  the  entire  premises. 

2.  Charitarle  Use — What  is.    A  bequest  of  an  estate  to  an  executor 

to  give  to  such  charitable  and  religious  purposes  as  he  sbal^  ^ 
fit,  is  a  bequest  for  a  charitable  use  within  the  meaning  ot  ^^ 
Statute  of  Elizabeth,  and  valid. 

3.  Charitarub  use — Death  of  Trustee — When  Ck)URT  Wnx  no^  ®^' 

PERVisE.    Where  an  estate  Is  left  to  an  executor  for  sucli  cb*^' 
itable 'purposes  as  he  may  deem  fit;  should  the  executor  ^^ 
without  exercising  his  discretion,  the  court  will  not  undcrtaJ^ 
the  supervision  of  the  trust,  but  will  allow  the  estate  to  ^^ 
the  heirs  of  the  donor. 

Petition  for  partition.    Heard  before  Judge  Jameson.      ^ 
facts  are  stated  in  the  opinion. 
Tkos.  Clowry,  pro  se. 
Sleeper,  Whiton  &  Durham,  for  defendants. 

Jameson,  J. :  — 

On  the  first  of  June,   1863,  Patrick  Brennan,  who      ^ 
seized  of  lot  5,  in  block  3,  in  Brainard  &  Evans'  additic>^ 
Chicago,  together  with  his  wife,  Margaret,  conveyed  the  ^^^ 
to  one  Martin  Brennan  as  trustee,  in  trust  to  secure  ceJ^^^ 
sums  at  a  certain  time  therein  mentioned,  payable  to  anc^'^^ 
Patrick  Brennan,  whom  I  shall  designate  as  Patrick  BreX*^ 
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2d.  Brennan  1st  died  Nov.  14,  1865,  intestate,  leaving  Mar- 
garet, his  widow,  but  no  children  or  descendants  of  children 
surviving.  Margaret  was  afterwards  duly  appointed  the  ad- 
ministratrix of  his  estate,  on 'the  19th  of  July,  1866.  In  the 
mean  time,  on  the  4th  of  January,  1866,  Martin  Brennan,  the 
trustee,  advertised  fOr  non-payment  of  the  amount  due,  and 
sold  the  lot  in  question,  under  the  power  in  the  trust  deed, 
Patrick  Brennan  2d,  the  creditor,  being  the  purchaser.  On 
the  13th  of  September  of  the  same  year,  Patrick  Brennan  2d, 
in  consideration  of  $5.00,  conveyed  to  Margaret  Brennan, 
widow,  and  to  the  unknown  heirs  of  Patrick  Brennan,  de- 
ceased, the  lot  in  question,  except  the  west  twenty  feet 
thereof.  The  quantity  of  the  estate  thus  conveyed  to  the  sev- 
eral parties  was  described  in  the  deed  as  follows:  **To  the 
said  Margaret  Brennan  one-half,  undivided,  of  the  premises 
above  described,  absolutely  and  in  fee  simple,  and  moreover, 
such  other  and  further  interest,  if  any,  in  the  remaining  half 
of  said  premises,  as  she,  the  said  Margaret  Brennan,  as  widow 
of  the  said  Patrick  Brennan,  deceased,  would  be  entitled  to, 
under  the  law  of  Illinois,  if  her  husband  had  died  seized  of  an 
unencumbered  title,  in  fee  simple,  to  the  said  premises;  and 
the  residue  of  the. said  remaining  half  of  the  said  premises 
shall  be  had  and  held  in  fee  simple  by  the  said  unknown  heirs 
of  the  said  Patrick  Brennan,  deceased." 

In  June,  1867,  Margaret  Brennan,  the  widow,  died,  leaving 
a  will,  which  wsis  duly  proved,  and  in  which  she  named  the 
late  Dr.  Dennis  Dunne,  her  executor.  By  this  will,  she  di- 
rected the  said  Dunne  to  sell  her  real  estate,  and  that  the  pro- 
ceeds thereof,  after  the  payment  of  her  debts,  be  divided  as 
follows:  **The  sum  of  $500  to  Patrick  Donohoe,  of  Greens- 
burgh,  in  the  state  of  Pennsylvania,  and  all  the  rest  and  resi- 
due of  the  proceeds  of  said  real  estate,  be  given  by  her  execu- 
tor to  such  charitable  and  religious  purposes  as  he  might 
deem  fit." 

Letters  testamentary  were  issued  to  Dennis  Dunne,  on  the 
19th  of  June,  1867,  but  he  died  in  December,  1868,  and  the 
petitioner,  Thomas  Clowry,  was  appointed  administrator  de 
bonis  non,  with  the  will  annexed.     Dennis  Dunne  also  left  a 
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will  in  which  he  appointed  Edward  Dunne  and  John  Cough- 
Ian,  his  executors;  the  latter  of  whom  qualified,  and  is  made  a 
defendant  in  this  case.  This  petition  was  filed  by  the  admin- 
istrator de  bonis  nan,  Clowry,  for  a  partition  of  this  lot,  to 
enable  him  to  carry  out  the  provisions  of  the  will  of  Margaret 
Brennan,  under  the  directions  of  this  court. 

The  first  question  is,  to  determine  the  respective  shares  of 
Margaret  Brennan  and  of  the  heirs  of  her  hu§band,  Patrick 
Brennan,  deceased,  under  the  conveyance  from  Patrick  Bren- 
nan 2d.  There  then  remains  a  second  question :  What  direc- 
tions shall  be  given  by  this  court,  respecting  the  bequest  to 
charitable  uses,  made  by  Margaret  Brennan,  under  the  cir- 
cumstances of  the  case! 

The  real  nature  of  the  conveyance  by  Patrick  Brennan  2d, 
is  admitted  to  have  been  this:  he  desired  only  to  be  paid  his 
debt,  and  finding  that  the  west  twenty  feet  of  the  lot  would 
do  that,  he  wished,  like  an  honest  man,  to  give  the  residue  of 
it  back  to  those  who  would  have  had  it  on  the  death  of  Patrick 
Brennan  1st,  and  it  is  probable  that  he  desired  them  to  take 
in  the  same  proportions  as  if  Patrick  Brennan  had  died  seized 
of  that  alone.  The  phraseology  of  the  dead  has  already  been 
given.  It  was  contended  by  the  petitioner,  before  the  master, 
upon  whose  report  this  case  comes  up,  that  the  true  construc- 
tion of  this  language  was  that  the  widow  should  have  one- 
half  of  the  residue  of  the  lot  after  reserving  the  twenty  feet, 
absolutely,  and  that  the  other  half  should  be  apportioned  be- 
tween her  and  the  heirs  of  her  husband  as  it  would  have  been 
had  her  husband  died  seized  of  that  half  only ;  in  which  case, 
she  would  have,  first,  one-half  in  her  own  right,  by  virtue  of 
the  conveyance  to  her  by  Patrick  Brennan  2d,  and  then,  one- 
half  of  the  remaining  half,  that  is,  one-quarter  of  the  prem- 
ises, under  the  46th  section  of  the  statute  of  wills  as  heir  to 
her  husband,  and  beside  this,  would  have  her  dower  in  the  re- 
maining quarter;  making,  in  all,  a  fee  in  three-fourths  of  the 
premises,  and  dower  in  the  other  fourth.  This,  in  my  judg- 
ment, in  which  I  agree  with  the  master  in  his  report,  is  not 
the  true  construction  of  the  deed.  It  will  be  observed  that 
the  words,  '*said  premises"  are  used  in  every  clause  of  this 
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conveyance;  and  I  think^  wherever  used,  they  refer  to  the 
same  lot  or  part  of  a  lot,  namely,  that  conveyed  by  Patrick 
Brennan  2d  to  Margaret  Brennan,  and  the  next  of  kin  of 
her  husband.  Thns,  the  widow  was  to  take  one-half  of  said 
premises  in  fee  simple,  and  moreover  such  other  aod  further 
interest,  if  any,  in  the  remaining  half,  •  •  •  as  the  said 
Margaret  •  •  •  as  widow  of  the  said  Patrick  Brennan, 
deceased,  would  be  entitled  to,  under  the  law  of  Illinois,  if 
her  husband  had  died  seized  of  an  unencumbered  title,  in  fee 
simple,  to  ''the  said  premises/'  not  to  the  remaining  half  of 
said  premises. 

Now,  had  her  husband  died  seized  of  a  fee  in  the  said 
premises,  under  the  conditions  stated,  his  widow  would  clearly 
have  been  entitled  to  one-half  of  the  whole  in  fee,  and  to 
dower  in  the  other  half,  under  the  46th  section  of  the  statute 
of  wills.  Such,  therefore,  must  have  been  the  decree  of  the 
court,  had  she  applied  for  a  partition  during  her  life  time. 
As  she  died  without  making  such  an  application,  her  right  of 
dower  has  fallen  in,  and  hence  her  heirs  are  entitled  to  only 
one-half  of  the  lot,  subject  to  the  terms  of  the  will. 

The  second  question  presents  more  difficulty.  This  bequest 
of  money  to  the  executor  of  Margaret  Brennan,  to  be  disposed 
of  for  **such  charitable  or  religious  purposes  as  he  might  think 
fit/'  seems  to  have  left  a  discretion  in  the  executor,  as  to  both 
the  objects  and  the  recipients  of  the  bounty.  Dunne  died, 
having  done  nothing  whatever  towards  executing  his  trust, 
except  to  qualify  as  executor,  and,  it  is  said,  to  collect  and 
use  for  his  own  purposes  the  personal  estate  of  his  testatrix. 

There  is,  I  think,  no  doubt  that  this  is  a  bequest  for  charit- 
table  uses,  within  the  meaning  of  the  statute  of  Elizabeth, 
chapter  43,  section  4,  determining  the  description  of  trusts  of 
that  nature  which  the  law  will  countenance  and  enforce.  The 
uses  prescribed  by  Margaret  Brennan 's  will  are  thus  stated, 
**and  all  the  rest  and  residue  of  the  proceeds  of  said  real  es- 
tate, is  to  be  given  by  my  executor  to  such  charitable  and  reli- 
gious purposes,  as  he  may  deem  fit." 

The  uses  which  are  countenanced  by  the  statute  of  Eliza- 
beth, and  which  courts  of  equity  are  authorized  by  it  to  en- 
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force  as  charities,  are  as  follows:  "Devises  for  the  relief  of 
aged,  impotent  and  poor  people ;  for  the  maintenance  of  siek 
and  maimed  soldiers  and  mariners;  for  schools  of  learning, 
free  schools,  and  scholars  at  the  universities;  for  repairs  of 
bridges,  ports,  havens,  causeways,  churches,  seahanks  and 
highways;  for  education  and  preferment  of  orphans,  the  main- 
tenance of  houses  of  correction,  for  the  marriage  of  poor 
maids,"  et  cetera. 

The  word  charitable  in  the  bequest  of  Margaret  Brennan, 
must  be  construed  to  refer,  generally,  to  any  of  the  uses  which 
are  defined  in  this  statute,  and  to  none  others ;  and  the  word 
religious,  as  relating  especially  to  one  of  the  uses  therein  enum- 
erated, namly,  repairs  of  churches,  the  word  ** repairs,"  doubt- 
less, to  receive  a  liberal  construction.  So  far,  then,  as  the  na- 
ture of  the  charities  contemplated  by  the  will  is  concerned, 
the  bequest  is  not  void  as  contravening  that  statute. 

Now,  will  this  court  award  to  the  administrator  of  Mar- 
garet Brennan  de  bonis  non,  a  discretion  to  execute  the  will 
in  the  distribution  of  this  bequest,  as  he  may  deem  fitf  Such 
a  course  is  sanctioned  by  none  of  the  authorities,  and  it  is 
doubtful  if  such  an  order  was  ever  made  by  a  court  of  equity. 
If  the  court  will  nt>t  direct  the  administrator  de  bonis  non  to 
execute  this  trust,  will  it  itself  attempt  itf  Will  it,  in  other 
words,  provide  a  scheme  of  charities  to  which  this  bequest 
shall  be  applied,  instituting  inquiries  as  to  the  probable  direc- 
tion the  deceased  executor  would  have  given  to  the  charity, 
had  he  lived;  or  if,  despairing  of  ascertaining  precisely  the 
intention  of  either  the  donor,  or  her  executor,  coming  as  near 
to  it  as  may  be,  thus,  as  it  is  called  in  equity,  executing  this 
trust,  cy  presf 

This  is  one  of  the  most  difficult  questions  in  equity  juris- 
prudence. There  is  no  doubt,  in  general,  of  the  jurisdiction 
of  a  court  of  chancery  to  enforce  trusts  for  charitable  uses. 
The  power  was  either  given,  or  recognized  as  existing  already, 
in  that  court,  by  the  statute  43  Elizabeth,  chapter  4  referred 
to,  which  is  in  force  in  this  state.  The  better  opinion  seems 
to  be,  that  courts  of  equity  always  had  that  power,  even  be- 
fore and  independently  of  that  statute.    See  2  Story,  Eq.  Jur. 
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flections  1142-1162;  2  Bedf.  on  Wills,  776  and  fallowing 
pages. 

A  court  will  not  hesitate  to  interfere  and  compel  the  exeoa- 
tion  of  snch  a  trust,  whenever  it  is  clearly  expressed  in  the 
will;  where  the  trustee  is  named,  or  is  easily  ascertainable;  or 
where  the  objects  of  the  testator's  bounty  are  pointed  out;  but 
whether,  where  the  persons  beneficially  interested  in  the  char- 
ity are  not  described,  perhaps  not  even  known  to  the  testator, 
but  a  discretion  to  name  them,  and  to  determine  the  propor- 
tions in  which  they  shall  receive  it,  has  been  left  to  the  exec- 
utor; and,  especially,  where  the  executor,  as  here,  has  died, 
without  having  taken  any  st^s  towards  executing  the  trust, 
the  court  will  theu  step  in  to  execute  it,. is  a  far  different 
questioii,  npoa  which  our  American  courts  have  not  been 
agreed. 

In  England,  the  Lord  Chancellor  has  always  had  extensive 
authority  in  cases  of  this  kind.  But  in  what  character  has  he 
been  understood  to  actt  Has  he,  in  assuming  to  exercise  that 
authority,  acted  in  his  ordinary  capacity  as  chancellor,  or 
as  commissioner  of  the  king,  who,  as  parens  patriae,  undoubt- 
edly has  the  power,  as  a  branch  of  his  prerogative,  to  inter- 
vene and  name  the  objects  of  a  charity,  in  danger  of  lapsing 
for  want  of  a  trustee,  or  because  of  the  vagueiess  of  the  trust. 
4  Kent.  Com.  508  and  note;  2  Bedf.  on  Wills,  828;  Mogridge 
V.  Thackwell,  7  Yes^,  Jr.,  36.  In  either  of  these  cases,  it 
would  be  equally  the  Lord  Chancellor  who  would  intervene; 
in  the  one  ease,  however,  in  the  exercise  of  his  ordinary  chan- 
cery jurisdiction  over  trusts,  and,  iu  the  other,  as  the  agent 
through  whom  the  king  exercises  his  extraordinary  preroga^ 
tive.  In  this  country  the  questi<»i  has  been  variously  de- 
cided, according  to  the  views  entertained  of  the  nature  of  the 
power.  Thus,  in  SMonstaU  v.  Saunders,  11  Allen  (Mass.) 
446,  the  supreme  court  of  Massachusetts  assert  a  jurisdictiiMi 
over  charities  almost  co-extensive  with  that  of  the  chancier 
of  England.  On  the  other  hand  in  New  York,  in  WiUiams  v. 
WMiams,  4  Selden,  525,  548,  it  was  held,  that  the  courts  of 
equity  of  that  state  could  only  administer  such  charities  as 
create  a  trust  within  the  strictly  equitable  cognisance  ot  such 
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courts.  In  deciding  this  case  Judge  Denio  said:  ''In  that 
class  of  cases,  therefore,  where  the  gift  is  so  indefinite  that  it 
cannot  be  executed  by  the  court,  •  •  •  the  claim  of  the 
representatives  of  the  donor  must  prevail  over  the  charity. 
The  reason  is,  that  we  have  no  magistrate  clothed  with  the 
prerogatives  of  the  crown,  and  our  courts  of  justice  are  en- 
trusted only  with  judicial  authority.  Where  the  gift  is  capa- 
ble of  being  executed  by  a  judicial  decree,  I  know  of  no  rea- 
son why  the  court  should  refuse  to  excute  it.'*  He  then 
adds:  ''My  own  opinion  is,  that  the  distribution  of  powers 
among  the  great  departments  of  the  government  which  is  a 
fundamental  doctrine  in  the  American  system,  would  prohibit 
the  courts  from  exercising  a  jurisdiction  so  purely  discretion- 
ary." Prom  this  I  infer,  that  in  the  opinion  of  Judge  Denio, 
the  power  in  "question  was  a  branch  of  the  royal  prerogative, 
not  a  judicial  power,  and  that  consequently  it  was  not  inhere 
ited  by  courts  of  chancery  in  this  country  on  its  separation 
from  Great  Britain.  The  cases  on  this  interesting  point  are 
collected  and  discussed  in  2  Story,  Eq.  Jur.,  section  1167- 
1183 ;  2  Redf .  on  WilLs,  776  and  foUowing  pages. 

Our  supreme  court  have  not  passed,  so  far  as  I  am  aware^ 
upon  precisely  this  question.  In  Heuser  v.  Harris,  42  IlL 
425,  they  indicate,  perhaps,  the  principles  upon  which  th^ 
would  decide  it,  were  a  case  to  come  before  them,  of  which  tiie 
facts  were  such  as  to  require  an  adjudication  of  it.  Judge 
Breese,  in  deciding  the  case,  says:  "It  is  well  settled  in  the 
English  chancery  courts,  that  where  money  is  given  to  charity 
generally  and  indefinitely,  without  trustees  or  objects  selected^ 
the  king,  as  trustee  or  parens  patriae,  will  direct  a  scheme, 
and  wher^  trustees  are  appointed,  the  chancellor  will  direct  a 
scheme  for  the  charity,  he  having  jurisdiction  over  the  trust 
(Boyle  on  Charities,  238,  239) ;  and  this,  when  neither  trusfeec 
nor  objects  are  selected."  He  adds:  "Surely  the  powers  of 
a  court  of  chancery  should  extend  so  far  as  to  supply  a  trus- 
tee to  manage  a  testamentary  bequest;  and,  if  it  be  admitted 
one  could  not  be  elected  under  this  will,  a  court  of  chancery 
to  carry  out  tfie  intention  of  the  testator  would,  by  a  liberal 
intendment,  appoint  one.    Every  reasonable  act  will  be  done, 
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and  the  most  liberal  construction  of  the  will  had,  by  a  court 
of  chancery,  to  aid  the  beneficiaries,  when  the  intention  is 
plain  and  undeniable.  HadLey  v,  Hopkins^  Academy,  14 
Pick.  240.  But  without  reference  to  43  Elizabeth,  we  think 
that  the  innate,  inherent  jurisdiction  of  a  court  of  chancery 
is  fully  competent  to  supply  defects  of  this  nature. 

But,  it  should  be  observed,  it  was  not  necessary  to  the  de- 
cision of  that  case,  that  the  court  should  consider  this  ques- 
tion, because  there  the  object  of  the  bequest  was  certain,  as 
was  also  the  intended  recipient  of  it.  The  court  say:  ''The 
object  of  this  bequest  is  certain,  and  so  is  the  recipient,  being 
the  school  district  in  which  the  farm  is  situated"  etc.  The 
only  question  was  whether  the  school  district,  of  which  the 
boundaries  had  been  changed  since  the  date  of  the  devise, 
could  take  the  benefit  of  it. 

On  the  whole,  admitting  that  the  authorities  would  warrant 
the  intervention  of  this  court  to  provide  a  scheme  of  charities 
to  carry  into  effect  this  will,  I  have  great  doubt  whether,  un- 
der the  circumstances,  it  ought  to  be  done.  In  the  first  place, 
the  amount  left  iJter  the  payment  of  the  debts  of  the  testa- 
trix, and  of  the  specific  legacy  of  $500,  will  be  but  small. 
Secondly,  there  is  no  person  or  corporation  before  us  claiming 
the  benefit  of  this  bequest ;  nor  is  it  suggested  that  any  such 
claimant  exists.  I  doubt  if  it  is  my  duty  to  advertise  for 
beneficiiries  under  the  trust,  or  to  presume  that  it  would  be 
thought  worth  the  exi)ense,  by  any  charitable  or  religious  in- 
stitution, to  seek  the  distribution  of  this  fund  in  its  favor. 
Finally,  the  executor  having  died  without  naming  the  donees 
of  the  charity,  admitting  that  a  mere  personal  discretion  to 
be  exercised  by  the  executor  was  not  intended,  and  that  the 
bequest  has  not  therefore  elapsed,  the  difficulty  seems  too  for- 
midable of  attempting  to  make  a  distribution  of  the  fund  in 
accordance  with  the  terms  of  the  will. 

A  decree  for  the  partition  of  the  lot  between  the  parties 
according  to  their  respective  interests,  as  stated,  will  there- 
fore be  entered,  but  the  court  declines  to  direct  the  execution 
of  the  will  so  far  as  relates  to  the  charity. 
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(Circuit  Court  of  Cook  County.) 
Ohrifltiaii  Neilson 

▼8. 

The  City  of  Chicago,  the  Chicago,  Bock  Ldand  A  Padfle 
Railway  Company  and  .the  Lake  Shore  ft  HichigHa 
Sonthem  Railway  Company. 

(July  27,  1899.) 

1.  Constitutional  Law — ^Police  Power — Compensation  fob  Pbop- 

KBTT  Damaged  fob  Public  Use.  Where  private  property  is  dam- 
aged through  the  elevation  of  railroad  tracks,  elevated  in  ac- 
cordance with  a  city  ordinance,  such  damage  must  be  compen- 
sated for  under  the  constitutional  provision  that  private  prop- 
erty shall  not  be  damaged  for  public  use  without  compensation 
and  it  is  no  defense  that  the  ordinance  was  passed  under  the 
police  power. 

2.  Constitutional    Law — ^Pbopebty    Damaged    fob    Public   Use— 

PowES  OF  Legislatube  to  Exempt  Municipalitt.  The  legisla- 
ture cannot  exempt  a  municipality  from  the  operation  of  the 
constitutional  inhibition  against  taking  private  property  for  a 
public  use  without  compensation. 

8.  Constitutional  Law — ^Railboads — Pbopebtt  Damaged  fob  Public 
Use — ^Effect  of  Authobitt  of  MuNiciPALrrY  undeb  Polici 
Power.  A  railroad  must  compensate  for  property  damaged  Iry 
it  in  pursuance  of  a  public  use  even  though  the  Improvements 
causing  the  damage  have  been  ordered  by  the  city  acting  in  its 
governmental  capacity  in  the  exercise  of  its  police  power. 

4.  Pleading — ^Duplicity — What  is  not.  Where  one  general  puWic 
improvement  is  carried  on  by  several  distinct  entities,  a  dec- 
laration is  not  double  which  alleges  that  one  of  than  in- 
flicted certain  damage  and  another  certain  other  damage,  etc., 
as  long  as  they  are  not  alleged  as  separate  and  distinct  causes 
of  action  but  simply  as  allegations  as  to  injuries  inflicted  in  the 
performance  of  the  entire  work,  from  all  of  which  taken  to- 
gether the  plaintiff's  property  was  damaged. 

6.  Pasties — Joinder  of  Cobpobahon  and  Agents  in  Actions  Bx 
Delicto.  In  actions  ex  delicto  a  corporation  and  its  agents  are 
alike  responsible  and  may  be  sued  severally  and  Jointly. 

6.  Actions — Tbespass  Against  Municipal  Cobfobations.    The  ac- 

tion of  trespass  as  well  as  case  will  lie  against  a  municipal 
corporation. 

7.  Municipal    Cobfobations — ^Lxabiutt    When    not    Aotino    ff 

Strictly  Governmental  Capacitt.    When  two  parties  enter  into 
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an  agreement  by  which  certain  work  is  to  be  done  in  pursuance 
of  a  joint  purpose  and  the  property  of  a  third  person  is  injured 
thereby  the  first  two  parties  are  jointly  and  severally  responsi- 
ble therefor  and  it  is  immaterial  that  one  of  the  contracting 
parties  is  a  municipal  corporation. 

8.  CozvsTiTunoNAL   Law — ^Damaging   Pbopebtt   fob   Pubuc   Usk — 

What  Sobt  or  Damage  Recovkeable.  Where  property  is  dam- 
aged for  a  public  use  it  is  only  special  damage  to  plaintiff's 
property  which  can  be  recovered,  and  not  the  damage  resultant 
from  the  contiguity  of  properties. 

9.  Ck)NTBACT8 — PBOPEBTY  DAMAGED  FOB  PtTBLIO  USS— EFFECT  OF  AGBEB- 

MENT  TO  Save  Habmless.  An  agreement  to  save  a  party  harm- 
less from  any  liability  incurred  by  him  in  the  prosecution  of  a 
public  work,  irrespective  of  its  validity  between  the  parties, 
cannot  effect  a  plalntifTs  rights  against  either  of  the  contracting 
parties. 

Dennirrer  to  declaration.  Heard  before  Judge  Murray  P. 
Tuley.     The  facts  are  stated  in  the  opinion. 

Masterson  &  Hoft,  for  plaintiff. 

C  8.  Thorion,  for  the  defendant,  the  city  of  Chicago,  and! 
R.  Mather,  for  defendant,  C,  R.  I.  &  P.  R.  R.  Co. 

Oardner  it  McFadden,  for  defendant  L.  S.  &  M.  S.  R.  Co. 

Tuley,  J.: — 

The  demurrer  of  the  city  raises  the  question  as  to  the  lia- 
bility of  the  city  of  Chicago,  of  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  and  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company,  in  connection  with  the  ele- 
vation of  the  tracks  of  the  two  railroad  defendants  made  un- 
der an  ordinance  of  the  city  of  Chicago  of  July  9,  1894. 

The  tracks  of  the  two  railroad  companies  were  raised  over 
a  distance  of  several  miles  in  the  thickly  populated  part  of 
the  city,  many  of  the  street  crossings  on  the  line  of  the  ele- 
vation were  cut  down  and  the  grade  lowered  at  the  point  of 
intersection;  streets  and  alleys  were  built  up  solidly  at  some 
intersecting  points,  leaving  them  but  blind  thoroughfares  j 
sidewalks  on  approaches  to  the  point  of  intersection  of  the 
crossing  streets  were  lowered,  light  and  air  of  adjacent  build- 
ings were  more  or  less  interfered  with  and  the  buildings  weJro 
cracked  or  otherwise  damaged  through  the  making  of  tiie  im- 
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provement.  A  large  number  of  suits  have  been  commenced 
against  the  city  of  Chicago  and  the  two  railroad  companies 
for  the  damages  sustained  by  reascHi  of  the  work. 

In  the  amended  declaration  in  this  case  it  is  allied  that  the 
plaintiff  was  the  owner  of  a  large  brick  building  adjacent  to 
the  right  of  way  of  the  two  railroad  defendants,  and  located 
on  the  northwest  comer  of  the  intersection  of  Armour  avenue 
and  Thirty-seventh  street  That  on  or  about  the  9th  of  July, 
1894,  the  defendant,  the  city  of  Chicago,  passed  an  ordinance 
whereby  it  required  and  contracted  with  the  railroads  that  they 
should  elevate  the  plane  of  their  railroad  tracks  in  the  rear 
of  and  on  the  west  side  of  plaintiff's  premises  in  a  certain 
manner  therein  described,  setting  out  the  ordinance  in  full. 
That  said  ordinance  provides  for  the  elevation  of  the  tracks 
of  the  railway  companies,  designates  the  cross  streets,  etc, 
to  be  viaducted,  among  others  being  Thirty-seventh  street, 
and  provides  for  excavating  such  streets,  gives  specific  details 
for  the  doing  of  the  work,  and  that  **all  of  said  woA  shall 
be  done  as  by  and  for  the  city  of  Chicago  under  the  superin- 
tendence of  the  Department  of  Public  Works,  but  at  the  ex- 
pense of  the  said  railway  companies."  Where  the  tracks  of 
the  two  railway  companies  parallel  each  others,  as  they  do 
most  of  the  distance,  the  work  was  to  be  done  at  the  joint  ex- 
pense of  the  railways,  and  where  they  did  not  parallel  each 
railway  was  to  pay  the  expense  of  elevating  its  own  tracks. 
Provides  that  the  damages  caused  by  change  of  grade  of 
streets  and  alleys  should  be  adjusted  and  paid  by  the  city  of 
Chicago  and  that  the  ordinance  should  be  null  and  void  un- 
less within  thirty  days  it  should  be  accepted  by  the  railroad 
companies.  That  they  should  by  their  acceptance  agree  to 
pay  $50,000  as  liquidated  damages  for  failure  to  carry  oat 
the  provisions  of  the  ordinance.  Also  that  the  railway  com- 
panies should  agree  to  pay,  and  pay  at  the  time  of  the  accept- 
ance, to  the  city  of  Chicago  $100,000  as  a  contribution  toward 
the  liabilities  for  land  or  business  damages  incurred  or  le- 
coverable  from  the  city  of  Chiciigo  by  the  passage  and  ai-  - 
forcement  of  the  ordinance  or  by  changes  of  grade,  etc.,  and 
that  such  payment  should  be  held  to  protect  the  railroad  com- 
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panics  from  all  liability  for  said  damages  to  said  city,  or  oth- 
ers, save  that  covered  by  negligence  in  the  doing  of  the  work 
provided  for. 

The  declaration  alleges  that  said  ordinance  was  accepted 
by  the  railroad  companies,  $100,000  deposited  by  them  with 
the  city  of  Chicago  in  accordance  with  its  terms;  that  in  ac- 
cordance with  the  provisions  of  the  ordinance  plans  and  spec- 
ifications were  prepared  for  the  work  which  required  a  part 
of  the  work  to  be  done  upon  plaintiff's  premises.  That  the 
railway  companies  commenced  the  elevation  of  their  tracks 
in  August,  1895,  and  practically  completed  the  same  by  the 
end  of  November  the  same  year.  That  it  was  the  duty  of 
defendants,  before  committing  or  permitting  any  damages  to 
or  taking  any  of  plaintiff's  premises,  to  have  assessed  and  ap- 
praised the  same  and  to  have  paid  plaintiff  a  just  compensa^ 
tion  therefor;  but  regardless  of  such  duty  they  did  such  work 
of  elevation  and  of  the  excavation  of  Thirty-seventh  street,  etc., 
without  paying  such  just  compensation.  That  the  defendants 
also,  disregarding  their  duty  to  do  said  work  in  such  manner 
as  not  to  interfere  with  the  property  rights  and  easements  of 
the  plaintiff  in  any  manner,  so  negligently  and  carelessly  ex- 
cavated Thirty-seventh  street  and  conducted  the  work  that 
the  supports  and  foundations  of  his  building  were  loosened 
and  cracked  so  as  to  make  the  building  almost  worthless,  and 
constructed  a  large  embankment  on  the  west  side  of  and  ad- 
jacent to  plaintiff's  premises.  That  the  city  as  principal,  and 
the  railroad  defendants,  as  agents  and  servants  of  the  city, 
constructed  a  stone  wall  on  the  north  side  of  Thirty-seventh 
street  and  across  their  right  of  way  and  into  plaintiff's  prem- 
ises and  up  against  and  adjoining  plaintiff's  building,  and  in 
and  upon  the  close  and  grounds  of  plaintiff,  and  appropriated 
part  of  plaintiff's  premises  to  their  own  use,  and,  in  disre- 
gard of  plaintiff's  rights,  built  over  their  right  of  way  into 
premises  not  belonging  to  defendants,  and  thereby  shut  out 
light  and  destroyed  other  easements  which  plaintiff  enjoyed 
upon  the  west  and  rear  end  of  said  premises.  That  aU  of 
said  acts  and  doings  were  done  in  accordance  with  plans  and 
specifications  made  by  the  defendant  railway  companies,  rati- 
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fied  and  approved  by  the  city,  and  were  all  done  "as,  by  and 
for  the  city  and  under  the  direction  and  supervision  of  the 
city." 

It  alleges  general  ratification  by  the  city;  the  tearing  up 
and  taking  away  of  the  sidewalk  belonging  to  said  premises 
and  the  lowering  of  the  grade  of  the  sidewalk  so  that  it  became 
imx>ossible  for  the  public  to  enter  said  premises  for  business 
purposes,  whereby  plaintiff  was  forced  to  build  a  stairway 
for  that  purpdse  down  to  the  sidewalk.  Alleges  the  taking 
and  carrying  away  of  a  street  lamp,  the  property  of  plain- 
tiff. That  the  plaintiff's  premises  were  otherwise  greatly  in- 
jured and  made  useless  for  the  purpose  intended.  That  hav- 
ing elevated  the  tracks  of  the  railroad  companies,  the  two  rail- 
road companies  built  an  iron  bridge  over  Thirty-seventh  street 
crossing  and  continuously  since  have  permitted  the  runniBg 
of  defendants'  railroad  trains  over  the  same.  Whereby  plain- 
tiff has  been  greatly  damaged  and  his  property  rendered  al- 
most worthless,  and  the  business  to  which  it  was  adapted  ren- 
dered almost  worthless;  all  to  the  damage  of  plaintiff  of 
fifteen  thousand  dollars. 

The  contention  of  the  city  upon  its  demurrer  is  that  the 
ordinance  of  1894,  requiring  the  railway  companies  to  ele- 
vate their  tracks,  construct  subways,  viaducts,  etc.,  was  passed 
in  the  exercise  of  the  police  power  of  the  city.  "That  the 
constitutional  provision  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation,'* 
must  be  construed  with  reference  to  the  police  power,  and  so 
construing  it,  that  no  recovery  can  be  had  by  plaintiff. 

The  city  claims,  "To  support  the  ordinance  upon  the  broad 
foundation  of  the  right  to  exercise  the  police  power  of  the  state 
for  the  public  safety." 

I  find  that  the  appellate  court  has  passed  upon  this  iden- 
tical question,  in  a  case  not  cited  upon  the  argument,  of 
Marshall  v.  City  of  Chicago,  77  III  App.  351.  While  this  de- 
cision is  not  controlling,  except  in  that  particular  case,  Mar- 
shall V.  The  City,  yet  the  opinion  of  Judge  Adams  is  so  logical 
and  convincing,  and  so  well  sustained  by  the  decisions  of  our 
own  supreme  court,  that  there  is  no  escaping  from  its  conclu- 
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sions.  The  litigation  arose  out  of  a  claim  for  damages  caused 
by  the  doing  of  the  work  under  this  same  ordinance  of  July, 
1894. 

Judge  Adaiins,  in  that  case,  well  says:  ''It  stands  admit- 
ted" (as  it  is  by  the  demurrer  in  this  case)  **that  the  plain- 
tiff's property  was  damaged  for  public  use,  and  to  hold  that 
in  such  case  there  can  be  no  recovery  would  be  to  nullify  the 
constitutional  provision  cited. "And  that,  "No  case  has  been 
cited,  nor  do  we  believe  any  can  be  found  in  which,  there  be- 
ing a  provision  (constitutional  or  statutory)  for  compensa- 
tion for  damage  occasioned  to  private  property  for  public 
use,  it  has  been  held  that  there  could  be  no  recovery  for  such 
damage."  Also,  **The  question,  whether  the  improvement 
was  ordered  in  the  exercise  of  the  police  power,  or  in  the  ex- 
ercise of  some  other  power,  is  wholly  immaterial  to  the  plain- 
tiff's  case,  because,  no  matter  what  the  power  in  the  exercise 
of  which  the  ordinance  of  July  9,  1894,  was  passed,  if  the 
plaintiff's  property  was  damaged  as  claimed  in  his  declarar 
tion  he  is  entitled  to  compensation." 

Upon  a  review  of  the  Rigney  Case — ^which  is  the  leading 
case  as  to  the  meaning  and  effect  of  the  constitutional  limita- 
tion that  private  property  shall  not  be  damaged  for  public 
use  without  just  compensation  being  made  therefor — ^and  of 
the  several  decisions  following  the  Rigney  Oase,  I  had  come, 
before  seeing  Judge  Adams'  opinion,  to  the  same  conclusion 
at  which  he  arrived  upon  this  question.  The  following  Illi- 
nois supreme  court  decisions  fully  sustain  the  appellate  court : 
Rigney  v.  City  of  Chicago,  102  111.  64,  and  cases  cited;  C  W. 
&  /.  R.  R.  V.  Ayres,  106  111.  511;  Zinc  Co.  v.  La  Salle,  117  111. 
411 ;  City  of  Bloomington  v.  PoUock,  141  111.  346 ;  City  of 
Joliet  V,  Blower,  155  111.  414;!/.  E.  cfe  W.  R.  R,  v.  Scott,  132 
111.  429 ;  Parker  v.  Catholic  Bishop,  146  111.  167 ;  Metropolitan 
W.  8.  Elevated  Ry.  Co.  v.  Stickney,  150  111.  362;  Oalt  v.  C.  (St 
N.  W.  Ry.  Co.,  157  111.  125;  Metropolitan  W.  S.  Elevated  Ry. 
Co.  V.  White,  166  111.  375. 

As  said  in  the  leading  case,  Rigney  v.  City,  ante,  the  words 
**or  dami^ed"  in  the  1870  constitutional  provision,  were  in- 
tended '*to  declare  a  new  rule  of  civil  conduct  from  which 


364  Circuit  Courts  op  Illinois. 

spring  new  rights  which  did  not  exist  under  the  constitution 
of  1848.'*  And  that  **we  have  no  doubt  it  was  the  intention 
of  the  f  ramers  of  the  present  constitution  to  require  compen- 
sation to  be  made  in  all  cases,  where,  but  for  some  legislative 
enactment  an  action  would  lie  by  the  common  law." 

There  can  be  no  question  but  that  in  a  case  like  the  present 
an  action  would  lie  at  common  law  unless  the  corporation  had 
the  authority  of  an  act  of  parliament,  and  in  this  state  be- 
cause of  the  constitutional  provision  referred  to  the  legisla- 
ture is  without  authority  to  exempt  a  municipality  from  its 
constitutional  liability  to  make  due  compensation  for  all  pri- 
vate property  taken  or  damaged  for  public  use.  There  can  be 
no  doubt  but  that  the  constitutional  provision  quoted  was  in- 
tended to  give  owners  of  private  property  a  right  of  action 
for  damages  caused  by  improvements  of  this  nature  made  for 
the  public  use  or  benefit. 

The  Demurrer  of  the  Lake  Shore  &  Michigan  Southern 
Eailway  Company  and  op  the  Chicago,  Bock  Island 
AND  Pacific  Eailway  Company. 

The  railroads  contend  that  as  the  city  is  not  liable  for  the 
exercise  of  its  police  power  under  its  governmental  function 
in  passing  the  ordinance,  they  are  not  liable  for  doing  the 
work  under  the  ordinance  **any  more  than  the  laborer  who 
shoveled  the  dirt,"  unless  they  were  guilty  of  negligence  in 
doing  the  work  ordered  by  the  city.  If  this  contention  could 
be  sustained,  the  property  owner  would  be  between  the  "up- 
per and  nether  millstone.'' 

The  disposal  of  the  demurrer  of  the  city  disposes  of  this 
contention. 

Objections  are  raised  by  the  demurrers  of  the  defendant 
railroad  companies  as  to  the  declaration  being  double,  in  that 
it  joins  causes  of  action,  as,  for  example,  for  damages  sus- 
tained by  changing  the  grade  of  Thirty-seventh  street,  which 
the  city  only  had  the  right  to  do,  making  just  compensation, 
with  a  cause  of  action  against  the  railroad  companies  for  neg- 
ligence in  building  the  elevation  for  the  tracks,  and  that  no 
joint  liability  is  shown  by  the  declaration. 
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I  was  at  first  inclined  to  think  these  objections  were  well 
taken.  If  we  regard  the  excavation  at  Thirty-seventh  street^ 
the  lowering  of  the  sidewalk,  the  removal  of  the  lamp-post, 
the  building  of  the  stone  wall  for  the  embankment  over  upon 
plaintiff's  lot,  the  darkening  or  shutting  oflf  of  light,  the 
cracking  of  walls  by  reason  of  the  excavation  in  Thirty-sev- 
enth street,  and  other  injuries  recited,  as  intended  to  be  dis- 
tinct, disconnected  or  separate  acts  and  separate  causes  of  ac* 
tion,  there  would  be  no  denying  that  the  declaration  was 
double,  in  certain  allegations,  and  that  there  is  a  misjoinder 
of  parties  defendants.  They  are  not  alleged  as  separate  and 
distinct  causes  of  action,  but  are  allegations  as  to  injuries  in- 
flicted in  the  performance  of  the  entire  work,  from  all  of 
which  injuries  taken  together  and  as  a  whole,  the  plaintiff's 
property  was  damaged,  that  is,  lessened  in  value.  Nor  is  it 
necessary  to  decide  that  any  one  of  them,  treated  as  a  distinct 
and  separate  cause  of  action,  would  entitle  the  plaintiff  to  re- 
covery. The  particular  injury  might  be  over-balanced  by 
actual  benefits  derived  from  the  whole  improvement,  and,  if 
so,  no  recovery  could  be  had  therefor.  The  question  is 
whether  or  not  plaintiff's  property  has,  by  reason  of  the  im- 
provement (as  an  entire  and  completed  improvement)  been 
lessened  in  value  not  whether  any  particular  part  of  the  work 
of  itself,  and  without  relation  to  the  remainder  of  the  work, 
caused  an  injury  to  plaintiff's  premises. 

The  general  rule  is  that  in  actions  ex  delicto  agents  and 
principals  are  alike  responsible,  and  may  be  sued  severally  or 
jointly. 

If  a  corporation  authorizes  a  trespass,  if  it  authorizes  a 
work  done  which  (if  done  as  authorized)  takes  or  damages 
private  property  for  public  use,  **  without  just  compensa- 
tion," I  can  discover  no  reason  why  an  action  will  not  lie 
against  the  corporation  or  against  its  agent  who  does  the 
wrongful  act,  or  against  both,  for  in  torts,  all  concerned  in 
the  tort,  he  who  orders  as  well  as  he  who  commits  the  action, 
are  separately  and  jointiy  liable. 

The  action  of  trespass  as  well  as  case  will  lie  against  a  mu- 
nicipal corporation:    Allen  v.  Decatur^  23  111.  332;  Wolf  v. 
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Baettcher,  64  lU.  317,  321;  Chicago  v.  McOraw,  75  HL  566; 
Chicago  v.  Turner,  80  111.  419,  and  cases  cited. 

The  question  does  not  arise  here  wheth^  or  not  the  city 
may  not  by  a  proper  ordinance — purely  in  the  exercise  of  a 
governmental  function — require  a  railroad  to  elevate  its 
tracks,  and  this  without  the  city  incurring  any  liability,  as, 
in  this  case,  the  ordinance  it  not  only  an  ordinance, 'but  is 
also  an  agreement,  a  contract  between  the  city  and  the  two 
railroad  defendants.  It  must  be  viewed  both  in  the  light  of 
an  ordinance  and  of  a  contract.  It  is  apparent  from  the  face 
of  it  that  it  is  beneficial  to  the  city  at  large,  and  to  the  rail- 
way ocHnpanies.  If  A  and  B  enter  into  an  agreement  that  B 
shall  do  certain  work,  which  is  beneficial  to  both  parties,  or 
that  B  shall  do  certain  work  on  A's  property,  in  connection 
with  work  to  be  done  on  B's  properly,  or  that  B  shall  do  cer- 
tain work  which  it  was  A's  duty  to  do,  in  connection  with 
work  which  it  was  B's  duty  to  do,  and  in  the  doing  of  such 
work  the  property  of  C  was  damaged,  in  either  of  such  eases 
there  can  be  no  doubt  but  an  action  would  lie  against  A  or  B 
or  against  both  of  them.  It  certainly  makes  no  difference 
that  one  of  such  contracting  parties  might  be  a  municipal  cor- 
poration. 

The  complaint  here  is  that  the  improvement,  taking  it  as  a 
whole,  was  the  result  of  a  concert  of  purpose  and  of  acti<Hi 
by  and  between  the  city  and  the  two  railway  companies;  that 
there  was  a  joint  purpose  by  this  ordinance  and  contract  to 
get  these  tracks  elevated,  viaducts  built,  streets  and  sidewalks 
lowered,  other  streets  and  alleys  closed,  and  to  make  improve- 
ments in  the  manner  and  on  the  plan  assented  to  by  all  the 
parties  to  the  contract;  that  by  reason  of  this  concert  of  pur- 
pose, and  cooperation  of  the  city  and  railway  companies  in 
making  the  improvement  in  question,  the  plaintiff's  property 
has  been  specially  damaged  and  that  all  the  parties  so  con- 
certing together  are  liable,  severally  and  jointly,  as  princi- 
pals, for  the  special  damages  suffered  by  the  plaintiff. 

The  constitutional  provision  cited  was  not  intended  to  reach 
every  possible  injury  that  might  be  occasioned  by  a  public 
improvement.    Bigney  v.  Chicago,  ante.    The  damages  recov- 
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erable  must  be  special  to  plaintiff's  property  and  not  arising 
solely  from  contiguity  of  properties.  It  is  the  public  char- 
acter of  the  improvement  and  the  damages  for  public  use 
which  gives  the  right  of  recovery  by  reason  of  the  constitu- 
tional provision  cited- 

It  is  not  necessary  for  me  to  decide  upon  the  validity  of 
the  contract  by  which  the  city  agreed,  in  substance,  to  save 
the  railway  companies  harmless  from  all  damages  caused  to 
adjacent  property  owners,  provided  they  were  not  the  result 
of  negligence  on  the  part  of  the  railway  companies  in  the 
doing  of  the  work,  as  that  question  is  not  before  me.  If  such 
an  agreement  is  valid  as  between  the  parties,  it  can  have  no 
effect  upon  the  plaintiff's  right  of  action  as  against  either  of 
the  contracting  parties. 

The  demurrer  admitting  that  plaintiff's  property  has  been 
damaged  as  alleged,  by  reason  of  the  said  improvement,  and 
that  he  has  received  no  just  compensation  therefor,  the  de- 
murrer of  all  the  defendants  will  be  overruled  and  defend- 
ants ruled  to  plead  in  thirty  days. 


(OrinUnal  Court  of  Cook  County.) 
People  of  the  State  of  Illinois 

Lake  Shore  ft  Michigan  Southern  Railway  Company. 

(Janaary  1, 1893.) 

OoifSTiTDnoKAi.  Law— lUnJioAD  and  Wabehousb  Act — ^Aot  RKQtim- 
nre  Wkighing  or  Cabs  or  Obain  Unoonstttutional  as  to  Iirm- 
8TA1B  Shipmknts.  The  act  of  June  16, 1887,  prescribing  the  man- 
ner In  which  and  conditions  under  which  grain  shipped  from  one 
point  to  another  shall  be  weighed  and  transferred  and  that  the 
weights  so  ascertained  shall  be  given  in  the  receipts  or  bills 
of  lading  is  unconstitutional  so  far  as  it  applies  to  any  inter- 
state commerce  shipments,  but  the  law  so  far  as  it  applies  to 
shipments  made  within  this  state  to  points  of  destination  within 
this  state  is  valid. 
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Criminal  court  of  Cook  county.  Action  of  debt  to  recover 
penalties  accruing  for  violation  of  sections  192  and  193  of 
railroad  and  warehouse  act.  Heard  upon  demurrers  to  spe- 
cial pleas  before  Judge  Edward  P.  Dunne. 

Francis  A.  Riddle,  attorney  for  plaintiff. 

Gardner  &  McFadon,  attorneys  for  defendant. 

The  facts  are  stated  in  the  opimon. 

Dunne,  J. : — 

This  is  an  action  in  debt,  brought  by  the  people  of  the  state 
of  Illinois  against  the  Lake  Shore  and  Michigan  Southern 
Railway  Company,  to  recover  from  said  company  penalties 
accruing  under  sections  192  to  195  inclusive  of  the  chapter 
on  railroads  and  warehouses. '  Sections  192  and  193  of  said 
act  are  as  follows  (Act  June  15,  1887,  Laws  of  Illinois,  1887, 
p.  253) : 

'*192.  Boad  receiving  for  transportation  shall  furnish 
suitable  appliances  for  weighing,  etc.  1.  Be  it  enacted: 
That  in  aU  counties  of  the  third  class,  and  in  all  cities  hav- 
ing not  less  than  fifty  thousand  inhabitants,  where  bulk  grain, . 
millstuffs  or  seeds  are  delivered  by  any  railroad  transporting 
the  same  from  initial  points  to  another  road  for  transporta- 
tion to  other  points,  such  road  or  roads  receiving  the  same  for 
transportation  to  said  points,  or  other  connections  leading 
thereto,  shall  provide  suitable  appliances  for  unloading,  weigh- 
ing and  transferring  such  property  from  one  car  to  another 
without  mixing,  or  in  any  way  changing  the  identity  of  the 
property  so  transferred,  and  such  property  shall  be  accu- 
rately weighed  in  suitable  covered  hopper  scales,  which  will 
determine  the  actual  net  weight  •  •  •  which  weights 
shall  always  be  given  in  the  receipts  or  bills  of  lading  and 
used  as  the  basis  of  any  freight  contracts  affecting  such  ship- 
ments   •     •    •" 

**193.  Where  original  car  runs  through  without  transfer. 
•  •  •  2,  The  practice  of  loading  grain,  millstuffs  or  seeds 
into  foreign  or  connecting  line  cars  at  the  initial  point  from 
which  the  grain,  millstuffs  or  seeds  are  originally  shipped,  or 
the  running  of  the  original  car  through  without  transfer, 
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shall  not  relieve  the  railroad  •  •  •  from  weighing  and 
transporting  such  property  in  the  manner  aforesaid.  •  •  •»» 
Kurd's  R.  S.  1891,  pp.  1113,  1114. 

Section  195  provides,  as  a  penalty  for  the  failure  of  any 
railroad  company  to  comply  with  the  provisions  of  said  act 
the  sum  of  not  less  than  $100  nor  more  than  $500  for  each 
neglect  or  refusal,  **to  be  recovered  in  an  action  of  assumpsit 
in  the  name  of  the  people  of  the  state  of  Illinois,  for  the  use 
of  the  county  in  which  such  act  or  acts  of  neglect  or  refusal 
shall  occur."  * 

The  declaration  contains  two  counts,  the  first  alleging  that 
the  rye  in  question  was  delivered  to  the  defendant  by  William 
H.  Beebe  and  company;  and  that  after  demand  by  William 
H.  Beebe  and  company,  the  said  defendant  neglected  and  re- 
fused to  issue  or  to  give  to  the  said  William  H.  Beebe  and 
'Company,  or  any  one  for  them,  a  receipt  or  bill  of  lading  for 
said  carload  of  rye,  giving  and  stating  therein  the  true  and 
correct  weight  of  said  rye;  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided. 

The  second  count  of  said  declaration  alleges  that  the  said 
carload  of  rye  was  delivered  to  the  defendant  company  by 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  and 
after  demand 'the  said  defendant  company  refused  to  issue 
to  the  said  William  H.  Beebe  and  company,  or  to  any  other 
person  or  persons,  a  receipt  or  bill  of  lading  for  said  carload 
of  rye,  stating  therein  the  true  and  correct  weight  thereof; 
but  did  eventually  issue  to  the  said  William  H.  Beebe  and 
company  for  said  carload  of  rye,  a  bill  of  lading  stating 
therein  that  said  grain  was  '*said  to  weigh  31,850"  meaning 
said  to  weigh  '' 31,850  pounds"  and  refused  to  ascertain  the 
correct  weight  of  said  rye  and  to  issue  to  said  William  H. 
Beebe  and  company  or  any  other  person,  aay  other  or  diflfer- 
ent  bill  of  lading;  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

To  these  two  counts  of  said  declaration  said  defendant  com- 
pany has  pleaded  nil  debit;  and  secondly,  especially,  that  the 
defendant  company  used  and  operated  the  railroad  as,  and 
that  it  was  a  part  and  parcel  of  a  continuous  line  of  railroad, 
S4 
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extending  through  and  from  the  sta4;e  of  Illinois,  into  and 
through  the  states  of  Indiana,  Ohio,  Michigan,  Pennsylvania 
and  New  York,  upon  and  over  which  railroad  the  defendant 
is  and  was  engaged  as  a  common  carrier  in  transporting  and 
carrying  for  hire,  persons  and  property  from  and  out  of  each 
of  the  aforesaid  states,  into  each  of  the  other  of  said  states; 
said  railroad  of  the  defendant  then  forming  only  a  part  of 
the  entire  route  of  carriage,  the  defendant  being  thus  engaged 
in  commerce  between  the  several  states ;  that  the  carloads  of 
rye  in  the  several  counts  of  said  declaration  mentioned  are 
one  and  the  same  carload  of  rye;  and  that  the  said  carload 
of  rye  was  delivered  to  the  Chicago,  Bock  Island  &  Pacific 
Railway  Company,  doing  business  as  a  common  carrier  in 
transporting  passengers  and  property  from  and  through  each 
of  said  states  of  Illinois  and  Iowa  into  and  through  the  other 
thereof,  on  a  railroad  owned  and  operated  by  it,  extending 
continuously  through  said  last  mentioned  states,  and  said 
carload  of  rye  having  been  received  by  it  at  Iowa  City  in  said 
state  of  Iowa,  to  be  transported  by  it  to  the  city  of  Chicago, 
in  the  county  of  Cook  and  state  of  Illinois  for  hire;  that  said 
-carload  of  rye  was  accordingly  transported  by  said  company 
to  said  city  of  Chicago,  and  delivered  to  the  defendant  com- 
pany by  said  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, consigned  to  William  H.  Beebe  and  company  at  Kerr- 
moor,  Clearfield  county,  in  the  state  of  Pennsylvania;  that 
the  defendant  thereupon  accepted  the  sarnie  in  tiie  regular 
course  of  business,  and  as  a  common  carrier,  as  aforesaid,  un- 
dertook for  certain  reward  to  transport  and  carry  said  car- 
load of  rye  to  and  into  the  state  of  Pennsylvania ;  that  while 
it  was  in  the  course  of  transportation  from  and  out  of  the 
state  of  Iowa  to  and  into  the  state  of  Pennsylvania,  for  trans- 
portation by  it  as  a  common  carrier  for  hire,  out  of  the  state 
of  Illinois  into  and  through  the  state  of  Illinois  into  and 
through  the  states  of  Indiana  and  Ohio  into  the  state  of  Penn- 
sylvania, it  was  engaged  in,  and  was  an  instrument  of  com- 
merce between  the  aforesaid  states;  and  that  therefore,  the 
supposed  law  and  the  statutes  of  the  state  of  Illinois,  upon 
which  said  action  is  based,  is  null  and  void,  by  reason  of  be- 
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ing  repugnant  and  contrary  to  the  constitution  of  the  United 
States,  conferring  upon  congress  thet  power  to  regulate  com- 
merce among  the  several  states,  and  to  the  statute  of  the 
United  States  made  and  provided. 

To  the  plea  of  nil  debit  the  plaintifE  replies  similiter;  and 
to  the  special  plea  it  has  filed  a  general  demurrer.  The  de- 
murrer to  the  special  plea  raises  directly  the  constitutionality 
of  the  act  passed  by  the  Illinois  legislature. 

It  is  well  settled  that  upon  a  demurrer  to  a  plea  the  court 
must  examine  the  whole  record,  and  should  decide  in  favor  of 
the  party  who  ought  to  prevail  upon  the  whole  of  said  record. 
I  am  of  the  opinion  that  the  declaration  itself  is  demurrable 
for  the  following  reasons,  to-wit:  1.  The  action  is  not  brought 
for  the  use  of  the  county  where  it  is  alleged  the  default  and 
refusal  to  comply  with  the  statute  took  place  as  provided  by 
the  statute  in  question.  2.  Said  declaration  does  not  allege 
in  either  count  that  the  defendant  company  failed  to  provide 
suitable  appliances  for  unloading,  weighing  and  transferring 
the  rye  in  question  from  one  car  to  another  with  mining  or  in 
any  way  changing  the  identity  of  the  property  so  transferred, 
and  that  it  failed  to  accurately  weigh  said  rye  in  suitably 
covered  hopper  scales;  and  failed  or  refused  to  give  a  receipt 
or  bill  of  lading  used  as  the  basis  of  the  freight  contract,  con- 
taining the  actual  net  weight  of  the  entire  contents  of  said 
carload  of  rye. 

Section  194  of  the  statute  provides  that  ''Any  railroad 
company  n^lecting  or  refusing  to  comply  promptly  with  any 
and  all  of  the  requirements  of  either  sections  1  or  2  of  this 
act  shall  be  liable." 

This  being  a  quasi^riminel  proceeding  to  recover  a  pen- 
alty, it  must  be  construed  strictly  in  favor  of  the  defendant. 
Such  a  construction  would  require  the  plaintiff  to  allege  in 
its  declaration  that  the  defendant  failed  or  refused  to  com- 
ply with  aU  of  the  requirements  of  said  section. 

The  only  allegation  in  either  count  of  said  declaration  upon 
which  they  seek  to  recover  the  penalty  in  question  is,  that  the 
defendant  company  neglected  or  refused  to  issue  a  receipt 
or  bill  of  lading,  giving  and  stating  the  true  and  correct 
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weight  of  said  rye.  So  that  upon  these  grounds  alone  I  am 
of  the  opinion  that  my  finding  shall  be  for  the  defendant 
company.  But  aside  from  these  technical  objections,  I  am  of 
the  opinion  that  the  plaintiflE's  demurrer  to  defoidant's  fe- 
cial plea  must  be  overruled. 

I  am  of  the  opinion  that  the  act  in  question  is  in  contraven- 
tion of  the  constitution  of  the  United  States,  and  of  the  inter- 
state commerce  act,  so  far  as  it  applies  to  or  affects  the  goods 
and  merchandise  being  shipped  from  other  states,  througli 
the  state  of  Illinois,  to  other  states  of  the  United  States. 

Clause  3,  section  8,  article  1,  of  the  constitution  of  the 
United  States  declares  that  the  congress  of  the  United  States 
shall  have  power  **To  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states,  and  with  the  Indian 
tribes."  This  power  was  reserved  and  retained  by  the  fed- 
eral government  upon  the  adoption  of  the  constitution  by  the 
several  states,  and  the  wisdom  of  the  f ramers  of  the  consti- 
tution in  reserving  this  power  to  the  government,  can  not  be 
questioned. 

Were  each  state  to  have  the  power  of  regulating  commerce 
between  it  and  sister  states  inextricable  confusion  would  re- 
sult. Each  state,  in  the  exercise  of  this  power,  would  pa« 
such  regulations  concerning  commerce  as  it  deemed  for  its 
best  interests,  independent  of  the  interests  of  its  sister  states. 
The  congress  of  the  United  States  being  vested  with  this 
power,  it  remains  for  us  to  ascertain  whether  there  is  power 
vested  in  the  state  of  Illinois  to  pass  such  a  law. 

It  has  been  maintained  by  reputable  authority  that  in  the 
absence  of  federal  legislation,  the  several  states  may  enact 
laws  for  the  furtherance  and  facilitation  of  commerce  be- 
tween states,  but  it  is  universally  conceded  that  such  legisla- 
iton  must  facilitate  and  not  obstruct  the  commerce  between 
states.     Patterson  on  Federal  Restraint  on  State  Action,  124. 

It  has  also  been  held,  and  in  my  opinion,  it  is  undoubtedly 
the  law,  that  a  state  may  pass  laws  of  local  application  to 
that  state,  and  that  the  same  is  not  an  infringement  on  the 
rights  of  congress. 

Let  us  examine  the  case  at  bar  and  determine,  whether  tie 
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legislation  in  question  is  for  the  facilitation  or  furtherance 
of  commerce;  or  whether  it  is  of  exclusively  local  application. 

The  plea  demurred  to  sets  up  that  the  grain  in  question 
was  shipped  from  Iowa  City,  Iowa,  to  Chicago,  to  be  there 
transferred  from  the  Chicago,  Bock  Island  &  Pacific  Railway 
to  the  Lake  Shore  &  Michigan  Southern  Railroad  for  ship- 
ment to  Kerrmoor,  Clearfield  county,  Pennsylvania.  And  the 
plea  being  demurred  to  this  state  of  facts  must  be  taken  to  be 
true. 

Section  192  of  the  statute  in  question  requires  the  defend- 
ant company  to  unload  the  grain  from- the  car  in  which  it 
was  received  into  "suitably  covered  hopper  scales,  without 
mixing  or  in  any  way  changing  the  identity  of  the  property 
so  transferred  and  weighed;"  and  to  then  endorse  upon  a  re- 
ceipt or  bill  of  lading,  the  actual  net  weight  of  said  grain, 
as  ascertained  by  weighing  same  in  hopper  scales,  then  reload 
it  upon  a  car  and  give  such  bill  of  lading  to  the  shipper. 
Surely  this  can  not  be  held  to  be  in  furtherance  or  facilitation 
of  commerce.  It  necessitates  the  shipping  of  the  car  to  a 
side  track  convenient  to  such  a  scale,  the  ^unloading  of  the 
grain  into  said  scale,  the  weighing  of  the  grain  when  so 
loaded  upon  said  scale,  and  the  replacing  it  upon  the  same 
or  some  other  car;  all  of  which  must  necessarily  occasion  loss 
of  time,  labor  and  expense;  and  all  of  which  must  eventually 
fall  npon  the  shipper.  It  is  a  cumbrous,  awkward  way  of 
ascertaining  the  weight  of  the  grain  in  question;  and  must 
be,  in  the  opinion  of  any  rational  man,  a  measure  which  re- 
tards and  obstructs  the  quick  transmission  of  merchandise,  in- 
stead of  facilitating  the  same. 

Secondly:  Is  the  law  in  question  local  in  its  application 
to  Illinois?  I  am  of  the  opinion  that  if  a  carload  of  grain 
was  shipped  from  Chicago  to  Cairo  in  this  state,  that  under 
the  law  in  question  the  shipper  would  have  the  undoubted 
right  to  demand  the  weighing  of  the  same  in  a  hopper  scale, 
and  the  endorsement  of  the  weight  thus  ascertained  on  a  bill 
of  lading.  But  the  law  plainly  shows  upon  its  face  that  it 
applies  to  and  covers  not  only  a  case  of  the  shipment  of  grain 
from  one  point  in  a  state  to  another  point  in  said  state,  but 
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to  all  cases  where  grain  is  shipped  in  any  city  having  not  less 
than  fifty  thousand  inhabitants,  no  matter  what  may  be  the 
point  of  original  shipment  or  destination  within  the  state  or 
without  And  so  far  as  it  does  this  it  is  certainly  not  of  local 
application. 

The  case  presented  by  the  said  plea  shows  that  the  ship- 
ment in  this  case  was  originally  from  Iowa  City,  in  the  state 
of  Iowa,  and  that  the  destination  of  said  rye  was  in  Pennsyl- 
vania; and  certainly  the  law  applied  to  this  case  can  not  be 
of  local  application. 

So  far  I  have  discussed  this  case  upon  the  assumption  that 
there  was  no  legislation  of  the  federal  government  upon  the 
points  covered  by  the  statute  in  question ;  but  an  examination 
of  the  intei*-state  commerce  act  shows  plainly  that  this  is 
merely  an  assumption. 

Section  7  of  the  Inter-State  Commerce  Act,  which  went 
into  effect  in  the  spring  of  1887,  a  few  months  before  the  act 
of  the  Illinois  legislature  in  question,  provides:  **That  it  shall 
be  unlawful  for  any  common  carrier,  subject  to  the  provisions 
of  this  act,  to  enter  into  any  combination,  contract  or  agree- 
ment, expressed  or  implied,  to  prevent  by  carriage  in  differ- 
ent cars,  or  by  other  means  or  devices,  the  carriage  of  freights 
from  being  continuous  from  place  of  shipment  to  the  place 
of  destination." 

This  provision  of  the  inter-state  commerce  act  plainly  in- 
dicates that  it  is  the  poUcy  of  the  Federal  government  to  fur- 
ther and  protect  in  every  possible  way,  the  continuous  ship- 
ment of  merchandise  without  check  or  hindrance. 

Even  before  the  passage  of  the  inter-state  conunerce  act, 
the  supreme  court  of  the  United  States,  in  the  case  of  Wa- 
bash, etc.,  V,  Illinois,  118  U.  S.  557,  572,  declared  that  the  right 
of  continuous  transportation  from  one  end  of  the  country  to 
the  other  is  essential,  in  the  following  language: 

''It  can  not  be  too  strongly  insisted  upon  that  the  right  of 
continuous  transportation  from  one  end  of  the  country  to  the 
other  is  essential  in  modem  times  to  that  freedom  of  ecHn- 
merce  from  the  restraints  which  the  state  might  choose  to  im- 
pose upon  it^  that  the  conmierce  clause  was  intended  to  seeure. 


'People  vs.  L.  S.  &  M.  S.  Ry.  Co.  375 

This  clause,  giving  to  congress  the  power  to  regulate  com- 
merce among  the  states  and  with  foreign  nations,  as  this  court 
has  said  before,  was  among  the  most  important  of  the  subjects 
which  prompted  the  formation  of  the  constitution.  Cook  v. 
Pennsylvania,  97  U.  S.  566,  574;  Brown  v.  Maryland,  12 
Wheat  419,  446." 

Justice  Walker,  in  the  dissenting  opinion  delivered  by  him 
in  the  case  of  Wabash,  etc.,  v.  People  of  Illinois,  105  111.  253, 
declares  in  the  following  language  that  **The  manifest  pur- 
pose of  that  clause  (i.  e,  3  clause,  section  8,  article  1,  of  the 
Federal  constitution)  was  to  prevent  impositions,  burthens 
and  obstructions  on  articles  of  commerce  passing  from  one 
state  to  another,  or  such  articles  passing  through  states." 

It  wiU  thus  be  seen  that  one  of  the  strongest  supporters  of 
the  right  of  state  regulations  of  commerce,  recognizes  the  ob- 
ject and  purpose  of  the  Federal  government  in  preserving  the 
right  to  regulate  commerce  between  states.  It  thus  appears, 
not  only  from  the  language  of  the  interstate  commerce  act, 
but  from  the  construction  placed  by  state  and  Federal  courts 
upon  the  intent  and  aim  of  the  provision  of  the  Federal  con- 
stitution, that  the  policy  of  the  Federal  government  has  al- 
ways been  in  favor  of  continuous  and  unrestricted  transmis- 
sion of  property  and  passengers  between  the  states. 

The  interstate  commerce  act,  in  section  seven,  makes  it  an 
offense  to  retard  continuous  shipments  by  carriage  in  differ- 
ent cars  or  other  means  or  devices. 

Such  being  the  plain  provision  of  the  Federal  constitution 
and  Federal  enactments,  how  can  it  be  claimed  that  any  state 
legislation  i^hich  compels  the  unloading,  separate  weighing, 
and  reloading  of  grain,  can  be  held  to  be  constitutional  ? 

If  the  state  of  Illinois  has  the  right  to  enact  any  such  legis- 
lation in  the  face  of  this  provision  of  the  interstate  commerce 
act,  every  other  state  in  the  union  would  have  the  same  right, 
and  the  Federal  constitution  might  be  set  at  defiance.  That 
the  object  and  aim  of  this  law  was  to  protect  the  shipper  and 
to  secure  to  him  the  correct  weight  of  the  merchandise  shipped, 
I  have  no  doubt ;  and  the  law,  as  far  as  it  relates  to  shipments 
made  within  this  state  to  points  of  destination  within  this 
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state,  will  and  should  be  upheld  by  our  state  courts.  But 
when  it  seeks  to  affect,  as  it  does  in  the  case  at  bar,  shipments 
to  and  from  other  states,  notwithstanding  the  laudable  object 
of  the  law,  it  is  in  direct  conflict  with  the  constitution  of  the 
United  States  and  the  legislation  of  congress,  as  set  out  in 
the  interstate  commerce  act 

Counsel  for  the  people  have  cited  to  me  cases  in  which  it 
has  been  held  that  provisions  of  a  state  law  regulating  the 
speed  of  trains  and  requiring  trains  to  stop  at  county  seats, 
were  within  the  police  power  of  the  state,  and  not  in  conflict 
with  the  power  preserved  by  congress  of  regulating  commerce 
between  states.  I  think  a  plain  distinction  can  be  made  be- 
tween this  class  of  cases  and  the  one  under  consideration. 

State  provisions,  regulating  the  rate  of  speed  and  the  stop- 
page at  county  seats,  are  really  in  the  interests  of  and  for 
the  furtherance  of  commerce ;  and  while  they  necessarily  some- 
times hinder  the  speed  of  trains,  it  is  an  undoubted  fact  that 
they  are  for  the  protection  of  the  life,  limb  and  property  of 
passengers.  They  make  commerce  more  safe  and  the  Federal 
government  has  never  legislated  upon  these  points.  While 
in  the  exercise  of  police  power  I  have  no  question  but  that  in- 
dividual states  may  pass  reasonable  regulations  for  both 
passenger  and  freight  trains,  but  when  congress  has  once 
legislated  on  these  same  subjects,  or  indicated  by  its  acts,  its 
policy  in  reference  to  the  same,  if  the  state  legislation  is  in 
conflict  with  the  Federal,  then  in  my  opinion  the  local  le^- 
lation  must  give  way.  Even  the  police  power  of  the  state, 
in  the  absence  of  Federal  legislation,  has  its  limitations. 

Tiedeman's  Limitations  of  Police  Powers,  61ff,  lays  down 
the  law  as  follows:  *'It  is  impossible  for  a  state  regulating 
the  time  and  mann^  of  making  transfers  of  subjects  of  com- 
merce transported  by  railway  carriage  from  one  i>oint  to  an- 
other within  the  state,  to  extend  the  application  of  the  regu- 
lation to  freight  that  is  being  transferred  to  some  point  be- 
yond the  state."  It  will  be  found,  upon  examination,  that 
all  of  the  cases  cited  by  counsel  for  plaintiff  are  based — first, 
upon  statutes,  passed  in  the  exercise  of  police  power,  for  the 
protection  of  the  life,  limb  or  property  of  citizens,  where  the 
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Federal  authorities  have  not  legislated  upon  the  same;  or — - 
secondly,  are  statutes  of  purely  local  application,  or — thirdly, 
laws  passed  by  the  state  for  the  facilitation  and  furtherance 
of  rapid  transit  of  passenger9  or  merchandise.  The  case  at 
bar,  in  my  opinion,  does  not  fall  under  any  of  these  classes. 

The  position  I  have  taken  in  this  matter  is,  I  believe,  abun* 
dantly  sustained  by  the  following,  among  other  authorities: 
County  of  MbbUe  v.  Kimball,  102  U.  S.  691-702 ;  Welton  v. 
Missauri,  91  U.  S.  275-280;  Original  Package  Case,  135  U. 
S.  108;  Wabash,  etc..  By.  Co.  v.  lUinois,  118  U.  S.  577.  In 
Council  Bluffs  v.  K.  C,  St.  J.  &  C.  B.  B.  Co.,  45  Iowa,  349, 
it  was  sought,  by  a  statute  of  the  state  of  Iowa,  and  an  ordi- 
nance of  the  city  of  Council  Bluffs,  to  compel  the  defendant 
railway  company  to  receive  and  transfer  its  passengers  and 
freight  in  the  city  of  Council  Bluffs  instead  of  running  them 
across  the  river  to  Omaha;  and  the  court,  in  discussing  the 
several  authorities  in  which  it  had  been  held  that  the  levying 
of  licenses  or  taxes  upon  railroads  and  others  by  state  law, 
was  unconstitutional,  as  imposing  a  burden  upon  the  trans- 
portation of  interstate  commerce,  declares  that,  **The  same 
principles  upon  which  the  statutes  were  held  invalid  apply  to 
the  statutes  creating  burdens  or  imposing  restrictions  of  a 
different  character.  Commerce  may  suffer  no  more  irom  a 
law  requiring  a  direct  tax  to  be  paid  thereon  into  the  state 
treasury,  than  from  a  regulation  under  which  charges  will 
be  exacted  by  individuals,  as  would  be  the  case  of  transferring 
freight  from  the  cars  of  one  railroad  to  those  of  another  at 
state  lines  when  the  connecting  roads  form  continuous  lines 
over  which  freight  may  be  carried  without  change  of  cars. 
And  a  regulation  of  the  state  whereby  the  most  speedy  transit 
is  prevented  may  be  a  greater  burden  upon  interstate  com- 
merce— a  greater  embarrassment  to  it,  than  taxes  of  the  char- 
acter held  invalid  in  the  cases  above  cited.  Celerity  in  the 
transportation  of  passengers  and  freight  is  now  imperatively 
demanded  by  the  business  of  the  country;  every  impediment 
thereto  is  a  burden  upon  commerce.  State  statutes  producing 
such  results  are,  under  the  authorities  cited,  clearly  in  con- 
flict with  the  constitution  of  the  United  States.    Subjects  of 
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legislation  of  this  character,  which  are  in  their  character  na- 
tional, affecting  the  whole  country,  and  confided  by  the  con- 
stitution to  the  general  government,  are  exclusively  within 
the  legislative  control  of  congress." 

In  the  case  of  Stanley  v.  Wabash,  8t.  L,  &  P.  K  R.  Co., 
42  Am.  &  Eng.  R.  R.  Cas.  328,  the  supreme  court  of  Missouri 
held  that  **A  statute  requiring  a  railroad  company  to  furnish 
double  deck  cars  for  transporting  sheep,  was  unconstitutional 
as  to  an  interstate  shipment." 

In  H.  &  St,  J.  R,  R.  Co.  v.  Houston,  95  U.  S.  473,  a  statute 
of  Missouri,  prohibiting  the  entry  of  Texas  cattle  at  certain 
times  of  the  year  was  held  bad,  as  being  in  violation  of  the 
commerce  provision  of  the  constitution. 

In  Norfolk  &  W.  R.  Co.  v.  Commonwealth  (Va.),  13  S.  E. 
345,  the  court  held  that  a  statute  of  the  state  of  Virginia, 
prohibiting  the  running  of  freight  trains  within  certain  hours 
on  Sunday,  was  bad,  as  being  in  conflict  with  the  commerce 
provision  of  the  constitution  of  the  United  States. 

After  careful  consideration  of  the  matter,  I  am  of  the  opin- 
ion that  this  statute,  so  far  as  it  relates  to  shipments  made 
from  other  states  through  the  state  of  Illinois  to  other  states 
of  the  United  States;  and  in  so  far  as  it  relates  to  the  cases 
presented  by  the  pleas,  is  unconstitutional  and  void;  and 
therefore  the  demurrer  to  said  plea  should  be  overruled. 


(Circuit  Court  of  Cook  County.    In  Chancery.) 

Thomas  H.  Purcell,  et  al. 

vs. 

Pittsburgh,  Cincinnati^  Chicago  &  St.  Louis  Railway 
Company,  et  aL 

(November  10,  1893.) 

1.   GABBnXS — ^DlBMTTBBAOE  OB  GaBtSeBVIGB  ChABOES — LlEN  FCtt  DEMTTB- 

BAGE  OB  Cab-Sebvice  CHARGES  IJpoN  Otheb  SHIPMENTS.  A  carHer 
cannot  hold  one  consignment  of  freight  for  demurrage  or  car- 
Bervice  charges  which  had  occurred  upon  another  consignment. 
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or  for  any  sums  which  might  be  due  the  carrier  upon  other  ac- 
counts, or  for  other  general  indebtedness. 

2.  Cakbiebs — Private  Sidb-Tbacks — ^Dutt  of  Cabbieb  to  Make  Sid& 

Tback  Connections,  anb  to  Deliteb  on  Such  Side-Tracks.  A 
railroad  company  Is  bound  by  law  in  this  state  and  by  a  fair 
interpretation  of  the  constitution  of  the  state  not  only  to  b1* 
low  switch  connections  to  be  made,  but  to  deliver  cars  of  coal  on 
such  side-tracks,  where  a  shipper  has  yards  and  side-tracks  con- 
nected  by  switches  with  the  tracks  of  the  railroad  company. 

3.  Gabriebs — Deliveby  upon  Pbivate  SmE-TBACKS — ^When  Liabilitt 

OF  Carrier  Ceases.  When  a  carrier  has  placed  cars  upon  a  side- 
track for  delivery,  the  relation  of  common  carrier  ceases. 

4.  Carbiebs — Demubrage  ob  Cab-Sebvicb  Chaboes — Lien.    A  carrier 

has  a  lien  upon  specific  goods  for  reasonable  demurrage  or  car- 
service  charges  accruing  upon  such  goods. 

5.  Cabriebs — bright  of  Consignee  Where  Unreasonable  Demurrage. 

OR  Car-Service  Charges  are  Imposed— Payment  under  Protest 
— Replevin.  If  a  carrier  makes  an  unreasonable  demurrage  or 
car-service  or  other  charge,  the  owner  or  consignee  can  make 
tender   replevin   or  pay  under  protest. 

6.  Carriers — Demurrage  or  Car-Service  Charges — ^Lien.    The  com- 

plainant filed  a  bill  for  Injunction  alleging  that  the  defendant 
refused  to  deliver  certain  cars  of  coal  because  complainant  was 
Indebted  to  defendant  railroad  for  car-service  or  demurrage 
charges  which  had  accrued  upon  prior  shipments,  and  that  the 
defendant  claimed  a  lien  upon  such  cars  of  coal  for  demurrage 
or  car-service  charges  accruing  thereon.  A  mandatory  injunc- 
tion was  sought  to  compel  the  railroad  company  to  deliver  to 
complainant  the  cars  of  coal  in  its  possession,  and  to  continue 
to  deliver  coal  as  received.  A  preliminary  injunction  was  is- 
sued. Upon  hearing  held  that  the  railroad  had  a  lien  upon  the 
specific  shipment  for  demurrage  charges  accruing  thereon,  but 
that  the  railroad  had  no  Hen  on  such  shipment  for  demurrage 
or  car-service  or  other  charges  accruing  on  other  shipments  and 
could  not  refuse  to  deliver  cars  on  that  account. 

Bill  for  a  mandatory  injunction.  Heard  before  Judge 
Oliver  H.  Horton. 

Statement  op  Pacts. 

Thomas  H.  Purcell  &  Bro.,  coal  dealers  in  the  city  of  Chi- 
cago were  accustomed  to  receive  coal  in  carload  lots  over  the 
Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railroad.  In  De- 
cember, 1891,  the  railroad  company  refused  to  deliver  certain 
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cars  of  coal  which  were  then  in  its  possession,  the  agent  of 
the  company  claiming  that  the  Purcells  were  indebted  to  the 
company  for  car-service  charges  which  had  accrued  upon 
prior  shipments  of  coal,  and  also  for  the  cost  of  laying  certain 
side-tracks,  and  also  for  car-service  charges  which  had  accrued 
upon  the  specific  car  held.  Under  the  rules  and  regulations 
of  the  railroads  entering  Chicago,  as  promulgated  by  the  car 
service  association,  a  consignee  is  allowed  a  certain  number  of 
days  for  receiving  and  unloading  freight,  the  time  being 
longer  on  coal  than  any  other  class  of  freight  Purcell  filed 
his  bill  in  the  circuit  court,  asking  for  .a  mandatory  injunc- 
tion compelling  the  railroad  company  to  deliver  the  cars  of 
coal  then  in  its  possession,  and  to  continue  to  deliver  coal 
as  received,  setting  forth  that  the  railroad  company  claimed 
to  hold  the  coal  then  in  its  possession  not  only  for  charges 
which  had  accrued  but  for  charges  upon  prior  shipments, 
which  had  been  delivered,  and  also  for  the  expense  of  build- 
ing a  side-track.  A  preliminary  injunction  was  granted  upon 
the  bill.  The  car-service  association  afterwards  appeared  in 
the  case,  filed  an  answer  and  a  cross-biU,  and  upon  a  refer- 
ence of  the  case  to  master  in  chancery  I.  K.  Boyeson,  evidence 
was  taken  and  a  hearing  had  upon  bill  and  answer,  cross-bill 
and  answer,  and  upon  the  evidence  taken.  Both  in  the  plead- 
ings and  at  the  hearing,  the  railroad  company  made  no  at- 
tempt to  claim  any  lien  on  the  freight  for  charges  which  had 
accrued  on  prior  shipments  of  freight  or  for  any  sums  due 
for  the  construction  of  a  side-track.  The  only  claim  made  by 
counsel  for  the  car-service  association  was  that  the  specific 
freight  in  the  possession  of  the  railroad  company  at  the  time 
of  the  filing  of  the  bill  should  be  held  for  the  specific  charges 
which  had  accrued  upon  that  freight  by  reason  of  alleged  un- 
reasonable delay  on  the  part  of  the  complainants  in  receiving 
and  unloading  the  cars.  The  master  in  chancery  held  that  a 
railroad  company  could  not  hold  one  consignment  of  freight 
for  any  charges  which  had  accrued  upon  another,  or  for  any 
trams  which  might  be  due  the  railroad  company  upon  other 
accounts,  such  as  the  construction  of  side-tracks;  and  the 
master  also  held  that  the  railroad  company  had  a  lien  upon 
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the  freight  in  question  under  the  published  notice,  rules  and 
regulations,  and  provisions  in  the  bill  of  lading,  all  of  which 
provided  that  freight  should  be  subject  to  car-service  or  de- 
murrage charges  at  the  point  of  destination;  and  after  care- 
ful and  equitable  computation  he  found  that  the  sum  of 
forty  dQllara  was  due  the  railroad  company  for  car-service 
charges. 

Exceptions  were  taken  to  the  master's  report,  and  the  case 
was  heard  and  argued  before  Judge  Horton. 

WUUam  Burry,  solicitor  for  complainants. 

Walker  &  Eddy,  solicitors  for  defendants. 

Horton,  J.  (orally) : — 

I  have  not  prepared  a  written  opinion  in  this  case.  While 
I  have  examined  many  of  your^authorities,  I  have  not  felt  it 
necessary  to  review  all  these  authorities  in  a  written  opinioiv 
What  I  have  to  say,  *therefore,  is  more  in  the  nature  of  my 
conclusions  in  the  matter,  with  some  references  to  the  facts 
and  the  law. 

The  question  as  originally  presented  in  this  case  by  the  bill 
Thomas  Purcell  filed  originally,  was  the  right  of  the  railroad 
company  to  hold  his  coal,  claiming  a  lien  thereon  for  charges 
on  former  shipments  and  for  a  claim  of  a  balance  due  for 
construction  of  side-tracks  into  his  yard.  An  injunction  was 
granted  upon  that  bill,  and  that  position  has  since  been  sub- 
stantially abandoned  by  the  present  counsel  in  the  case,  and 
I  think  wisely  abandoned,  for  no  court  could  sustain  such  a 
position  as  claimed  by  the  freight  agent,  I  think  it  was,  of  the 
railway  company — could  not  sustain  it  at  all.  The  question, 
however,  that  has  now  been  presented  to  the  court,  is  this: 
The  complainant  is  the  receiver  of  large  quantities  of  coal 
shipped  in  bulk,  from  Ohio,  I  believe  it  js,  from  out  of  the 
state.  It  is  claimed  on  the  part  of  the  railway  company  that 
the  defendant  unnecessarily  delayed  the  unloading  of  the 
cars,  and  that  the  railway  company  has  a  right  to  a  car- 
service  charge  or  demurrage,  or  whatever  you  please  to  name 
it,  for  the  use  of  these  cars  beyond  a  reasonable  time  for  un- 
loading, under  the  rules.     The  case  was  originally  wisely 
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^brought,  in  my  opinion,  and  would  have  been  sustained  upon 
the  issue  as  originally  presented. 

There  have  been  elaborate  oral  arguments  and  I  have  been 
furnished  with  very  elaborate  printed  briefs  in  the  ease.    The 
freight  was  coal  in  bulk.     The  complainant  had  a  yard  and 
side-track  connected  by  switches  with  the  defendant  railway 
company's  tracks.    The  railway  company  was  therefore  bound 
by  law  in  this  state,  and  I  think  by  a  fair  interpretation  of 
the  constitution,  by  the  constitution  of  the  state,  not  only  to 
allow  thttt  switch  connection  to  be  made,  but  to  deliver  the 
coal  in  the  yard  of  the  defendant  on  the  track,  or  rather,  de- 
liver the  cars  loaded  on  the  track.    Were  it  not  for  the  case 
■of  the  Chicago  &  Northwestern  R,  Co.  v.  Jenkins,  103  111.  588, 
this  court  would  have  had  no  serious  trouble  in  this  case. 
That  case  at  first  seems  to  be  conclusive  of  the  question  now 
before  the  court.    That  case  was  decided  upon  an  agreed 
istatement  of  facts,  and  at  my  request  1  have  been  furnished 
with  and  have  examined  a  copy  of  this  agreement  as  filed  in 
the  supreme  court  which  passed  upon  the  case.    When  the 
facts  in  that  case  are  examined  and  compared  with  the  details 
of  the  case  at  bar,  it  will  be  seen  that  they  differ  materially. 
For  instance,  a  sentence  from  their  opinion,  on  page  600,  the 
supreme  court  say:  '*But  the  mode  of  doing  business  by  the 
two  kinds  of  carriers  is  essentially  different"    That  is,  car- 
riers by  sea  and  carriers  by  rail,  the  opinion  not  recognizing, 
though  not  excluding,  that  carriage  by  water  on  our  lakes  is 
-carriage  by  sea.    ^'Railroad  companies  have  warehouses  in 
which  to  store  freights.     Owners  of  vessels  have  none.    Rail- 
roads discharge  cargoes  carried  by  them.     Carriers  by  ship 
do  not,  but  it  is  done  by  the  consignee.    The  masters  of  ves- 
sels provide  in  the  contract  for  demurrage,  while  railroads 
do  not,  and  it  is  seen  these  essential  differences  are,  under  the 
rules  of  the  maritime  law,  wholly  inapplicable  to  railroad 
carriers." 

It  appears  in  the  evidence,  and  perhaps  the  court  should 
take  judicial  cognizance  of  the  fact  that  the  railway  company 
has  no  warehouse  for  the  storage  of  coal  shipped  in  bulk. 
Another  difference  in  facts  is  that  the  railroad  company  is 
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required  by  law  to  deliver  its  coal  into  the  complainant's 
yard.  Again,  it  is  the  duty  of  the  consignee  to  unload  this 
coaly  the  same  as  it  is  the  duty  of  the  consignee  to  unload  a 
vessel.  There  is  no  demurrage  as  such,  in  a  technical  sense 
of  demurrage,  claimed  in  this  case.  There  was  no  bill  of 
lading  accompanying  the  coal,  but  it  was  the  custom  as  be- 
tween this  railway  company  and  this  consignee  and  the  con- 
signor, to  ship  the  coal  without  bills  of  lading.  I  do  not 
know  what  the  railway's  custom  is.  They  have  some  sort  of 
checks  or  bills  for  the  use  of  their  conductors,  and  they  are 
delivered  with  the  goods. 

In  these  essential  facts  and  elements,  the  case  at  bar  differs 
from  the  case  of  C.  &  N.  W.  Ry.  v.  Jenkins,  103  111.  588. 

It  is  argued  that  the  railway  companies  might  impose  great 
hardships  upon  shippers  if  allowed  a  lien  upon  freight  for 
such  reasonable  charges  as  have  accrued  for  the  use  of  ears 
after  reasonable  time  has  elapsed  for  unloading,  and  indeed, 
that  might  be  so,  and  the  argument  impressed  me  with  con- 
siderable force.  But  on  the  other  hand,  if  the  railway  com- 
pany has  the  right  to  store  freight,  such  as  coal,  upon  the 
expiration  of  forty-eight  hours  or  whatever  time  is  consid- 
ered reasonable,  they  might  run  the  cars  out  and  store  them 
on  vacant  property  from  which  the  carriage  would  be  more 
than  the  coal  is  worth.  That  is,  if  railways  were  inclined  to 
subject  shippers  to  inconvenience,  the  opportunities  would  be 
quite  as  great  under  one  method  of  doing  business  as  under 
the  other. 

As  remarked  by  the  supreme  court  in  the  Jenkins  Case 
(103  1)1.  588),  there  can  be  no  such  lien  except  by  contract 
or  where  it  is  allowed  by  law.  There  are  many  classes  of 
cases  where  a  lien  is  allowed,  and  where,  without  any  specific 
contract  to  that  effect,  the  law  sustains  it,  such  as  inkeepers, 
agisters,  carriers,  bailees  and  warehousemen.  Demurrage,  as 
such,  technically,  can  not  be  sustained,  but  the  right  of  lien 
is  not  limited  here  technically  to  the  word  demurrage,  or  to 
what  may  be  defined  demurrage.  When  the  railway  com- 
pany placed  the  cars  in  the  yard,  the  relation  of  common  car- 
rier ceased,  it  seems  to  me.    When  these  cars  were  shunted 
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onto  the  side  track  in  the  yards  of  the  complainant,  then  the 
relation  of  common  carrier  ceased;  but  was  not  the  railway 
company  furnishing  storage  for  this  party  t  Substantially 
the  same  relation  exists  when  cars  where  set  upon  a  side  track 
ready  to  be  delivered  and  complainants  did  not  receive  them. 
It  seems  to  me  that  the  company,  under  such  circumstances, 
would  be  sustained  in  so  leaving  the  coal  in  cars,  and  consid- 
ering the  class  of  freight,  it  is  a  proper  place  to  store  it.  It 
would  not  be  the  proper  place  to  store  paper,  such  as  was  the 
subject  matter  of  the  Jenkins  Case  (103  111.  588),  but  it  would 
be  for  bulk  coal.  Whether  it  be  called  demurrage  or  car  serv- 
ice, or  whatever  it  may  be,  it  seems  that  the  company  is  enti- 
tled to  a  lien  for  proper  charge.  If  they  make  an  unreason- 
able charge,  the  plaintiff  can  make  tender,  replevin  or  pay 
under  protest 

It  is  claimed  that  the  railway  company  has  the  right  to  sue 
for  the  charge,  whatever  it  may  be.  That  is  undoubtedly 
true,  but  in  this  case  the  proof  shows  that  this  coal  is  some- 
times sold  in  carload  lots  from  one  person  to  another,  and 
passes  through  several  hands  while  it  remains  on  the  cars 
of  the  company;  that  the  complainants  seU  it  in  bulk  and 
have  the  cars  put  into  their  yards  and  the  purchaser  takes 
the  coal  off  the  cars,  the  purchaser  doing  the  unloading  and 
the  complainants  having  nothing  to  do  with  it. 

If  the  company  is  to  look  to  the  parties  in  a  civil  suit  for 
the  money,  they  have  to  sue  as  many  parties  as  were  owners 
of  the  coal  while  it  remained  on  the  cars.  I  do  not  think  that 
a  reasonable  rule  for  the  court  to  establish.  The  railways 
have  no  right  to  throttle  a  man  as  this  company  undertook 
to,  according  to  the  bill  originally  filed.  They  can  not  hold 
freight  in  their  possession  for  charges  which  have  accrued 
upon  freight  delivered  or  for  other  general  indebtedness- 
That  was  the  allegation  of  the  bill  as  originally  filed,  but  in 
the  case  as  finally  submitted  to  the  court,  the  question  raised 
was  as  to  the  right  of  the  company  to  hold  freight  for  car 
service  or  storage  charged  which  had  accrued  upon  that  par- 
ticular freight.  The  amount  involved  in  the  case  is  small, 
and  the  court  has  not  taken  the  time  to  exhaustively  review 
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the  figures  and  accounts  submitted  in  evidence,  for  I  appre- 
hend that  it  makes  little  difference  to  counsel  whether  the 
amount  awarded  be  a  few  dollars,  more  or  less,  for  whether 
the  claim  be  for  one  dollar  or  for  forty  dollars  or  more,  the 
principle  is  the  same  and  it  is  the  question  of  law  which  the 
court  must  decide  and  which  is  of  importance  in  the  case. 
Therefore  the  finding  of  the  master  as  to  the  amount  due  the 
railroad  company  is  not  disturbed. 

So  far  as  I  have  seen  or  examined  the  facts  of  the  cases 
like  the  Jenkins  Case  (103  111.  588),  which  hold  that  the  rail- 
way company  must  unload  and  store,  the  freight  involved 
was  such  as  could  be  unloaded  and  stored  in  warehouses; 
none  of  the  cases  applied  to  property  such  as  coal,  which  can 
not  be  readily  and  practically  unloaded  and  stored. 

Perhaps  the  proper  order  would  be  the  dismissal  of  the  bill 
for  want  of  equity,  but  counsel  may  confer  togethejr  and  pre- 
pare an  order  in  accordance  with  the  opinion  of  the  court 

NOTB 

DEMUBBAOE  OB  OAB-SEBVICE  OHABOES. 

I.    Beasons  for  demurrage  charges. 
II.    Lien  of  carrier  for  demurrage  charges. 

(A)  Carrier  has  lien  for  demurrage  charges. 

(B)  Cases  contra  that  carrier  has  no  lien  for  demurrage 

charges. 

(C)  Liability  of  consignee  for  demurrage  accruing  at  any 

time  on  the  shipment. 

III.  Validity  of  car-service  associations. 

IV.  Right  of  a  carrier  to  refuse  to  switch  shipments  to  private  side 

tracks  because  of  unpaid  demurrage  charges  on  other  ship- 
ments. 
V.    Right  of  carrier  to  assess  demurrage  charges  when  connecting 

line  or  consignee  is  unable  to  receive  the  shipment. 
VI.    Statutes  in  relation  to  demurrage  charges. 
VII.    Reciprocal  demurrage. 


Reasons  fob  Demubeage  ob  Cab-Sebvicb  Chabges. 

The  reason  for,  and  the  Justice  of,  demurrage  charges  made  by 
carriers  is  well  stated  in  Btoan  v.  L.  d  N.  B,  B,  Co.,  106  Tenn.  229,  61 
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8.  W.  67  (1901),  where  it  is  said:  "If  a  road  can  not  make  a  reason- 
able charge  for  detention  of  its  cars  by  consignees,  it  is  evident  that 
such  consignees  may  delay  unloading  until  virtually  the  entire  rolling 
stock  of  the  road  may  be  tied  up,  and  Its  traffic  obstructed  by  loaded 
cars,  awaiting  the  pleasure  or  convenience  of  consignees.  We  can 
see  no  reason  why  carriers  should  not  be  entitled  to  reasonable  com- 
pensation for  the  unreasonable  delay  and  detention  of  their  cars  by 
consignees."  And  in  Ky.  Wagon  Mfg.  Co.  v.  Ohio  de  Miss.  V,  Ry.  Co., 
98  Ky.  152,  the  court  held  that  prompt  delivery  and  transporting  of 
freight  could  not  be  had  by  railroads  "if  their  rolling  stock  may  be 
tied  up  and  waterlogged  upon  the  private  sidetracks  and  switches  of 
consignees  to  serve  as  store  rooms  and  warehouses  for  their  freight," 
and  "how  can  they  furnish  cars  and  transportation  to  shippers  in 
general,  and  discharge  the  volume  of  traffic  business  of  their  respect- 
ive systems,  if  their  rolling  stock  can  be  locked  up  in  the  private 
yards  of  special  consignees?"  In  Dixon  v.  Central  of  Georgia  Rail- 
way  Co,,  110  6a.  173,  35  €.  B.  369  (1900),  the  court  said:  "l>e- 
mwrrage  was  no  doubt  adopted  as  a  convenient  term  to  repre- 
sent the  storage  of  goods  in  cars,  as  distinguished  from  the  storage 
in  warehouse.  The  right  to  charge  for  such  storage  in  cars  arises 
when  the  goods  are  necessarily  detained  by  virtue  of  the  failure  of 
the  shipper  to  comply  with  his  obligations  to  the  carrier.  The  com- 
pany is  in  this  way  deprived  of  the  use  of  its  cars,  and,  even  if  the 
rules  adopted  in  this  particular  case  as  to  such  charges  did  not  apply, 
they  would  still  be  entitled  to  reasonable  charges  as  a  warehouseman 
or  as  a  depository  for  hire." 

XL 

Lncir  or  CABBnai  fob  Demuvbaob  Chabqbs. 

±.  Carrier  Has  Lien  for  Demurrage. 

It  Is  almost  universally  held  that  a  carrier  has  the  right  to  make 
reasonable  demurrage  or  car-service  charges,  and  to  enforce  a  lien  on 
the  goods  shipped  for  the  payment  of  such  charges. 

Alabama:  Construction  Co.  v.  R.  R.  Co.,  121  Ala.  621,  25  So.  579 
(1899) ;  Bo.  R.  R.  Co.  v.  Locktoood  Mfg.  Co.,  142  Ala.  322,  37  So.  667, 
68  L.  R.  A.  227   (1904). 

Ge<yrgia:  Dixon  v.  Central  of  Ga.  Ay.  Co.,  llO'GkL  173,  35  8.  E.  369 
(1900) ;  Penn.  Steel  Co.  v.  R.  R.  d  Banking  Co.,  94  Ga.  636,  21  a  EL 
577  (1894). 

IlHnals:  Bchumacher  v.  C.  d  N.  W.  Ry.  Co.,  207  HI.  199,  69  N.  B. 
825  (1904) ;  C.  C,  C.  d  8t.  L.  R.  Co.  v.  Probst  Lumber  Co.,  114  111.  Aj^p. 
659  (1904) ;  C.P.d  8t.  L.  R.  Co.  v.  Dorsey  Fuel  Co.,  112  IlL  App.  382 
(1904) ;  Woolner  Distilling  Co.  v.  Peoria  d  Eastern  Ry.  Co.,  111.  Aj^p. 
Ct.  (2d.  Dist),  No.  4816,  decided  Nov.  20,  1907;  PurceU  v.  P.  O.  C 
d  BLUR.  Co.,  2  lU.  C.  a  378. 
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Kansas:  Larrabee  Flour  Mills  Co.  v.  M,  P.  Ry,  Co.,  88  Pac.  72  (Kan. 
Jan.  12,1907). 

Kentucky:  Ky.  Wagon  Co.  v.  Ohio  d  C.  Ry.  Co.,  98  Ky.  162,  82  S.  W. 
595,  36  L.  R.  A.  850  (1895). 

Massachusetts:    Miller  v.  Mansfield,  112  Mass.  260  (1873). 

Mississippi:  Yazoo  d  M.  R.  R.  Co.  v.  Searles,  83  Miss.  721,  37  So. 
939,  68  L.  R.  A.  715  (1905) ;  N.  0.  d  N.  E.  R.  R.  Co.  v.  George,  82  Miss. 
710,35  So.  193  (1903). 

Missouri:  Owen  v.  R.  R.  Co.,  83  Mo.  454,  464  (1884) ;  McG^e  v.  Ry. 
Co.,  71  Mo.  App.  310,  314  (1897);  Darlington  v.  R.  Co.,  99  Mo.  App. 
1,  72  S.  W.  122   (1902). 

Ohio:  B.  d  O.  R.  Co.  v.  Fisher,  3  Oh.  N.  P.  122,  5  Oh.  Dec.  659 
(1894) ;  N.  T/L.  E.,  etc.  R.  Co.  v.  Beiherling,  8  Oh.  C.  C.  593,  4  O.  C.  D. 
210;  Phillips  v.  Erie  Ry.,  14  Oh.  Dec.  N.  P.  706,  27  Oh.  C.  C.  486 
(1905). 

Tennessee:  Bwan  v.  L.  d  N.  R.  Co.,  106  Tenn.  229,  61  S.  W.  57 
(1901). 

Texas:  T.  d  N.  0.  R.  R.  Co.  v.  Kolp  (Texas)  88  S.  W.  417  (1905) ; 
Hunt  V.  M.  d  I.  T.  Ry.  (Texas)  31  S.  W.  523  (1895);  Baumbach  v. 
T.  O.  d  O.  F.  Ry.  (Texas)  23  S.  W.  693  (1893). 

Tirginia:  R.  R.  Co.  v.  Commonwealth,  102  Va.  599,  46  S.  E.  911 
(1904) ;  R.  R.  Co.  v.  Adams,  90  Va.  393,  18  S.  E.  673,  22  L.  R.  A.  530 
(1894). 

Wyoming:    K.  P.  Ry.  Co.  v.  McCann,  2  Wyoming  3  (1877). 

Vnited  States:  Michie  v.  N.  T.  N.  H.  d  H.  R.  Co.,  161  Fed.  644 
(1907);  Millers*  Ass'n  v.  P.  d  R.  Ry.  Co.,  8  Inter.  CJom.  Rep.  531 
(1900);  Blackman  v.  So.  R.  Co.,  10  Inter.  (>>m.  Rep.  353  (1904); 
Kehoe  V.  C.  d  W.  C.  Ry.  Co.,  11  Inter.  CJom.  Rep.  531  (1905) ;  Mason  v. 
R.  R.  Co.,  12  Inter.  Com.  Rep.  70. 

Canada:  Duthie  v.  Grand  Trunk  Ry.  Co.,  4  Can.  Ry.  Gas.  304 
(1906). 

England:    Carrington  v.  London  d  N.  W.  Ry.  (1905)  2  K.  B.  487. 

B.  Cases  contra.  That  Carrier  has  no  Lien  for  Demurrage. 

In  seyeral  of  the  older  cases  It  was  held  that  a  carrier  had  no 
lien  for  demurrage  charges,  but  some  of  these  cases  have  been  over- . 
ruled  by  later  decisions.  C.  d  N.  W.  Ry.  Co.  v.  Jenkins,  103  111.  688 
(oTerruled  by  Schumacher  v.  C.  d  N.  W.  Ry.,  207  111.  199,  212) ;  B.  d 
M.  R.  Co.  V.  Chicago  Lumber  Co.,  15  Neb.  390, 19  N.  W.  451  (1884),  18 
Neb.  303,  25  N.  W.  94;  R.  R.  Co.  v.  Hunt,  83  Tenn.  261  (1885),  over- 
niled  in  effect  by  Swan  v.  L.  d  N.  R.  Co.,  106  Tenn.  229,  61  S.  W.  67 
1901). 

In  Pennsylvania,  however,  it  is  declared  that  a  carrier  can  lawfully 
charge  demurrage.  Penn.  R.  R.  Co.,  v.  Midvale  Steel  Co.,  201  Pa.  St. 
624,  61  AU:  313  (1902) .  But  in  Nicolette  Lumber  Co.  v.  People's  Coal 
Oo^  213  Pa.  376,  62  AU.  1060,  3  L.  R.  A.  (n.  8.)  327,  110  Am.  St 


388  CiBOUiT  Courts  of  Ilunois. 

550  (1902),  It  was  held  tUat  although  a  carrier  can  charge  demnr- 
rage.  It  has  no  lien  on  the  goods  for  demurrage  charges,  citing  as 
authority,  C.  &  N.  W.  Ry  v.  Jenkins^  103  111.  528,  a  case  overruled  by 
Schumacher  v.  €.  &  N.  W,  Ry.  207  111.  199,  212.  And  in  a  later 
decision  the  Pennsylvania  court  has  held  to  the  same  effect  relyliig 
on  Its  decision  In  213  Pa.  376;  Wallace  v.  B.  d  0.  R.  Co.,  216  Fa.  311, 
65  Atl.  665.     (Pa.  Jan.  7,  1907.) 

C,  lAaMlity  of  consignee  for  demurrage  accruing  at  any  time  on  the 

shipment. 

It  has  also  been  held  In  several  cases  that  a  consignee  is  bound  to 
pay  demurrage  charges  under  a  provision  in  a  bill  of  lading  accepted 
by  the  consignor  that  the  shipment  should  be  subject  to  such  charges. 
Penn,  R.  v.  Midvale  Steel  Co,,  201  Pa.  630,  51  Atl.  213;  Y.  d  Jf.  7. 
R.  Co.  V.  Searles,  83  Miss.  721,  37  So.  939,  68  L.  R.  A.  716,  734. 

IIL   : 
Vaijditt  of  Car-Sebvige  AssociATioira. 

Car-service  associations,  which  are  combinations  of  various  rail- 
road lines  for  the  purpose  of  collecting  and  enforcing  uniform  de- 
murrage charges  are  Tiot  illegal  combinations. 

Georgia:  Miller  v.  Cent.  Ga.  R.  R.  d  Banking  Co.,  88  Ga.  563,  11 
S.  E.  316,  18  L.  R.  A.  323  (1891). 

Kentucky:  Ky.  Wagon  Co.  v.  Ohio  d  C.  Ry.  Co.,  98  Ky.  152,  32  S. 
W.  595,  36  L.  R.  A.  850   (1895). 

MisHssippi:  Yazoo  d  M.  V.  Ry.  Co.  v.  Searles,  83  Miss.  721,  37  So. 
939,  68  L.  R.  A.  715  (1905). 

Ohio:  Phillips  v.  Erie  Ry.  Co.,  14  Oh.  Dec.  N.  P.  706,  27  Oh.  C.  C. 
486  (1905).  In  Kansas  however  by  an  act  of  1907  (Laws  of  Kansas, 
1907,  ch.  260)  car-service  or  demurrage  associations  have  been  de- 
clared illegal. 

IV. 

Right  of  a  Casbieb  to  Refuse  to  Switch  Shipments  to  Pbivatv 
Side  Traces  Because  of  Unpaid  Demubrage  Chabges  on  Otheb 
Shipments. 

The  demurrage  on  car-service  rules  adopted  and  enforced  by  the 
various  car-service  associations  generally  contain  a  rule  that  agents 
will  decline  to  switch  cars  to  private  sidings  of  consignees  who  re- 
fuse to  pay  or  unnecessarily  defer  settlement  of  bills  for  demurrage. 
For  example  the  rules  of  the  Chicago  Car-Service  Association,  effect- 
ive July  14,  1907,  contain  the  following  rule:  (Rule  17  C)  "When 
cars  are  detained  on  private  tracks  beyond  the  free  time  for  loading 
or  unloading,  and  car-service  charges  are  not  promptly  paid,  the 
agent  of  the  railroad  company  delivering  such  cars  will,  after  giving 
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five  days'  notice,  decline  to  switch  cars  to  private  tracks  of  such 
parties,  and  will  thereafter  tender  freight  from  public  team  tracks, 
and  collect  freight  charges  before  delivery,  until  such  time  as  satis- 
factory guaranty  Is  given  that  car-service  rules  will  be  complied 
with." 

The  courts  generally  hold,  however.  Just  as  in  the  principal  case 
of  Purcell  V.  P.  C.  O,  C.  d  Bt.  L.  R,  Co,,  that  a  carrier  cannot  refuse 
to  switch  shipments  to  private  sidetracks  because  of  unpaid  de- 
murrage or  car-service  charges  on  other  shipments. 

In  So.  Railway  Co.  v.  Locktoood,  142  Ala.  322,  37  So.  667,  68  L.  R. 
A.  227,  it  was  held  that  if  a  delivery  of  part  of  the  goods  had  been 
made  before  the  time  for  unloading  has  expired,  the  railroad  com- 
pany was  entitled  to  retain  possession  of  the  remainder  to  secure 
the  payment  of  demurrage  charges  subsequently  accruing. 

And  iuN.O.d  N.  E.  R.  E.  Co.  v.  George,  82  Miss.  710,  35  So.  193, 
where  six  cars  out  of  twelve  constituting  a  shipment  and  upon  which 
demurrage  charges  had  accrued  had  been  delivered  without  payment 
of  the  charges  having  been  made,  the  carrier  was  held  entitled  to 
hold  the  remaining  six  cars  to  secure  the  payment  of  demurrage 
charges  upon  the  twelve  cars. 

In  Penna.  Steel  Co.  v.  Ga.  R.  R.  d  Banking  Co.,  94  Ga.  636,  21  S.  E. 
677,  it  was  decided  that  a  railroad  company  had  the  right  to  retain 
from  each  consignment  one  or  more  cars  to  secure  itself  for  the 
freight  and  demurrage  it  claimed  on  such  consignment 

In  Eastern  Ky.  Ry.  Co.  v.  Holhrook,  4  Ky.  Law  Rep.  730,  it  was 
held  that  a  carrier  cannot  refuse  to  receive  freight  because  back 
charges  for  other  shipments  have  not  been  paid. 

In  Phillips  Co.  v.  Erie  Railtoay,  27  Ohio  C.  C.  486  (1905),  an 
opinion  of  a  lower  court,  it  appeared  that  the  Phillips  Ck)mpany  had 
refused  to  pay  demurrage  charges  which  had  accrued  upon  cars  con- 
signed to  it  and  delivered  upon  its  switch.  The  railroad  company 
thereupon  refused  to  deliver  cars  upon  the  private  siding  of  the 
Phillips  Company,  but  placed  them  upon  its  regular  public  team 
track  to  be  unloaded.  The  plaintifT  brought  an  action  to  compel  the 
railroad  to  receive  cars  from  other  railroads  and  switch  them  upon 
plaintiffs  siding.  The  railroad  set  up  in  its  answer  the  rule  of  the 
Cleveland  Car-Service  Association  providing  in  substance,  that  when 
cars  are  ordered  to  a  private  siding  for  unloading  and  the  party 
so  ordering  them  is  delinquent  in  the  payment  of  car-service  charges, 
defendant's  agent  should  decline  to  place  cars  on  such  private  siding 
until  such  delinquency  should  be  made  good,  and  should  thereupon 
notify  the  party  using  such  private  siding  that  his  freight  would 
be  delivered  or  received  only  upon  the  defendant's  public  team  track 
until  such  delinquency  should  be  made  good.  The  court  held  as  a 
matter  of  law  that  such  rule  was  reasonable  and  valid. 

But  in  Taxoo  d  M.  T.  R.  Co.  v.  Searles,  83  Miss.  721,  37  So.  939. 
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68  L.  R.  A.  715  (1905),  It  appears  that  Searles  refused  absolutely 
to  pay  any  car  service  or  demurrage  charges  upon  any  and  all  can 
delivered  on  a  spur  track  leading  to  his  warehouse,  and  that  there* 
upon  the  carrier  refused  to  switch  cars  for  Searles  until  accrued  de- 
murrage charges  were  paid.  In  this  case  the  consignee  annoonoed 
that  he  would  not  pay  any  demurrage  charges  that  had  already 
accrued  or  that  thereafter  might  accrue  and  the  court  held  that 
under  such  circumstances,  the  carrier  might  refuse  to  switch  cars; 
but  the  court  also  held,  that  if  there  was  merely  a  dispute  as  to  the 
amount  of  the  demurrage  charges  a  carrier  would  not  be  justified  in 
refusing  to  switch  cars  until  demurrage  charges  on  other  shipments 
had  been  paid.  The  rule  of  the  Louisiana  Car-Service  Associatioi 
provided:  "On  deliveries  to  private  sidings,  in  cases  where  con- 
signees or  consignors  refuse  to  pay,  or  unnecessarily  defer  settlement 
of  bills  for  car-service  charges,  the  agent  will  decline  to  switch  cars 
to  the  private  sidings  of  such  parties,  notifying  them  that  deliveries 
win  only  be  made  on  public  delivery  tracks  of  company  and  will 
promptly  notify  the  manager  of  the  action  taken."  The  court  In 
the  course  of  its  opinion  states  the  law: 

"But  it  is  further  said  that  appellee's  wrongful  action  did  not 
Justify  the  railroad  company  'in  violating  Its  common-law  and  stata- 
tory  obligation'  to  appellee  to  deliver  freight;  this  conclnsion,  of 
course,  being  founded  on  the  principle  that,  in  the  discharge  of  its 
duty  to  the  public,  no  corporation  enjoying  a  public  franchise  can 
conduct  its  business  according  to  the  whim  or  caprice  of  its  agents,  or 
can  arbitrarily,  without  special  reason  refuse  to  serve  any  one  seek- 
ing its  service.  Limiting  that  general  principle  to  the  matter  here  in 
dispute,  it  is  likewise  true  that  no  carrier  has  the  right,  on  acoonnt 
alone  of  a  dispute  arising  from  a  doubt  as  to  the  correctness  of  a 
particular  bill  or  several  bills  for  demurrage  already  past  due,  or 
an  honest  difTerence  of  opinion  as  to  the  justice  of  the  charge  on  any 
number  of  cars  already  received  and  delivered,  to  refuse  to  'switch 
and  place'  other  cars  subsequently  received.  No  carrier  can  refuse 
its  services  to  anyone  desiring  them  on  the  ground  alone  of  an  no- 
adjusted  claim  then  pending,  or  on  account  of  any  previous  violation 
of  contract  by  such  person,  no  matter  how  flagrant  and  inezcnsahle, 
if  such  person,  at  the  time  the  service  is  demanded,  is  legally  en- 
titled thereto.  A  refusal  on  the  part  of  the  carrier  for  snch  case 
would  entitle  the  person  aggrieved  or  Injured  to  recover  full  ^t^' 
pensation;  and.  If  such  action  was  dictated  by  vindictive  motives,  or 
by  a  desire  to  wantonly  oppress  and  injure  the  particular  person,  the 
offending  carrier  would  be  liable  to  punitive  damages  as  well-  But 
this  result  follows  not  because  the  carrier  was  a  member  of  a  ^^ 
service  association,  but  by  reason  of  the  firmly  established  ^^ 
rigidly  adhered  to  rule  of  law  which  makes  the  master  respond  hi 
damages,  both  actual  and  exemplary,  for  every  wanton  and  w^^^^^ 
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oppressive  violation  of  duty  by  the  servant,  where  the  servant  com- 
mitting the  wrong  be  a  car-service  association  or  other  agent  or 
employe.  This  principle  of  law  is  of  universal  application.  It  is 
the  duty  of  the  appellant  primarily  to  'switch  and  place'  all  cars 
coming  over  its  own  line  or  tendered  to  it  with  proper  'transfer 
switching  charge'  by  any  connecting  line.  It  was  the  duty  of  the  ap- 
pellee to  pay  all  freight  charges  and  demurrage  charges  due  on  his 
freight  and  the  cars  containing  the  same.  This,  by  contract  entered 
into  evidenced  by  the  bills  of  lading,  he  had  bound  himself  to  do. 
So  long  as  appellee  complied  with  his  contract,  he  had  the  right 
to  insist  on  faithful  and  prompt  compliance  on  his  part  of  appellant 
More  than  this,  even  if,  on  account  of  doubts  and  disputes  as  to  the 
correctness  or  Justice  of  special  instances  of  charge,  freight  charges 
or  demurrage  had  been  withheld  pending  adjustment,  this  would 
not,  of  Itself,  absolve  the  carrier  from  the  discharge  of  its  duty  as  to 
the  other  car  loads  of  freight  subsequently  received.  No  past  viola- 
tion of  contract  on  the  part  of  a  consignee  can  justify  a  carrier  in 
falling  to  discharge  a  present  duty." 

In  Larrahee  Flour  Mills  Co.  v,  Missouri  Pac.  Ry.  Co.,  88  Pac.  72 
(Kan.  Jan.  12,  1907),  it  appears  that  the  plaintiff  asked  for  a  writ 
of  mandamus  to  compel  the  defendant  carrier  to  switch  cars  to  the 
transfer  tracks  accessible  to  plaintiff.  Car-service  charges  had  been 
assessed  against  the  plaintiff  who  admitted  and  offered  to  pay  part 
of  the  items,  but  disputed  other  items.  The  agent  of  the  carrier 
demanded  payment  of  the  whole  bill  stating  that  a  claim  for  a  re- 
fund for  excess  charges  could  be  presented  to  the  car-service  associa- 
tion. This  the  plaintiff  declined  to  do,  and  the  carrier  then  refused 
to  make  further  delivery  to  the  plaintiff  of  empty  cars  placed  on 
the  transfer  track  for  its  use  until  payment  should  be  made.  The 
rules  of  the  Missouri  Valley  Car-Service  Association  provided: 

"Sec.  2.  On  deliveries  to  private  sidings,  should  consignees  or 
consignors  refuse  to  pay  or  unnecessarily  defer  settlement  of  bills 
for  car  service,  the  agent  will  decline  to  switch  cars  to  the  private 
aiding  of  such  parties,  notifying  them  that  deliveries  will  only  be 
made  to  them  on  the  public  delivery  tracks  of  the  company,  after  the 
payment  of  freight  charges  at  his  office.  Agent  will  promptly  notify 
manager  of  action  taken." 
The  court  held: 

"Rule  9  in  its  application  to  this  case,  and  the  special  order 
Issued  for  the  purpose  of  coercing  the  plaintiff,  are  not  reasonable. 
A  shipper  ought  not  to  be  compelled  to  pay  an  unjust  charge  for 
car  service  with  no  redress,  but  to  submit  a  claim  for  the  return  of 
his  money  to  the  manager  of  the  association  promulgating  the  rule 
or  order.  The  weight  of  authority  seems  to  be  that  the  carrier  has 
a  lien  for  compensation  for  the  use  of  cars  beyond  reasonable  free 
time.    If  the  lien  be  waived  the  courts  are  open.    But  the  car-service 
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association  holds  no  franchise  to  compel  the  payment  of  claims 
of  this  kind,  and  then  to  decide  for  itself  whether  or  not  it  will 
refund.  And,  in  any  event,  a  carrier  cannot  justly  withhold  its 
services  when  it  is  equally  at  fault  In  the  matter  of  which  it  com- 
plains." 

And  likewise  In  the  principal  case  of  PurceJl  v.  P,  O.  C,  d  8t  L, 
R.  R.  Co,,  2  111.  C.  C.  378  (Circuit  Court,  Cook?  Co.,  ni.,  1893),  it  was 
held  that  a  railroad  could  not  hold  freight  in  its  possession  and  refuse 
to  switch  cars  to  a  private  sidetrack  hecause  of  unpaid  demurrage 
charges  on  other  shipments.  And  also  in  Union  Brewing  Compafi^ 
V.  C.  B.  d  Q,  R.  R,  Co.,  1  Opinions  Illinois  Railroad  Commission,  61 
(1890),  it  was  held  that  nonpayment  of  demurrage  charges  on  former 
shipments  does  not  justify  a  refusal  hy  the  carrier  to  switch  other 
cars,  the  commission  saying:  "We  are  of  opinion  that  respondent 
Is  not  released  from  the  legal  duty  of  switching,  by  the  failure  of 
complainant  to  pay  demurrage  charges."  And  the  same  ruling  is 
also  made  in  Lyon  d  Scott  v,  P.  d  P.  U.  Ry,  and  The  Illinois  Gar- 
Service  Association,  1  Opinions  Illinois  Railroad  Commission,  69 
(1890). 

In  Stahl  V.  B.  d  M.  R.  Co.,  71  N.  H.  57,  51  AU.  176  (1901),  it  was 
held  that  where  a  carriers'  agent  refuses  to  deliver  freight  trans- 
ported by  it,  claiming  to  hold  it  for  demurrage  charges  on  cars  preyi- 
ously  transported  for  the  plaintifC,  until  he  can  consult  his  superiors, 
which  he  immediately  does,  and  in  compliance  with  their  orders, 
offers  the  freight  before  action  is  brought,  such  refusal  to  deliver  Is 
not  sufficient  evidence  of  conversion  of  the  goods  by  the  carrier. 

V. 

Right  of  Carbiis  to  Assess  Demtjbbagb  Chabqes  When  CoimEcnNO 
Line  ob  Consignee  is  Unable  to  Receive  the  Shipicert,  oi 
When  the  Connecting  Line  has  Declared  an  Embabgo. 

The  car-service  rules  generally  contain  a  provision  that  when 
consignees  are  unable  to  receive  freight  or  to  unload  cars  and  for 
such  reason  the  delivering  line  refuses  to  accept  cars  from  connect- 
ing lines  consigned  to  such  consignee,  the  agent  of  such  line  holding 
cars  which  thus  cannot  be  delivered  shall  notify  the  consignee,  and 
shall  charge  car-service  if  delivery  cannot  be  aftected  within  a  cer- 
tain time,  or  within  the  time  allowed  for  reconsignment. 

When  a  carrier  is  unable  to  handle  all  the  goods  which  are  ten- 
dered, it  may  in  such  case  legally  claim  the  right  to  suspend  serv- 
ice either  as  to  certain  classes  of  traffic  or  altogether,  and  thus  de- 
clare an  embargo.  But  it  is  proper  that  reasonable  and  timely  notice 
should  be  given  to  connecting  carriers  of  the  embargo  In  order  to 
prevent  congestion  of  cars  in  freight  junction  yards.  Daish  v.  R,  R. 
Co.,  9  I.  C.  C.  520;  a  carrier  has  however  no  right  to  declare  an  em- 
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embargo  against  one  Individual  shipper  or  consignee  while  at  the 
same  time  it  makes  deliveries  to  other  shippers  or  consignees  at  the 
same  point.    Rogers  v.  R.  R.  Co,,  12  I.  C.  C.  353  (1907). 

In  Grand  Rapids  d  Indiana  R.  R.  Co.  v.  Diether,  10  Ind.  App.  206 
(1894),  it  appears  that  a  car  of  lumber  was  shipped  from  Arkansas 
directed  to  Diether  at  "Fort  Wayne,  Indiana,  Ft  W.  C.  &  L.  De- 
livery/' meaning  delivery  at  the  station  of  the  Lake  Shore  ft  Mich- 
igan Southern  at  Fort  Wayne,  which  was  used  by  the  Ft  W.  O.  ft 
L.  Ry.  Co.  The  car  was  delivered  to  the  Grand  Rapids  ft  Indiana 
Railroad  Company,  and  was  hauled  by  it  to  its  yards  in  Fort  Wayne. 
The  terminus  of  the  G.  F.  ft  I.  R.  Co.  was  at  a  T  about  one  and  one- 
half  miles  from  Its  station,  and  one  mile  from  the  L.  S.  ft  M.  S. 
depot,  the  destination  of  the  car.  According  to  the  usual  mode  of 
doing  business  the  G.  R.  ft  I.  Co.  would  put  the  car  upon  this  T 
whence  it  would  be  taken  by  the  connecting  line.  The  L.  S.  ft  M.  S. 
R.  Co.  refused  to  accept  the  car  and  assume  the  freight  charges  in 
res];)onse  to  a  telephone  message.  No  efCort  was  made  by  the  G.  R.  ft 
I.  Co.  to  make  an  actual  delivery  of  the  car  to  the  L.  S.  ft  M.  S.  R. 
C.  The  G.  R.  ft  I.  R.  Co  then  notified  Diether  that  it  held  the  car  at 
its  station  and  would  hold  same  for  charges  and  also  for  accruing 
demurrage.  Diether  tendered  the  amount  of  the  freight  charges 
but  refused  to  pay  the  accrued  demurrage.  The  court  held  that  the 
duty  of  the  R.  G.  ft  I.  Co.  was  to  carry  the  car  to  the  end  of  its  line 
and  there  deliver  it  to  a  connecting  carrier  to  be  forwarded  to  its 
final  point  of  destination,  and  that  a  carrier  which  has  received 
goods  for  carriage  without  requiring  prepayment,  does  not  become 
entitled  to  demand  its  freight  charges  until  its  duty  has  been  per- 
formed, either  by  delivery  or  an  ofCer  to  deliver  at  the  place  of 
destination,  and  that  the  G.  R.  ft  I.  Co.  could  not  rightfully  claim 
that  its  charges  should  be  paid  until  it  had  carried  the  goods  to  the 
end  of  its  line  and  was  ready  to  deliver  them  to  the  succeeding 
carrier,  or  had  shown  a  good  excuse  for  its  not  being  done. 

In  Woolner  Distilling  Company  v.  Peoria  d  Eastern  Ry.  (Appellate 
Court,  Second  District,  Illinois,  Nov.  20,  1907),  it  was  held  that  a 
carrier  can  lawfully  assess  demurrage  charges  on  cars  held  in  its 
distributing  or  storage  yards  awaiting  delivery  on  the  side  track  of 
the  consignee,  where  the  consignee  is  unable  on  account  of  its  in- 
adequate facilities  to  accommodate  all  the  cars  upon  its  private 
side  track,  and  is  consequently  unable  to  receive  cars  upon  their 
arrival.  The  court  there  said:  "Appellant  practically  insists  that  be- 
cause it  had  room  for  only  five  cars  it  had  a  right  to  compel  the  rail- 
roads to  store  the  remaining  twenty-five  to  forty-five  carloads  of  coal 
for  it  at  its  pleasure  and  without  any  expense  to  appellant,  and 
that  it  could  defeat  the  right  of  the  railroads  to  charge  storage  by  not 
furnishing  the  railroads  a  place  where  the  cars  could  be  delivered. 
We  think  this  position  unjust.    When  the  terminal  had  placed  the 
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cars  In  the  Kickapoo  yards  and  had  notified  appellant  that  they  were 
ready  for  delivery,  and  forty-eight  hours  had  passed  and  appellant 
was  not  able  to  receive  them,  the  terminal  had  done  all  It  ooold 
do  to  deliver  the  coal,  and  it  is  just  that  appellant  should  pay  a 
reasonable  charge  for  the  storage  of  the  cars.  It  could  avoid  this 
result  by  providing  a  place  where  the  coal  could  be  unloaded 
promptly  which  it  had  ordered  in  advance. 

VI. 

Statutes  ik  Relatioit  to  Deicubsagk  Cbabcts. 

In  several  of  the  states  there  are  statutes  in  relation  to  demurrage 
charges  and  in  many  of  the  states,  especially  those  states  in  which 
reciprocal  demurrage  statutes  have  been  passed  (referred  to  infra), 
comprehensive  laws  on  the  subject  exist.  Statutes  in  relation  to 
demurrage  exist  in  the  following  states:  Alabama  (Laws  of  1907, 
page  161) ;  Arkansas  (Acts  of  1907,  ch.  239) ;  Colorado  (Laws  of  1907, 
ch.  208) ;  ConnecticiU  (Statutes  1902,  sees.  3774,  3775) ;  Florida  (Laws 
of  1893,  page  138);  Georgia  (Code  1895,  sees.  2200-2209);  Indiana 
(Laws  of  1907,  Act  March  11,  1907) ;  Kansas  (Laws  of  1905,  ch.  345; 
Laws  of  1907,  ch.  275);  Minnesota  (CTeneral  Laws  of  1907,  ch.  23); 
Mississippi  (Code  of  1906,  sec.  4843);  Missouri  (Laws  of  1905,  page 
100;  Laws  of  1907);  North  Dakota  (Laws  of  North  Dakota  1907,  ch. 
200) ;  Oklahoma  (Laws  of  1905,  page  143) ;  Oregon  (Laws  of  1907) ; 
Pennsylvania  (Laws  of  1907,  page  229) ;  South  Carolina  (Code  of  1902, 
sec.  2094);  South  Dakota  (Laws  of  1907,  ch.  216);  Texas  (Laws  of 
1907);  Washington  (Laws  of  1907,  ch.  142). 

VII. 

Regipbocal  Demttbbagb. 

Reciprocal  demurrage  statutes  under  which  a  carrier  is  liable  to 
the  shipper  for  a  penalty  if  a  car  is  not  furnished  for  shipment 
within  a  certain  period  after  demand  therefor,  and  a  shipper  or 
consignee  is  liable  for  a  demurrage  charge  on  cars  detained  after 
a  certain  period  of  time  have  been  enacted  in  the  following  states: 
Alabama  (Laws  of  1907,  page  161);  Arkansas  (Acts  of  1907,  ch. 
239);  Colorado  (Laws  of  1907,  Act  March  22,  1907);  Indiana  (Laws 
of  1907,  Act  March  11,  1907);  Kansas  (Laws  of  1907,  ch.  275);  Min- 
nesota ((General  Laws  of  1907,  ch.  23) ;  Missouri  (Laws  of  1907;  Laws 
of  1905,  page  100) ;  North  Carolina  (Laws  of  1907,  ch.  217) ;  North 
Dakota  (Laws  of  North  Dakota,  1907,  ch.  200);  Oklahoma  (Laws  of 
1905,  page  143);  Oregon  (Laws  of  1907);  South  Dakota  (Laws  of 
1907,  ch.  216) ;  Texas  (Laws  of  1907) ;  Washington  (Laws  of  1907, 
ch.  142).  In  Mississippi  the  Railroad  Commission  has  been  held  to 
have  power  .to  make  rules  to  reciprocal  demurrage.  Y.  d  Jf.  V.  R. 
Co,  V,  Keystone  Lumber  Co,,  43  So.  604  (Miss.  Apr.  15,  1907). 
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Reciprocal  demurrage  statutes  and  regulations  have  been  upheld 
as  constitutional.  8tone  v.  Ail.  Coast  Line  R,  Co,,  66  S.  E.  932  (N. 
C.  1907 >;  y.  d  M.  y.  R,  Co.  v.  Keystone  Lumber  Co.,  43  So.  605  (Miss. 
Apr.  15,  1907) ;  Patterson  v.  Mo.  Pac.  Ry.  (Kan.  Feb.  8,  1908). 

It  should  be  noted  however  that  in  Ho^tstory  d  Texas  Cent.  R.  v. 
Mayes,  201  U.  S.  321  (Apr.  2,  1906),  a  Texas  statute  absolutely  re- 
quiring railroads  under  penalties  engaged  in  interstate  commerce  to 
famish  certain  numbers  of  cars  on  a  specified  day  to  transport 
merchandise  into  another  state  regardless  of  every  other  considera- 
tion except  strikes  and  other  public  calamities  was  held  to  transcend 
the  police  power  of  the  state  and  to  amount  to  a  burden  upon  inter- 
state commerce,  and  when  applied  to  interstate  shipments,  void  a9  a 
violation  of  the  commerce  clause. — Ed. 


lOircuii  Court  of  YermUlUm  County.) 

People 

v». 

Wm  J.  Davis. 

(March  9,  1907.) 

1.  QmifAlTGEfi — BUIUHIVO  OBDINANCE  OT  CHICAGO  IlCFOBEB  NO  DUTT. 

The  building  ordinance  of  the  city  of  Chicago  in  force  in  1903 
providing  that  there  shall  be  on  the  stage  of  theater  buildings 
certain  apparatus  and  equipment  and  providing  that  there 
shall  be  certain  exits  in  such  building  imposes  no  personal 
duty  upon  the  manager,  owner  or  agent  of  such  theater  or 
upon  the  officers  of  the  theater  company  owning  the  building, 
and  consequently  there  can  be  no  violation  of  such  ordinance 
by  such  person,  and  the  ordinance  Is  void. 

2.  OBDINANCES — POWKB    TO   PKESCRIBB   BUILDINO   OBOmANCES    WiTHiJI 

Fibs  Limits.  Under  the  city  and  village  act  the  city  council 
may  pass  a  fire  limits  ordinance  prescribing  limits  within 
which  there  shall  be  no  wooden  buildings  erected,  but  the  city 
has  not  the  power  to  fix  territorial  limits  within  which  the 
construction  of  buildings  is  regulated  by  ordinance. 

3.  ObDIKAJRCEB — C^ITIES    AND   VlULAGBS — BUILDINO    ObOINANCES    MuST 

Apply  to  Entibe  Citt.  In  assuming  to  regulate  buildings,  the 
manner  of  their  construction,  the  materials  of  which  they  may 
be  erected,  etc.,  outside  of  the  one  question  of  the  erection 
'  of  wooden  buildings  within  the  fire  limits,  city  ordinances 
must  be  applicable  to  all  the  people  of  the  city,  subject  them 
all  to  the  same  penalties,  and  apply  to  the  entire  city  and  not  to 
designated  districts  within  the  city. 
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4.  Ordinances — Discrimination   in   as  Atfectino  Vauditt.     The 

city  of  Chicago  has  not  the  power  to  enact  an  ordinance  that 
a  theater  tn  one  part  of  the  city  must  provide  certain  equip- 
ment for  the  protection  of  human  life,  while  theaters  in  other 
parts  of  the  city  are  not  required  to  provide  the  same  equip- 
ment 

5.  CrriEB    AND    VlIXAQES — BUIIJ>ING    ORDINANCES — CONSTRUCTION    OF. 

The  provisions  of  the  building  ordinances  of  the  city  of  Chi- 
cago requiring  certain  equipment  for  theaters  were  made  a 
part  of  the  fire  limits  ordinaiice  of  Chicago  for  the  purpose  oi 
protecting  and  preserving  human  life,  and  not  for  the  purpose 
of  preventing  the  spread  of  fire  or  a  conflagration. 

6.  Class  liBoiSLATioN.    It  is  not  the  law  that  two  men  doing  pre- 

cisely the  same  thing  and  guilty  precisely  of  the  same  acts  in 
the  same  city,  can  one  of  them  be  guilty  of  murder,  and  the 
other  not  guilty  of  an  offense  worthy  of  a  fine. 

7.  Ordinances— iNDEBTNiTGNEss   of.    An   ordinance   applying  only 

to  assembly  halls  for  **large"  gatherings  of  people  is  void  for 
indeflniteness  and  uncertainty. 

8.  Ordinances — Delegation  of  Power  to  Nonofficial  Boot.    The 

section  in  the  building  ordinance  of  Chicago  preecribing  cer- 
tain equipment  to  be  approved  by  the  board  of  Fire  Undei^ 
writers  is  not  rendered  void  because  delegated  to  a  nonofficial 
body,  inasmuch  as  such  provision  is  separable  and  does  not 
afTect  the  remainder  of  the  section. 

9.  Statutes — Construction  of  Penal  Statutes.    The  rule  of  con- 

struction is  that  when  an  offense  is  claimed  to  be  a  violation  of 
a  penal  statute,  that  offense  must  be  so  plainly  stated  that  he 
who  runs  may  read. 

10.  Practice — Dutt  of  Court  to  Set  Aside  Invaud  Indictment  or 

Direct  a  Verdict  when  Convinced  of  Invaliditt  of  Inwct- 
KENT.  A  Judge  convinced  of  the  invalidity  of  an  indictment 
upon  which  a  defendant  is  being  tried,  would  stultify  himself 
and  violate  his  oath  of  office  if  he  did  not  set  aside  the  indict- 
ment or  direct  a  verdict  for  the  defendant. 

11.  Practice — Criminal  Trials — ^Rioht  of  Defendant  to  Vebdict. 

Where  upon  a  trial  upon  an  indictment  after  a  jury  has  been 
empanelled  and  sworn,  the  state  asks  that  a  nolle  prosequi  be 
entered,  the  defendant  is  nevertheless  entitled  to  a  verdict  from 
the  jury,  if  he  so  demands.  After  the  jury  is  sworn  the  de- 
fendant is  entitled  to  a  verdict 

12.  Proximate   Cause — ^Manslaughter — ^Violation   of   Ordinanoe& 

Semble,  upon  motion  to  suppress  the  introduction  of  ordi- 
nances in  evidence  upon  which  indictment  for  manslaughter 
is  based  there  are  serious  questions  which  could  not  properly 
be  raised  upon  the  motions,  such  as  the  proximate  cause  of 
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the  death,  and  whether  or  not  there  could  be  any  legal  ylola- 
tlon  by  the  mere  violation  of  the  city  ordinance  where  no  ele- 
ment of  willfulness  or  wantonness  is  alleged. 

13.  Manbiauohter — Indictment  fob  Manslaughteb  Cannot  be  Sus- 

tained Wheen  Based  upon  an  Obdinanob  that  Imposes  No 
Dutt.  Where  a  building  ordinance  imposed  no  duty  upon  the 
defendant  to  do  the  things  therein  required,  an  Indictment  for 
manslaughter,  based  upon  the  omission  of  the  defendant  to  per- 
form the  regulations  prescribed  by  the  ordinance,  cannot  be 
sustained. 

14.  Manslaughteb — Indictment  fob  Manslapghteb  Cannot  be  Sus- 

tained WHEN  Based  upon  Void  Obdinance  Pbescbibing  Fibe 
Limits.  An  indictment  for  manslaughter  cannot  be  sustained 
when  based  upon  omission  to  obey  an  ordinance  which  is  void 
as  beyond  the  power  of  the  city  council,  because  it  attempts  to 
prescribe  building  regulations  within  designated  fire  limits  not 
applicable  to  the  entire  city. 

15.  Indictment  fob  Manslaughteb  Based  ttfon  Violation  or  ▲  City 

Obdinance.  The  defendant.  Will  J.  Davis,  as  manager  af  the 
Iroquois  Theater  at  Chicago  and  as  president  and  director  of 
the  Iroquois  Theater  Co.,  was  indicted  for  manslaughter  for 
omitting  to  provide  certain  equipment  for  the  theater  and  ne- 
glecting to  conform  to  certain  building  restrictions  in  the  con- 
struction of  the  theater  building  in  violation  of  the  building  or- 
dinances of  the  city  of  Chicago  Upon  trial  before  a  jury  upon  a 
motion  to  suppress  the  introduction  of  the  ordinanees  in  evidence 
before  the  Jury,  Tt^Zd  that  the  ordinances  were  void,  (1)  because 
they  impose  no  duty  upon  the  defendant  and  (2)  because  they 
were  beyond  the  power  of  the  city  to  pass  since  they  attempted  to 
regulate  the  construction  of  buildings  within  designated  fire 
limits  not  extending  over  the  entire  city,  and  verdict  accord- 
ingly was  directed  for  the  defendant 

Indictment  for  manslaughter.  Upon  trial  of  case  before 
a  jnry  upon  motion  to  exclude  introduction  of  ordinances  upon 
which  indictment  was  based.  Verdict  directed  for  defend- 
ant Heard  before  Jiudge  E.  R.  E.  Kimbrough  in  circuit 
court  of  Vermilion  county. 

Statement  of  Facts. 

The  defendant  Will  J.  Davis  was  the  manager  of  the  Iro- 
quois Theater  in  Chicago,  and  president  and  director  of  the 
Iroquois  Theater  Company.    On  December  30,  1903,  a  fire 
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broke  out  upon  the  stage  of  the  theater  among  the  seenery, 
and  600  persons  who  were  attending  a  performance  were 
suffocated  and  burned  to  death.  The  defendant  Will  J.  Da- 
vis was  indicted  for  manslaughter,  on  February  25,  1904, 
together  with  Thomas  J.  Noonan  and  James  E.  Cummings. 
A  motion  for  a  change  of  venue  was  made  by  Noonan  and 
Cummings  and  granted  and  the  case  as  to  them  transferred 
to  Peoria  county  for  trial.  The  opinion  upon  this  motion  for 
a  change  of  vensue  is  reported  in  People  v.  DaviSy  1  111.  C.  C. 
191.  The  defendant  Davis  moved  to  quash  this  indictment 
and  upon  February  9,  1905,  the  indictment  was  quashed. 
People  V.  Davis,  1  111.  C.  C.  217.  Subsequently  upon  March 
4,  1905,  a  second  indictment  for  manslaughter  was  returned 
against  the  defendant  Will  J.  Davis,  charging  him  with  man- 
slaughter as  the  result  of  the  same  fire.  A  petition  for  a 
change  of  venue  from  Cook  county  on  the  ground  of  local 
prejudice  was  filed  on  March  10,  1905,  and  a  motion  to  quash 
this  second  indictment  was  also  filed.  This  motion  to  quash 
was  heard  in  June,  1905,  and  on  January  23,  1906,  the  mo- 
ti(m  to  quash  was  denied  as  to  four  of  the  counts  and  sustained 
as  to  two  of  the  counts  of  the  indictment  People  v.  Davis, 
1  111.  C.  C.  245.  The  pending  motion  ^or  the  change  of  venue 
was  then  heard  in  June,  1906,  and  upon  June  14,  1906,  the 
motion  was  granted,  and  the  case  was  transferred  to  Ver- 
milion county  for  trial  People  v.  Davis,  1  111.  C.  C.  207. 
The  case  was  called  for  t^ial  in  Vermilion  county  in  March, 
1907,  and  a  j:uiy  was  selected  and  empaneled.  An  opening 
statement  was  made  to  the  jury  in  behalf  of  the  state,  and 
the  defense  reserved  its  statement  of  the  case  until  the  close 
of  the  plaintiff's  evidence.  The  witnesses  present  for  the 
state  were  sworn  and  one  witness  was  introduced  and  asked 
four  questions  when  a  motion  was  made  by  the  defense  to 
compel  the  state  at  the  inception  of  the  case  to  introduce  the 
ordinances  upon  which  the  indictment  was  based. 

The  motion  was  granted,  and  the  defense  th^eup<m  ob- 
jected to  the  admission  of  the  ordinances  in  evidence.  After 
fuU  argument  upon  behalf  of  the  state  and  the  defense  the 
objection  to  the  admission  of  the  ordinances  was  sustained. 
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and  the  jury  were  directed  to  return  a  verdict  of  not  guilty, 
which  was  done  and  the  jiury  discharged. 

The  four  counts  remaining  in  the  indictm^it  after  the  mo- 
tion to  quash  were  each  based  upon  alleged  violations  in  dif- 
ferent particulars  of  a  certain  ordinance  of  the  city  of  Chi- 
cago in  relation  to  buildings.  The  provisions  of  the  ordi- 
nance relied  upon  were  pleaded  in  each  of  the  counts  of  the 
indictment. 

The  first  count  alleged :    That  on  December  30,  1903,  there 
were  certain  valid  and  subsisting  laws  and  ordinances  of  said 
city  of  Chicago,  which  defined  and  prescribed  the  fire  limits 
of  said   city  of   Chicago  and  classified  buildings  situated 
therein,  and  which  required  theaters  of  class  V  to  have  over 
the  stage  a  flue  pipe  of  not  less  than  oncrthirtieth  (1-30)  of 
the  total  area  of  the  stage,  and  opened  and  closed  by  a  cir- 
cuit battery,  with  a  switch  to  be  placed  in  the  ticket  office 
in  the  said  building  and  theater,  and  to  have  a  sign  with  the 
words  and  figures,  to-wit:   **Move  switch,"  etc,  printed  on 
it^  and  to  also  have  a  switch  placed  near  the  electrician's 
stand  on  the  stage  in  such  buildings,  and  that  such  buildings 
diould  have  a  system  of  automatic  E^rinklers,  to  be  supplied 
with  water  from  a  tank  located  not  less  than  twenty  feet  (20) 
from  the  highest  part  of  the  roof  of  said  building,  said  sprink-^ 
klers  to  be  placed  above  and  below  the  stage  in  said  buildings, 
and  that  there  should  be  kept  portable  fire  extinguishers  and 
fire  pumps,  axes  and  hooks,  and  that  the  owner,  agent,  lessee 
or  occupants  of  said  building  of  class  V  with  accommodations 
for  one  thousand  (1,000)  or  more  people,  should  employ*  an 
expert  fireman,  and  that  the  owners,  lessees  and  managers  of 
every  such  building  should  cause  a  diagram  of  said  building 
to  be  printed  <m  the  program  of  any  entertainment  to  be 
given  in  said  building,  and  whidi  said  laws  and  ordinances 
provided  a  penalty  for  any  violation  thereof,  which  said  or- 
dinances are  as  follows,  to  wit: 
Sec.  214*'*:    "The  fire  limits  of  the  city  of  Chicago  are 

1  The  references  to  the  seetions  do  not  occur  in  this  indictment, 
s  Page  2068  Ordinances  of  March  28, 1898. 
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defined  as  follows :  *  The  fire  liimts  of  the  city  of  Chicago  as 
defined  by  existing  ordinances,  shall  be  all  that  part  of  the 
city  of  Chicago  bounded  by  the  following  limits,  excepting 
the  territory  lying  within  the  lines  commencing  at  the  intei^ 
section  of  *  •  •."  (Here  follows  a  detailed  boundary 
of  the  fire  limits  by  streets.) 

**No  wall,  structure,  building  or  part  thereof,  wiU  hereafter 
be  built,  constructed,  altered  or  repaired  within  the  fire  lim- 
its of  the  city  of  Chicago,  except  in  conformity  with  the  pro- 
visions of  this  ordinance.    *    *    •" 

Sec.  65  ^'•:  '*As  a  means  of  reference,  buildings  erected 
within  the  fire  limits  •  •  •  shall  be  divided  into  classes 
as  follows:  •  •  •  classes  IV  and  V.  These  shall  include 
all  buildings  used  as  assembly  halls  for  large  gatherings  of 
people,  whether  for  purposes  of  worship,  instruction  or  enter- 
tainment.   •    *    *" 

**  Buildings  of  class  IV  embrace  all  buildings  in  which  no 
movable  scenery  is  used  upon  the  stage  thereof." 

''Class  V  embraces  all  buildings  in  which  movable  scenery 
is  used." 

Sec.  184  *•  *:  *' There  shall  be  over  the  stage  of  every  build- 
ing of  class  V  a  flue  pipe  of  sheet  metal  construction,  extend- 
ing not  less  than  fifteen  feet  above  the  highest  part  of  the 
roof,  over  the  stage  of  said  building,  flue  shall  have  an  area 
of  at  least  one-thirtieth  of  the  total  area  of  the  stage.  The 
dampers  for  flue  shall  be  made  of  metal  and  opened  by  a 
close  circuit  battery;  and  switch  to  be  placed  in  the  ticket 
office  and  one  placed  near  the  electrician's  station  on  the 
stage,  each  to  have  a  sign  with  the  words  printed  on  it  'Move 
switch  to  left  in  case  of  fire  to  get  smoke  out  of  building.'  " 

Sec.  185^'":  "In  every  building  of  class  V  a  sfystem  of 
automatic  sprinklers  to  be  supplied  with  water  from  a  tank  lo- 

1  The  references  to  the  sections  do  not  occur  in  this  indictment 
3  Page  2030  Ordinances  of  March  28, 1898. 
^  Page  2060  Ordinances  of  March  28, 1898. 
ft  Page  2060  Ordinances  of  March  28, 1898. 
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cated  not  less  than  twenty  (20)  feet  above  the  highest  part  of 
roof  of  building.  Sprinklers  shall  be  placed  above  and  below 
the  stage;  also  in  paint  room,  store  room,  property  room  and 
dressing  rooms,  if  they  are  in  or  connected  with  class  V  build- 
ing, and  not  separated  by  approved  double  iron  doors.  Tank 
not  to  be  connected  to  stand  pipe  and  ladder  system,  but  to 
have  separate  pipe  for  filling  from  fire  pump,  and  a  3-inch 
iron  pipe  extending  from  tank  to  outside  building,  with  Siam- 
ese connections  for  fire  department  use.  The  entire  sprinkler 
equipment  to  be  approved  by  the  Commissioner  of  Buildings, 
Fire  Marshal  and  Board  of  Underwriters  of  Chicago." 

Sec.  188  ^'•r  ''In  buildings  of  class  V,  and  also  class  IV, 
where  stationary  scenery  is  used,  there  shall  always  be  kept 
for  use  portable  fire  extinguishers  or  hand  fire-pumps,  on 
and  under  the  stage ;  in  fly  gallery  and  in  rigging  loft,  also  at 
least  four  fire  department  axes,  two  25-foot  hooks,  •  •  • 
all  subject  to  the  approval  of  the  fire  marshal.'' 

Sec.  192  *»':  ''Every  portion  of  any  building  of  class  IV 
and  V  devoted  to  the  use  or  accommodation  of  the  public, 
also  all  outlets  leading  to  the  streets,  including  the  open 
conrts  and  corridors,  stairways  and  exits,  shall  be  well  and 
properly  lighted  during  every  performance,  and  the  same 
shall  remain  lighted  until  the  entire  audience  has  left  the 
premises.'' 

See.  186  ^»  •:  "It  shall  be  the  duty  of  the  owner,  lessee  or 
manager  of  every  building  of  class  IV  and  V  during  the  per- 
formance, of  which  programs  are  issued,  to  cause  a  diagram 
showing  the  exits  of  such  buildings  to  be  printed  on  such 
programs." 

Sec.  216^'*:  "Any  person,  firm,  company  or  corporation, 
who  violates,  disobeys,  omits,  neglects  or  refuses  to  comply 
with  or  who  resists  or  opposes  the  execution  of  any  of  the 

1  The  references  to  the  sectionB  do  not  occur  in  this  indictment 
«  Page  2061  Ordinances  of  March  28, 1898. 
f  Pa«e  2062  Ordinances  of  March  28, 1898. 
•  Page  2061  Ordinances  of  March  28, 1898. 
t  Page  2068  Ordinances  of  March  28, 1898. 
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provisions  of  this  ordinance,  sh^ll  be  subject  to  a  fine  of  not 
less  than  $25  nor  more  than  $200;  and  every  such  person, 
firm,  company  or  corporation  shall  be  deemed  guilty  of  a  sep- 
lirate  oflfense  for  every  day  such  violation,  disobedience,  omis- 
sion, neglect  or  refusal  shall  continue,  and  shall  be  subject  to 
the  penalty  imposed  by  this  section  for  each  and  every  sepa- 
rate offense;  and  any  builder  or  contractor  who  shall  con- 
struct any  building  in  violation  of  any  of  the  provisions  of 
this  ordinance,  and  any  architect  designing  or  having  charge 
of  such  building  who  shall  permit  it  to  be  so  constructed, 
shall  be  liable  to  the  penalties  provided  and  imposed  by  this 
section." 

That  there  was  then  and  there  a  certain  building  and  thea- 
ter, called  the  Iroquois  Theater,  operated  and  used  for  the 
purpose  of  giving  a  certain  theatrical  performance,  and  that 
said  building  and  theater  was  before  then  planned,  con- 
structed, erected  and  built  for  the  purpose  of  giving  therein 
divers  theatrical  performances ;  that  there  was  in  said  build- 
ing a  stage,  movable  and  stationary  scenery,  and  a  large  au- 
ditorium and  assembly  room,  and  a  large  number  of  seats 
placed  therein  for  the  accommodation,  and  seating  of  divers 
persons  congregated  to  witness  said  theatrical  performance; 
and  there  was  then  and  there  a  certain  ticket  office,  where 
tickets  were  sold  for  compensation  to  divers  persons  to  attend 
said  theatrical  perfai*mance  and  that  said  Iroquois  Theater 
was  used  as  an  assembly  hall  for  large  gatherings  of  people 
for  the  purpose  of  instruction  and  entertainment,  and  that  a 
large  gathering  of  people  was  then  and  there  gathered  for 
the  purpose  of  witnessing  said  theatrical  performance  and 
entertainment ;  and  said  Iroquois  Theater  was  used  as  a  thea- 
ter and  was  a  building  of  class  V,  situated  within  the  fire 
limits  of  Chicago:  **That  the  said  building  and  theater  afore- 
said, was  then  and  there  owned  by  the  Iroquois  Theater  Com- 
pany, a  corporation,  and  was  then  and  there  occupied  by  and 
in  the  possession  of  the  said  Iroquois  Theater  Company,  a 
corporation;" 

That  William  J.  Davis  was  then  and  there  the  president  of 
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said  Iroquois  Theater  Companyy  and  managing  director  of 
the  same,  and  the  general  manager  of  said  theater  and  build- 
ing for  said  Iroquois  Theater  Company,  *'and  was  then  and 
there  in  absolute  management  and  control  of  said  building 
and  theater,  with  full  power  and  authority  to  opai,  close, 
manage,  direct  and  do  all  other  things  within  said  building 
and  theater  as  he,  the  said  William  J.  Davis,  then  and  there 
migrht  determine;" 

That  said  Davis,  as  such  president,  director  and  manager, 
was  then  and  there  producing  and  causing  to  be  produced  a 
certain  theatrical  performance,  commonly  known  as  '^Mr. 
Bluebeard,  Jr."  in  said  buUding  and  said  Davis  opened  said 
building  and  theater  to  the  public  to  witness  said  theatrical 
performance,  and  invited  the  public  for  compensation  into 
said  building  and  theater  for  the  purpose  of  witnessing  said 
production,  and  there  was  then  and  there  assembled  in  said 
building  and  theater  to  witness  said  performance,  to  wit, 
1,800  persons  in  response  to  said  invitation;  that  there  was 
then  and  there  on  the  stage  in  said  building  in  use  in  the 
production  of  said  theatrical  performance  a  largci  amount 
of  stationary  sceneiy  and  a  lai^  number  of  curtains,  dra- 
peries, borders  and  drops,  and  a  large  number  of  incandescent 
lights,  spot  lights,  flood  lights,  calcium  lights,  hood  lights, 
open  lights,  etc. ;  that  said  stationary  scenery,  curtains,  bor- 
ders, etc.,  were  highly  combustible;  and  that  there  was  on 
said  stage  and  in  the  said  stationary  scenery  and  among  said 
borders  and  draperies  a  fire,  and  because  of  the  combusti- 
bility and  inflammability  of  the  said  scenery,  borders  and 
drops,  said  fire  spread  among  said  draperies  rapidly,  and 
produced  a  large  amount  of  smoke,  heat,  gas  and  flame ;  that 
said  laws  and  ordinances  hereinbefore  set  forth  did  then  and 
there  require  said  building  and  theater  to  be  equipped  with 
the  appliances,  equipments  and  things  in  said  laws  and  ordi- 
nances, for  the  purpose  of  providing  means  of  extinguishing 
any  fires  which  might  occur  in  said  building  and  theater,  or 
on  the  stage  thereof,  and  for  the  purpose  of  then  and  there 
protecting  the  lives  of  the  people  there  assembled;  that  it 
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was  then  and  there  the  duly  of  said  Davis,  as  president,  direc- 
tor and  general  manager  of  said  corporation  and  as  the  gen- 
eral manager  of  said  bnilding  and  theater,  then  and  there 
in  possession  and  management  of  said  building  and  theater 
to  use  due  caution  and  circumspection  in  providing  for  the 
safety  of  the  lives  of  the  persons  then  and  there  assemUed, 
to  wit:  The  public,  and  it  was  then  and  there  the  duty  of 
said  Davis  to  use  due  caution  and  circunuspection  to  protect 
said  persons  so  assembled  from  injury  and  death  by  fire,  and 
to  protect  said  building  and  theater  from  destruction  or  in* 
jury  by  fire,  and  to  use  due  caution  and  circumspection  in 
equipping,  providing  and  supplying  said  building  and  thea- 
ter with  equipment^  apparatus  and  things  required  by  the 
said  ordinances  of  said  city;  that  said  Davis  was  then  and 
there  authorized  and  empowered  ta  furnish,  equip  and  supply 
said  building  and  theater  with  said  appliances  and  things  re- 
quired by  said  laws  and  ordinances ; 

That  said  Davis  then  and  there  undertook  for  and  on  be- 
half of  said  Theater  Company  to  construct,  equip,  supply 
and  furnish  said  building  and  theater  with  the  said  appli- 
ances, apparatus,  equipment  and  things  in  said  laws  and  ordi- 
nances required ;  that  there  was  not  then  and  there  over  said 
stage  a  flue  pipe  extending  ''not  less  than  fifteen  feet  above 
the  highest  part  of  the  roof  over  said  stage;"  and  there  was 
not  then  and  there  over  said  stage  a  flue  pipe  ''having  an 
area  of  not  less  than  one-thirtieth  of  the  total  area  of  said 
stage;"  and  there  was  not  over  said  stage  flue  dampers  made 
of  metal  to  be  opened  by  circuit  batteries ;  and  there  was  not 
then  and  there  a  switch  placed  in  the  ticket  office  with  the 
words  "Move  switch,"  etc.,  printed  on  it;  and  there  was  not 
then  and  there  a  switch  placed  near  the  electrician's  station 
on  the  stage  with  said  words  printed  on  it;  and  there  was 
not  then  in  said  building  and  theater  a  system  of  automatic 
sprinklers  supplied  with  water  from  a  tank  located  not  less 
than  twenty  feet  above  the  highest  part  of  said  building  and 
theater,  nor  were  sprinklers  placed  above  and  below  the  stage, 
nor  in  the  fly  gallery  or  rigging  loft,  nor  was  there  in  any 
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place  in  said  building  any  portable  extinguishers  or  hand 
fire-pmnps,  nor  any  ax  nor  hooks  on  each  tier  or  floor  of  said 
sta^e,  nor  on  any  tier  or  floor  of  said  stage,  nor  in  said  build- 
ing, all  of  which  said  Davis  then  well  knew. 

That  said  Davis  did  then  and  there  ''negligently  fail  and 
omit"  to  have  in  and  about  said  building  or  theater,  or  on 
said  stage  the  matters  so  required  by  said  laws  and  ordinances 
of  said  city  of  Chicago;  that  one  Viva  R.  Jackson  was  one 
of  the  large  number  of  persons  assembled  in  said  building 
and  theater  to  witness  said  theatrical  performance,  and  that 
said  William  J.  Davis,  while  then  and  there  the  president^ 
director  and  general  manager  of  said  Iroquois  Theater  Com- 
pany and  the  manager  of  said  building  and  theater,  and  of 
said  stage,  for  and  on  behalf  of  said  corporation,  and  then 
and  there  in  possession,  management  and  control  of  said 
theater  and  building  and  in  behalf  of  said  Theater  Company, 
in  and  upon  the  body  of  her,  the  said  Jackson,  did  unlaw- 
fcdly,  negligently  and  feloniously  and  without  due  caution 
and  circumspection,  make  an  assault,  and  that  said  fire  on 
said  stage  could  have  been  extinguished  had  there  been  in 
said  building  and  on  said  stage  the  fire  apparatus,  appliances, 
equipment  and  things  required  by  said  ordinances  and  laws 
and  which  said  fire  could  then  and  there  have  been  extin- 
guished if  there  had  been  in  said  building  and  on  said  stage 
any  portable  fire  extinguishers,  or  any  fire-pumps,  as  pro- 
vided by  said  laws  and  ordinances,  and  which  said  fire  could 
have  been  extinguished  if  there  had  been  in  said  building 
and  theater,  over  and  above  said  stage,  automatic  sprinklers 
as  provided  by  said  ordinances,  and  which  said  fire  could 
have  been  extinguished  had  there  been  on  said  stage  and  in 
the  fly  galleries  and  rigging  and  loft  thereof  in  said  build- 
ing, any  fire  hooks  and  axes  as  required  by  said  laws  and 
ordinances;  but  by  reason  of  the  lack  of  fire  appliances, 
equipment  and  things  as  aforesaid,  and  by  reason  of  the  lack 
of  portable  fire  extinguidieiB,  fire-pumps,  fire  hand-pumps, 
fire  hooks  and  axes,  and  automatic  sprinklers,  said  fire  was 
not  then  and  there  extinguished  and  could  not  then  and  there 
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be  extinguished;  that  bj  reason  of  said  fire  being  on  said 
stage  and  in  and  among  said  scenery,  there  was  then  and 
there  caused  a  lai^e  amount  of  fire,  smoke,  heat,  gas  and 
iiame  to  be  th^i  and  there  upon  and  over  said  stage,  and  that 
thereupon,  by  reason  of  the  lack  of  any  flue  dampers  and 
switches,  as  required  by  said  laws  and  ordinances,  the  said 
lai^  amount  and  quantity  of  fire,  smoke,  heat,  gas  and  flame 
could  not  and  did  not  then  and  there  go  through  the  roof 
above  said  stage,  and  was  not  confined  to  said  stage,  and  that 
by  reason  of  the  lack  of  said  sprinklers  and  the  water  tank 
as  required  by  said  laws  and  ordinance,  said  large  amount 
of  fire,  smoke,  heat,  gas  and  flame  could  not  and  was  not  th»i 
and  there  extinguished  and  put  out. 

That  if  there  had  been  the  proper  flue  dampers  and 
switches,  said  fire,  smoke,  heat,  gas  and  fiame  could  and  would 
have  gotten  through  the  roof  over  said  stage  and  if  there  had 
been  fiprinklers  and  a  tank  above  said  building,  as  aforesaid, 
the  said  amount  of  fire,  smoke,  heat,  gas  and  flame,  so  being 
around,  about,  upon  and  over  said  stage,  could  have  been 
extinguished  and  put  out  by  the  same,  and  that  by  reason  of 
the  lack  of  apparatus,  equipment,  appliances  or  things  so  as 
aforesaid  required  by  the  said  laws  and  ordinances,  said  large 
amount  of  fire,  heat,  smoke,  gas  and  fiame  was  not  thrown 
off  through  the  roof,  and  was  not  extinguished,  and  was  not 
confined  to  said  stage.  That  the  said  Davis  did  by  reason  of 
bis  said  neglect  by  not  providing  the  said  apparatus,  appli- 
ances, equipment  and  things  required  by  said  laws  and  ordi- 
nances for  the  safety  of  the  persons  assembled  in  said  theater, 
and  for  the  safety  of  said  Jackson,  and  in  not  then  and  there 
seeing  that  there  was  provided  the  apparatus,  and  things  re- 
quired for  the  safety  and  protection  of  the  life  of  said  Jack- 
son, and  by  then  and  there  being  engaged  as  aforesaid  in  his 
said  business  in  the  management,  control  and  possession  of 
said  building  and  theater,  without  due  caution  and  circum- 
spection, which  was  his  duty  then  and  there  to  use,  unlaw- 
fully, negligently  and  feloniously  cause  a  large  amount  of 
fire,  smoke,  heat,  gas  and  flame  to  issue,  pour  and  go  over 
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said  stage  and  against  and  upon  said  Jackson,  whereby  the 
said  Jackson  was  mortally  burned  and  said  Jackson  was  then 
and  there  asphyxiated,  suffocated,  strangled  and  choked,  by 
which  said  Jackson  died  on  said  December  30,  1903 ;  and  that 
the  said  death  was  caused  by  the  negligence  of  said  Davis  ''by 
his  not  then  and  there  seeing  that  there  was  then  and  there 
provided  apparatus,  appliances,  equipment  and  things,  as 
aforesaid,  as  required  by  the  laws  and  (H'dinances  of  the  said 
city  of  Chicago  aforesaid,  to  be  in  and  about  the  said  build* 
ing  and  theater  and  on  said  stage  as  aforesaid,  for  the  pro- 
tection of  the  life  of  said  Viva  B.  Jackson,  and  by  then  and 
there  not  using  due  caution  and  circumspectimi  as  afore- 
said while  so  being  engaged  in  his  lawful  business,"  and 
that  said  Davis  did  then  there  negligently,  unlawfully  and 
feloniously  kill  and  slay,  contrary  to  the  statute  and  against 
the  peace  and  dignity  of  the  state  of  Illinois. 

The  second  count  sets  out  the  same  ordinances  as  the  first 
count,  but  charged  the  defendant  Davis  as  the  president  and 
director  of  the  corporation  and  manager  and  agent  of  the 
building  and  theater  and  in  control  and  management  of  said 
building  and  theater,  with  full  power  and  authority,  and  in 
management  and  control  of  said  theater  and  building  and  as 
producing  and  having  produced  and  causing  to  be  produced 
and  managing  the  production  of  said  theatrical  perform- 
ance and  that  he  undertook  to  see  that  said  building  was  oour 
structed  and  equipped. 

The  third  count  sets  out  the  same  ordinances  as  the  first 
two  counts,  but  differed  in  alleging  that  the  theater  building 
was  in  course  of  erection  and  not  wholly  completed  and  that 
it  was  then  and  there  opened  and  used,  and  that  the  defend- 
ant Davis  was  the  owner  and  occupant  of  the  building  and 
theater  and  in  possession  and  control  of  the  same,  and  that 
Davis  placed  the  drapery  borders  and  curtains  of  the  scenery 
so  that  they  came  in.  contact  with  a  light  on  the  stage  and 
were  ignited. 

The  fourth  count  was  a  restatement  in  a  different  way  of 
the  first  count  and  set  up  the  same  ordinance,  but  differed  in 
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charging  the  defendant  Davis  as  manager  of  the  building 
and  theater  empowered,  authorized  and  invested  with  au- 
thority by  the  owners  of  said  building  to  procure  and  fur- 
nish the  apparatus,  etc.,  required  by  the  laws  and  ordinances 
referred  to,  and  that  he  undertook  and  assumed  the  duty  to 
furnish,  supply  and  equip  said  building  and  stage  with  the 
apparatus  required  by  said  laws  and  ordinances,  and  that 
he  had  taken  upon  himself  the  care,  management  and  control 
of  the  building  and  theater. 

John  W,  Keeslar,  state's  attorney  of  Vermilion  county, 
James  J.  Barbour,  assistant  state's  attorney  of  Ck)ok  county, 
George  T.  Buckingham,  Walter  T.  Ounn,  and  Charles  Troup, 
attorneys  for  the  people. 

Levy  Mayer,  W.  J,  Calhoun,  Joseph  B,  Mann,  Isaac  B. 
Craig  and  A.  S,  Austrian,  attorneys  for  defendant,  Will  J. 
Davis. 

KiMBROUGH,  J.  (orally) :  ^ 

Before  attempting  to  pass  upon  the  question  raised  by  this 
objection,  it  seems  almost  a  necessity  that  I  tender  to  coun- 
sel on  both  sides  of  this  case  my  hearty  thanks  for  the  very 
able  and  exhaustive  presentation  of  the  law  applicable  to 
this  case.  Never,  in  my  experience  at  the  bar,  or  upon  the 
bench,  have  I  seen  a  court  more  favored  by  the  labor  of  coun- 
sel than  I  have  been  in  this  matter.  The  vast  number  of  cases 
which  have  been  cited,  not  only  the  decisions  of  the  courts 
of  this  state,  but  practically  of  nearly  all  the  states  of  the 
union,  as  well  as  the  decisions  of  the  federal  courts,  have  been 
cited,  explained,  the  salient  points  pointed  out,  and  every- 
thing that  would  aid  the  court  to  a  correct  solution  of  the 
question,  has  been  done  by  counsel.  It  seems  to  me  needless 
to  say  to  attorneys  possessing  the  ability  of  the  attorneys  on 
both  sides  of  this  case,  that  the  court  cannot  consider  any- 
thing except  legal  questions.    We  have  nothing  to  do  with 

iTliis  opinion  was  rendered  orally  by  Judge  Kimbrough  imine- 
diately  after  the  close  of  full  arguments  extending  over  a  period  of 
four  days.— Ed- 
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moral  guilt;  and  moral  guilt  may  exist  in  contradistinguisli- 
ment  from  legal  guilt.  I  will  illustrate  what  I  mean,  because 
it  may  have  application  to  the  principles  involved  here.  If 
I  should  see  my  friend,  Col.  Buckingham,  with  a  broken  leg, 
helpless  by  the  roadside,  and  I  was  going  upon  a  journey  to 
my  own  business  and  he  should  call  upon  me  to  bring  to  him 
a  surgeon,  and  I  excused  myself,  and  passed  on,  without  ren- 
dering him  that  assistance,  and  leaving  him  on  the  highway 
to  die,  I  would  imquestionably  be  guilty — ^morally  guilty — 
of  murder.  But  can  anybody  say  I  would  be  guilly  of  legal 
murder?  No  duty  is  enjoined  on  me  by  the  law  towards 
him.  My  punishment  would  be  the  just  censure  and  reproach 
of  my  f  ellowmen,  but  I  would  not  be  legally  accountable.  I 
may  know  that  my  neighbor  is  starving,  or  that  his  family 
are  dying  for  want  of  phsrsicians  and  care.  I  may  go  on  my 
way  offering  him  no  assistance,  refusing  to  administer  to 
their  wants,  and  not  be  legally  responsible  for  that  act  In 
order  to  make  me  responsible,  there  would  have  to  be  a  legal 
duly  enjoined  upon  me  to  render  or  minister  to  their  relief. 
If  I  occupied  the  position  of  overseer  of  the  poor,  if  a  duly 
was  enjoined  upon  me  by  law,  and  probably  if  I  stood  in  any 
contract  relationship  with  them,  whereby  I  owed  them  a  duty 
even  by  contract,  more  especially  if  that  duty  was  enjoined 
upon  me  by  law,  and  I  then  neglected  to  minister  to  their 
want  and  to  offer  them  the  assistance  that  the  exigencies  of 
the  case  required,  I  believe  that  I  would  be  legally  guilty. 

It  is  also  proper,  I  think,  to  say,  that  I  did  not  know  the  na- 
ture of  this  indictment,  even  whether  it  was  founded  on  some 
alleged  violation  of  a  common  law  duty,  or  that  it  was  founded 
on  an  ordinance  of  the  cily  of  Chicago,  until  some  time  about 
the  middle  of  last  week,  when  a  copy  of  the  opinion  of  Judge 
Eavanagh^  came  into  my  possession.  I  never  saw  the  in- 
dictment. The  only  knowledge  I  had  of  it  until  the  case  was 
called  here,  and  one  counsel  handed  to  me  this  printed  copy 
of  the  ordinance,  was  the  information  that  I  gleaned  from  the 
printed  opinion, — ^the  copy  of  the  opinion  of  Judge  Kavanagh 
.  1  People  v.  Davis,  1  111.  C.  C.  245.— Ed. 
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in  this  case.  I  read  that  opinion  three  times  before  this  case 
was  called  for  trial,  thinking  that  probably  I  had  not  thought 
of  all  of  the  points  on  which  the  Judge  ruled  when  he  refused 
to  quash  the  indictment  in  this  case.  Of  the  many  points 
that  have  been  raised  herein  on  this  objection,  two  points  at 
least  occurred  to  me  then.  Having  some  little  familiarity 
with  the  municipal  law,  gained  in  the  practice,  and  in  filling 
the  office  of  corporation  counsel  of  this  little  city,  the  first 
thing  that  I  looked  for  in  that  ordinance  was  to  see  wherein 
any  duty  was  enjoined  in  expressed  language  upon  this  de- 
fendant, and  I  must  confess,  however  much  I  may  have  de- 
sired to  have  found  it,  I  did  not  possess  sufficient  intellect  to 
ascertain  wherein  that  duty  is  enjoined.  I  believe  the  state's 
attorney  will  bear  me  out  when  I  say  that  I  asked  him  if  they 
had  no  other  law  upon  which  to  found  this  prosecution  than 
that  which  is  cited  and  relied  on  in  that  opinion.  That  was 
only  upon  my  own  impression  of  the  law  governing  this  case, 
made  without  any  investigation  of  the  authorities,  and  only 
upon  my  own  recollection  of  the  principles  of  law  which  I 
thought  underlaid  this  indictment.  The  next  question  was 
whether  or  not  it  could  be  the  law  of  the  state  of  Illinois  that 
two  men,  doing  exactly  the  same  act,  performing  the  same 
service,  and  guilty  of  precisely  the  same  negligence,  abso- 
lutely alike  in  every  respect,  brick  for  brick,  shingle  or  slate 
for  shingle, — everything  entering  into  the  construction  of  a 
building,  everything  relating  to  the  equipment  of  the  build- 
ing, and  everything  lacking  that  was  to  be  provided,  being 
precisely  the  same  by  both  men ;  that  one  of  those  men  might 
not  be  guilty  of  anything,  and  the  other  man  be  liable  to  im- 
prisonment in  the  penitentiary  for  the  term  of  his  natural 
Ufe. 

These  two  questions  occurred  to  me  upon  examining  this 
opinion  of  Judge  Kavanagh,  although  one  of  them  was  not 
alluded  to  in  the  opinion,  and  so  far  as  the  opinion  discloses^ 
not  argued  before  him, — i.  c,  whether  or  not  this  ordinance 
was  void  because  it  assumed  an  authority  which  had  not  been 
delegated  to  the  city  by  the  statute.    So  firmly  grounded  was 
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I  in  the  opinion  that  the  city  council  had  no  power  except 
that  which  was  expressly  delegated  to  it,  and  that  every  ordi- 
nance that  the  city  council  might  assume  to  pass  would  have 
to  rest  upon  some  special  grant  of  power  to  the  city,  con- 
tained in  the  statute  itself,  that  I  could  not  for  a  moment  be- 
lieve, and  I  cannot  yet,  that  there  can  be  any  question  as  to 
the  law  upon  that  subject.  Unless  that  authority  is  con- 
ferred, unless  the  state  has  surrendered  so  much  of  its  sover- 
eignity in  express  language,  and  conferred  the  power  upon 
the  city  council  to  legislate  in  the  manner  in  which  it  has 
assumed  to  legislate,  there  is  no  binding  force  or  validity  in 
its  enactment. 

An  ordinance  which  is  commonly  called  a  fire  limits  ordi- 
nance is  authorized  by  one  of  the  sections,  or  clauses,  or 
rather,  of  the  general  section  covering  the  powers  of  city 
councils;  but  I  am  inclined  to  agree  with  counsel  for  the  de- 
fense that  the  limitations  contained  in  this  clause,  or  rather 
the  expression  of  the  powers  that  the  city  council  have,  which 
are  made  in  that  clause,  are  to  the  exclusion  of  other  powers 
not  therein  expressed.  And  when  it  says  that  the  city  coun- 
cil may  pass  a  fire  limits  ordinance  in  which  there  shall  be  no 
wooden  buildings  erected,  and  the  further  provision  of  that 
section  or  clause  which  allows  the  city  to  condemn  a  build- 
ing that  is  destroyed  by  fire  or  use,  or  otherwise,  to  the  ex,- 
tent  of  fifty  per  cent  of  its  value,  that  that  clause  cannot 
be  extended  beyond  the  three  things  embraced  within  it. 
That  the  clause  giving  to  the  city  council  the  right  to  regu- 
late buildings,  the  preceding  clause,  as  I  recollect  it,  is  not 
by  its  terms  nor  has  it  any  clause  within  that  section, — at 
least  none  that  have  been  pointed  out  to  me,  and  I  am  aware 
of  none, — ^that  gives  them  the  right  to  circumscribe  the  terri- 
torial limits  in  which  they  shall  apply .^ 

iThe  sections  of  the  city  and  village  act  defining  the  powers  of 
the  city  council  applicable  to  the  question  are  as  follows:  (Rev.  St. 
lU.  ch.  24,  art.  5,  sec.  62.) 

Snb-div.  61.  "To  prescribe  the  thickness,  strength  and  manner 
of  constructing  stone,  brick  and  other  buildings,  and  construction 
of  fire  escapes  therein."     (301) 
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While  I  was  carried  away,  partly,  by  the  splendid  argu- 
ment of  Mr.  Buckingham,  a  better  argument  than  I  thought 
•any  man  could  have  made  on  that  side  of  the  controvert 
under  the  law  as  it  stands,  and  as  I  understand  it,  I  took 
home  with  me  from  the  state's  attorney's  office  the  volume 
^f  the  supreme  court  reports  which  contained  the  decision 
that  he  relied  on,  rendered  by  Justice  Field  of  the  suprMne 
court.  {Barbier  v.  Connelly,  113  U.  S.  27.)  And  it  seems 
to  me  at  least  clear  that  those  decisions  were  based  upon  the 
^re  ordinance  of  San  Francisco,  or  the  board  of  supervisors, 
as  they  are  called,  and  that  contained  power,  and  that  the 
-constitution  and  statutes  of  the  state  of  California  gave  to 
the  board  of  supervisors  of  the  city  and  county  of  San  Fran- 
cisco, the  power  to  enact  any  ordinance  that  is  not  in  conflict 
with  the  laws  of  the  state  of  California.  Of  course  no  one 
will  contend — ^no  lawyer  I  believe — ^that  the  decisions  cited 

Sub-div.  62.  "The  City  Council  and  the  president  and  trustees  of 
villages  for  the  purpose  of  guarding  against  the  calamities  of  fire, 
shall  have  power  to  prescribe  the  limits  toithin  which  u?ooden  huUd- 
inga  shall  not  he  erected  or  placed,  or  repaired,  without  permission, 
and  to  direct  that  all  and  any  buildings  within  the  fire  limits  when 
the  same  shall  have  been  damaged  by  fire,  decay  or  otherwise,  to  the 
extent  of  50  per  cent,  of  the  value  shall  be  torn  down  or  removed, 
and  to  prescribe  the  manner  of  ascertaining  such  damage."  i  (301) 

Sub-div.  63.  "To  prevent  the  dangerous  construction  and  condi- 
tions of  chimneys,  ^re  places,  hearths,  stoves,  stove  pipes,  ovens, 
boilers  and  apparatus  used  in  and  about  any  buildings  and  manufac^ 
tories,  and  to  cause  the  same  to  be  removed  or  placed  in  a  safe  oon- 
dltion  when  considered  dangerous;  to  regulate  and  prevent  the  car- 
rying on  of  manufactories  dangerous  in  causing  and  promoting 
fires;  to  prevent  the  deposit  of  ashes  in  unsafe  places,  and  to  cause 
all  such  buildings  and  enclosures  as  may  be  in  a  dangerous  state  to 
be  put  in  safe  condition."     (301-2) 

Sub-div.  66.  "To  regulate  the  police  of  tiie  city  or  vUlage  and 
pass  and  enforce  all  necessary  police  ordinances:"     (302) 

Sub-div.  78.  "To  do  all  acts,  make  all  regulations  which  may  be 
necessary  or  expedient  for  the  promotion  of  health  or  the  supreasion 
of  disease."     (302) 

Sub-div.  93.  "To  regulate  and  prohibit  the  keeping  of  any  lum- 
ber yard  and  the  placing  or  piling  or  selling  any  lumber,  timber, 
wood  or  other  combustible  material  within  the  fire  limits  of  the 
city,"     (303)~Ed. 


People  vs.  Davis.  413: 


are  conclusive  upon  this  question.  What  is  there  said  is  what 
is  commonly  called  by  lawyers,  '^dictum.''  The  question  in- 
volved in  that  case  was  the  federal  question  as  to  whether  or 
not  the  ordinance  violated  the  constitution  of  the  United 
States  in  its  14th  amendment 

I  will  be  frank  to  say  that  the  very  thing  Mr.  Calhoun 
stated  in  his  closing  remarks  has  been  in  my  mind  for  hours; 
and  that  if  it  was  within  my  power  to  bring  back  to  life  and 
put  the  bloom  of  youth  and  call  life  into  the  cheeks  of  these 
young  girls,  two  of  whom  I  personally  knew,  by  incarcerating 
the  defendant  in  tjiis  case  in  the  penitentiary  for  the  term  of 
his  natural  life,  I  believe  I  would  do  it;  but  I  cannot. 

After  ascertaining  the  precise  question  that  was  involved 
in  this  indictment, — or  the  questions  rather, — (and  it  is  not 
necessary  to  suggest  that  there  are  other  questions  which 
could  not  be  properly  raised  upon  this  motion  to  suppress  the 
introduction  of  the  ordinances,  such  as  the  proximate  cause 
of  this  death,  whether  or  not  there  could  be  any  legal  viola- 
tion here,  by  the  mere  violation  of  the  city  ordinance  where- 
there  was  no  element  of  wilfullness  or  wantonness  alleged, 
not  questions  that  are  properly  brought  within  the  objection 
made  to  the  introduction  of  these  ordinances  as  evidence),  I 
have  been  confronted  with  this  question  of  law.  The  people 
are  denied  the  right  of  appeal.  In  no  stage,  from  the  find- 
ing of  the  indictment  until  the  last  act  in  the  case  has  been 
performed,  have  the  people  any  right  to  note  an  exception  or 
pray  an  appeal.  If  the  court  rules  here  against  the  interest 
of  the  state,  or  the  rights  of  the  state,  that  is  a  finality.  Our 
legislature  has  never  seen  fit  to  confer  upon  the  people  the 
right  to  take  an  appeal  in  a  criminal  case;  and  while  I  have 
always  leaned  to  the  idea  it  would  be  desirable  to  have  such. 
a  statute  that  would  at  least  enable  the  state  to  test  the  va- 
lidity of  its  indictments,  and  to  test  all  those  questions  which 
might  properly  be  raised  in  arrest  of  judgment  after  a  con- 
viction, going  tb  the  sufficiency  of  the  indictment,  our  people- 
have  been  so  jealous  in  guarding  the  liberty  of  the  citizen,^ 
that  they  have  never  permitted  the  state  to  take  an  appeal  in. 
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any  case.  And  the  only  way  in  which  the  state  or  the  people 
can  ever  have  any  right  to  be  heard  in  the  supreme  court  of 
the  state  upon  this  question  would  be  after  there  had  been  a 
trial,  a  conviction,  a  motion  in  arrest  of  judgment,  that  mo- 
tion overruled,  and  the  case  taken  to  the  supreme  court  hy 
the  defendant  himself.  In  order  to  help  the  state  to  get  sncb 
an  opportunity,  in  order  to  get  a  judicial  decision  of  the  ques- 
tion involved  here,  this  court,  believing  as  I  do  that  the  law 
is  as  I  have  stated,  would  have  to  stultify  himself,  render  a 
judgment  contrary  to  his  honest  convictions  as  to  what  the 
law  of  the  land  is,  let  the  case  go  to  final  judgment,  overrule 
a  motion  in  arrest  of  judgment,  which  I  believe  would  be 
properly  taken,  and  then  allow  the  defendant  to  go  on  and 
show  that  I  was  wrong,  as  I  knew  I  was  wrong,  or  believed  I 
was  wrong,  when  I  did  it.  Certainly  I  cannot  be  asked  to  so 
stultify  myself  and  violate  my  oath. 

The  rule  of  construction  is  that  when  an  offense  is  claimed 
to  be  a  violation  of  a  penal  statute,  that  offense  must  be  so 
plainly  stated  in  the  law  that  he  who  runs  may  read.  Laws 
are  made  for  the  government  of  all  the  people.  The  man 
who  works  in  the  ditch  as  well  as  the  trained  lawyer  and  ad- 
vocate are  equally  amenable  to  the  law;  and  that  law  ought 
to  be  so  expressed  that  every  citizen  may  know  his  duty,  and 
pursue  it.  And  while  I  know  that  the  decision  I  am  making 
will  be  what  is  called  unpopular  in  the  great  city  of  which 
we  are  so  proud,  within  our  borders,  that  much  will  be  said 
in  condemnation  of  it,  the  fact  remains  that  under  the  law 
there  is  no  legal  liability,  in  my  judgment,  set  forth  in  this 
indictment,  or  that  can  be  set  forth  in  any  indictment  framed 
upon  this  ordinance  of  the  city  of  Chicago. 

While  it  is  outside  of  the  record,  it  has  been  stated  here 
and  is  perhaps  an  ascertained  fact,  known  to  us  all,  that  the 
great  city  of  Chicago  itself  has  recognized  the  truth  of  this 
statement  in  the  revision  of  its  ordinances. 

I  read  the  opinion  of  Judge  Green,^  and  he  there  expressed 
the  same  opinion  that  I  had  formed  last  week,  before  I  saw 
I  People  V.  Davis,  1  111.  C.  C.  242.--Ed. 
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the  ordinance,  and  had  seen  nothing  except  the  opinion  of 
Judge  Eavanagh,^  that  in  his  judgment  no  indictment  could 
be  framed  upon  this  ordinance  which  would  be  good. 

Judge  Landis,  of  the  United  States  court,  sitting  in  Chi- 
cago, as  I  imderstand  it,  has  taken  the  same  view, — ^that  this 
ordinance  does  not  point  out  any  duty.*  Judge  Kohlsaat,  I 
am  also  informed,  has  taken  the  same  view  of  the  question.* 
And  I  agree  with  those  Judges  in  the  view  which  they  take 
of  this  ordinance.  And  while  it  was  cont^ided  in  the  splen- 
did argument  made  by  Mr.  Buckingham  that  the  rule  of  con- 
struction in  the  state  of  Rhode  Island  was  different  from  the 
rule  of  construction  which  prevails  in  the  state  of  Illinois, 
one  of  which  he  claims  is  strict,  and  the  other  is  liberal  no 
authority  was  produced  in  support  of  that  statement,  and  it 
is  my  judgment  and  opinion  and  recollection  that  he  is  in 
error  in  that  statement;  that  the  rule  of  construction  which 
prevails  in  the  state  of  Bhode  Island  is  practically  the  same 
as  that  which  prevails  in  the  state  of  Illinois;  and  that  the 
interpretation  put  upon  the  act  of  the  legislature  of  Rhode 
Island,  which  is  more  nearly  analogous  to  the  provisions  of 
the  ordinance  which  has  been  cited  than  any  other  act  or  ordi- 
nance which  has  been  referred  to  in  any  of  the  books,*  is  in 
harmony  with  the  views  I  have  expressed,  and  is  the  one 
which  was  followed  by  Judge  Landis,*  Judge  Kohlsaat  •  and 
Judge  Green.^ 

1  People  Vi  Davis,  1  111.  C.  C.  245.— Ed. 

« Hunter  v,  Iroquois  Theatre  Co.,  U.  S.  Clr.  C?t  N.  D.  of  111.  unre- 
ported.— E3d. 

sSee  McCulloch  v.  Ayer,  96  Fed.  178;  Farley  v.  Speed,  U.  S.  Cir. 
Ct  N.  D.  of  111.  (JaiL  19,  1904)  unpeported.— Ed. 

^  Maker  v.  Blater  Mill  d  Power  Co,,  15  R.  I.  112,  23  AtL  63  (1885) ; 
Beehler  v.  DanieU,  19  R.  I.  49,  31  Atl.  52  (1895).— Ed. 

n  Hunter  v,  Iroqucia  Theatre  Co.,  U.  S.  Oir.  C?t  N.  D.  111.  unre- 
ported.—Ed. 

•  McCulloch  V,  Ayer,  96  Fed.  178;  Farley  v.  Speed  (Jan.  19,  1904) 
unreported. — Ejd . 

f  People  V.  Davis,  1  111.  C.  C.  242.— Ed. 
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Indeed,  Judge  Eavanagh,  in  his  opinion,^  expressly  states 
that  not  only  those  decisions,  but  the  decision  of  the  United 
States  court,  in  the  case  relating  to  the  census,*  and  other 
cases  in  courts  of  high  authority  were  contrary  to  the  views 
which  he  expressed  in  his  opinion  overruling  the  motion  to 
quash.  The  language  of  the  statute  which  was  read  here  on 
Wednesday  afternoon,  if  I  remember  rightly,  of  the  United 
States,  made  it  the  duty  of  the  Census  Bureau  to  obtain  the 
information  that  was  desired  by  the  government  with  respect 
to  corporations;  but  failed  to  specify  what  officer  of  the  cor- 
poration should  give  the  information  that  might  be  required 
by  the  census  official.  17.  8.  v.  MUcheU,  58  Fed.  993.  There 
one  of  thfe  officers  of  the  corporation  had  refused  to  give  the 
information  that  was  required,  information  that  was  deemed 
necessary  by  the  government  for  the  legislature, — that  is, 
congress, — to  have,  in  order  that  it  might  legislate  for  the 
general  good,  and  he  was  indicted,  and  that  indictment  was 
quashed  because  the  statute  had  failed  to  specify  that  it  was 
the  duty  of  the  persons  named  or  indicted  to  give  the  infor- 
mation required. 

Of  course,  as  I  stated  a  moment  ago,  it  would  not  be  pos- 
sible for  me  to  review  with  any  degree  of  accuracy  all  the  de- 
cisions which  have  been  rendered, — ^which  have  been  read  and 
offered  for  my  consideration  by  both  sides  in  this  ai^ument 

The  other  objections  which  have  been  urged  with  i^pa- 
rently  more  earnestness  and  sincerity  than  either  of  the  two 
objections  which  I  have  taken  to  the  ordinance,  myself,  may 
be  good.  I  am  inclined  to  agree,  however,  with  the  state  that 
the  objection  which  is  made  to  the  fire  limits  is  not  well 
taken.^®  I  am  also  inclined  to  agree  with  the  state  that  the 
provision  in  the  ordinance  which  conferred  on  the  fire  mar- 
shal, buildinsr  commissioner  and  the  board  of  underwriters  of 

•  Pe<n^le  V.  Davis,  1  lU.  C.  C.  24&.— Ed. 

•  17.  8,  V.  MitcTiett,  58  Fed.  998  (1893)..— Ed. 

10  It  was  contended  for  the  defendant  that  the  ordinance  prescrib- 
ing the  fire  limits  for  Chicago  did  not  prescribe  limits  that  met,  and 
that  there  was  a  gap  in  the  territorial  limits  which  under  Lamh  v. 
City  of  Danville,  221  111.  119,  rendered  the  ordinance  invalid.— Ed. 
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the  city  of  Chicago,  Uiat  power,  is  not  void  by  reason  of  the 
fact  that  the  board  of  nnderwritera  was  mentioned.^^ 

Upon  the  question  first  raised  and  argued  by  Mr.  Mayer, 
and  argned  by  Mr.  Calhoun  in  the  opening  of  his  argument, 
i.  e.,  with  respect  to  the  use  of  the  word  ''large'*  there  is  cast 
upon  this  ordinance,  to  say  the  least,  an  element  of  doubt^* 
Outside  of  the  confidence  game  case  ^*  that  was  cited  by  Mr. 
Keeslar,  I  do  not  recall  any  case  where  the  act  complained  of 
would  amount  to  a  felony  where  any  court  has  held  that  lan- 
guage so  general  in  its  terms  as  the  word  ''large"  has  been 
sustained,  especially  in  a  criminal  proceeding.  Those  of  us 
who  are  accustomed  to  the  country  and  the  country  life  and  to 
examining  country  witnesses  well  know  that  in  the  vernacular 
of  the  people,  the  speech  of  the  people,  the  term  **  ordinary 
gait"  or  ''moderate  gait"  is  a  term  which  we  all  understand. 
I  venture  that  nine  out  of  ten  of  the  witnesses  who  take  the 
stand  in  the  trial  of  civil  cases  where  the  question  of  the 
speed  of  a  horse  or  of  a  rider  is  involved  would  state  that  he 

11  See  upon  this  point  the  following  cases:  Lasher  v.  People,  18S 
lU.  226;  People  v.  Election  Commissioners,  221  111.  d,  19;  Allardt  v. 
People,  197  111.  501,  510;  Johnstown  Cemetery  Ass'n  v.  Parker,  59  N. 
Y.  S.  S21,  60  N.  Y.  S.  1015;  Bhumrvay  v,  Bennett,  29  Mich.  451.— Ed. 

12  It  was  contended  that  the  ordinance  was  void  for  indeflnite- 
ness.  The  following  cases  were  relied  on:  City  of  Yincennes  v. 
Spees,  74  N.  B.  277  (Ind.).  Wooley  v.  L,  d  B.  R.  Co.,  93  Ky.  223; 
Chicago,  etc.,  R.  R.  Co.  v.  People,  77  111.  443;  PardHdge  v.  O^Neill, 
25  Chicago  Legal  News,  76;  Am^ican  Posting  Service  v.  City  of 
CrMcago,  36  Chicago  Legal  News,  35;  City  of  Chicago  v.  Cunning 
System,  114  lU.  App.  377;  U.  8.  v.  Brewer,  139  U.  S.  278,  288;  State 
17.  West  Bide  Street  Rff.  Co.,  146  Mo.  155,  168;  Augustine  v.  State, 
62  S.  W.  (Texas)  77;  State  v.  New  Orleans,  22  a  R.  939  (La.);  Mo- 
C<mvill  V.  Jersey  City,  39  N.  J.  DL.  38;  State  v.  Clark,  69  Ctonn.  371; 
Ex  parte  Bell,  21  S.  W.  1040  (Tex.) ;  City  of  Chicago  v.  Rwnpf,  45 
111.  90,  98;  Tozer  v.  U.  8.,  52  Fed.  917;  U.  8.  v.  Keokuk,  etc..  Bridge 
Oo„  45  Fed.  178;  Louisville  d  NashvUle  Railroad  Co.  v.  Commote 
wealth,  99  Ky.  132;  Louisville  d  N.  R.  Co.  v.  Railroad  Commission, 
IS  Fed.  679;  U.  8.  «»,  STiarp,  Peters  C.  C.  (118  Fed.  C^aa.  No.  16,264); 
Ex  parte  Andrew  Jackson,  45  Ark.  158;  L,  d  N^  R.  R.  Co.  v.  R,  R* 
Com.,  19  Fed.  679,  681.— Ed. 

18  Maxwell  v.  People,  158  111.  248.— Ed. 

27 


418  Circuit  Courts  of  IiiLiNoiB. 

was  going  at  a  ''moderate  gait;"  if  it  was  a  little  more  than 
that  at  a  ''right  smart  gait"  We  understand  by  that,  I 
take  it  at  least  to  be  a  gait  anywhere  from  four  to  six  miles 
an  h(mr.  Such  ordinances  have  been  sustained  in  Indiana.^^ 
The  policy  ordinance  which  was  referred  to  by  Mr.  Keeslar," 
while  I  am  utterly  ignorant  of  what  the  game  of  policy  Ib, 
could  not  define  it»  could  not  give  any  person  any  idea  as  to 
what  it  is  farther  than  it  is  a  gambling  game  of  some  kind 
I  take  it  is  as  well  understood  by  those  who  belong  to  the 
ga^ng  fraternity  as  the  term  "game  of  poker"  or  "game 
of  euchre." 

In  ey^y  case  nearly  in  which  such  ordinances  have  been  sus- 
tained, there  has  been  that  evident  difficulty  of  defining  the 
offense  charged.  What  constitutes  disorderly  c(xiductt  Why, 
it  is  almost  as  varied  as  the  various  members  of  humanity 
tfaemsdves  in  a  state  of  intoxication.  No  person  can  tell  how 
to  define  the  term  "disorderly  conduct"  so  as  to  cover  eveiy 
case  tliat  might  arise.^*  So  it  is  with  the  eonfidence  game,  and 
in  nearly  every  instance  in  which  the  books  have  sustained 
an  ordinance  or  a  statute  where  those  general  words  and 
terms  have  been  used,  it  will  be  found,  I  think,  that  the  of- 
fense charged  was  one  that  was  exceedingly  difficult  of  defini- 
tion. And  in  nearly  every  case — all  that  I  recall,  at  least, 
except  in  the  confidence  game — ^for  offenses  that  are  ana- 
logous to  our  actions  for  debt  and  the  violation  of  city  ordi- 
nances. And  while  I  am  free  to  confess,  while  I  consider  the 
imi>ortance  of  this  case,  the  hundreds  and  even  thousands 
of  homes  that  have  been  made  desolate  and  unhappy— if  that 
alone  was  the  only  question,  I  would  be  inclined  to  overrule 
this  objection  and  admit  the  ordinance;  but  the  fact  that  that 
ordinance  does  not  impose  a  personal  duty  upon  the  defend- 
ant is  a  fact  that  I  cannot  get  away  from.    It  is  not  my  own 

uNealis  v,  Hayvford,  48  Ind.  19.— Ed. 

Instate  17.  Oarpenter,  60  Conn.  97,  22  Atl.  497;  State  v,  Fljfnn,  6S 
Otmn.  148,  28  AU.  2S.— Ed. 

!•  Criminal  Code  lUinois,  seca  55,  66;  Noe  v.  People,  39  III.  96,  97; 
Wathbum  V.  Bloomington,  32  111.  App.  249;  Poyer  v,  DetpMnei,  18 
m.  App.  226.— Ed. 
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individual  judgment  but  it  is  the  judgment  of  other  courts 
&ave  Judge  Kavana^h  alone,  where  that  question  has  been 
presented  and  where  nothing  but  mere  dollars  and  cents  were 
involved,  as  I  understand  the  suits  before  Judge  Kohlsaat 
and  before  Judge  Landis,  were  simply  suits  for  civU  dam- 
ages.    Much  more  then  where  the  punishment  is  the  severest 
punishment  that  can  be  inflicted  upon  a  rational,  right- 
minded  man.     To  any  man  possessed  of  the  higher  instincts 
of  humanily,  to  any  man  who  loves  honor,  to  any  man  who 
loves  the  good-wiU  and  opinion  of  his  fellow  man,  death  is 
far  preferable  to  imprisonment  for  life,  even  the  torture  of 
Torquemada,  the  inquisition  with  the  thumb-screw  and  rack, 
all  the  torture  and  physical  agony  to  which  humanity  may  be 
put — death  upon  the  gallows  or  death  by  shooting,  or  death 
in  the  chair,  are  all  to  be  welcomed  rather  than  to  be  incar- 
cerated in  a  penit^itiary  for  the  tenn  of  your  natural  life 
where  every  visitor  in  the  penitentiary  can  see  your  shame 
and  your  humiliaticm.    Far  better  is  the  grave.    And  whai 
I  consider  that  the  possible  consequences  of  this  punishment 
might  extend  to  life  and  believing  as  I  do  believe  that  this 
ordinance  is  void  in  two  respects — so  far  I  mean  as  im- 
posing any  personal  penalty  upon  Mr.  Davis;  because  no- 
where in  it  is  the  personal  duty  enjoined  upon  him  to  per- 
form the  things  that  are  specified  in  the  ordinance,  even  if  it 
may  be  held  that  the  ordinance  covers  the  building  in  ques- 
tion ;  and  because  the  city  of  Chicago  has  not  the  power  to 
say  that  a  theater  in  one  part  of  the  city  does  not  need  any 
equipment  for  the  protection  of  human  life  and  that  a  thesr- 
ter  in  another  part  of  the  city  must  be  provided  with  those 
equipments  for  the  protection  of  human  life.    Are  those  pro- 
visions in  that  ordinance  for  the  purpose  of  preventing  the 
spread  of  fire  or  a  conflagration,  are  they  part  of  the  Fire 
Limits'  Ordinance  of  the  city  of  Chicago,  or  were  they  in- 
jected into  that  ordinance  for  the  purpose  of  protecting  and 
preserving  human  lifef    It  does  not  seem  to  me  that  there 
can  be  any  argument  upon  that  question.    They  have  been 
put  into  the  ordinance  for  the  purpose  of  affording  protec- 
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lion  for  human  life.     Can  it  be  said  that  human  life  is  less 
sacred  on  Randolph  street  within  the  fire  limits  prescribed 
than  it  is  on  Clay  street,  so  to  speak,  without  the  fire  limitsl 
May  the  600  or  1,000  or  1,200  pe(^le  who  may  live  upon  Clay 
street  be  incinerated  and  burned  and  the  man  in  control  of 
it  who  has  been  guilty  of  precisely  the  same  neglect^  who  has 
been  guilty  of  precisely  the  same  moral  turpitude,  be  free 
from  punishment  or  censure  and  the  other  man  be  guilty  of 
an  offense  that  would  imprison  him  in  the  penitentiary  for 
the  term  of  his  natural  lifet    Can  that  be  the  law  in  the 
state  of  Illinois  Y    I  cannot  believe  that  it  is.    I  know  that  it 
ought  not  to  be  the  law  that  two  men  doing  precisely  the  same 
thing  and  guilty  precisely  of  the  same  acts  in  the  same  city, 
in  the  same  community,  that  one  of  them  should  be  a  mur- 
derer in  common  acceptation  and  the  other  not  guilty  of  even 
an  offense  worthy  of  a  fine.     The  legislature  certainly  never 
intended,  and  they  have  not  in  express  language,  I  think,  at 
least,  ever  granted  to  the  city  council  of  the  city  of  Chicago 
any  such  authority;  and  in  assuming  to  regulate  buildings, 
the  manner  of  their  construction,  the  materials  of  which  they 
may  be  erected,  outside  of  the  one  question  of  wooden  build- 
ings within  the  fire  limits,  those  laws  should  be  applicable 
to  all  of  the  people,  subject  them  all  to  the  same  penalties, 
give  them  the  same  privileges  and  the  same  rights.    This 
certainly  is  a  government  of  equal  rights,  equal  privileges, 
equal  duties  and  equal  liabilities.     There  ought  not  to  be  any 
distinction  whereby  one  man  may  be  imprisoned  and  another 
man  go  scot  free  for  the  doing  of  the  same  thing.     If  it  is 
not  class  legislation,  what  is  itt 

And  without  attempting  to  go  further  in  the  discussion 
of  this  question,  because  I  recognize  the  utter  impolicy  of  it, 
however  much  I  might  like  to  review  all  of  these  decisions  and 
how  much  I  might  desire  to  let  the  public  understand  the  ex- 
act reasons  and  the  precise  authorities  on  which  I  base  those 
reasons,  it  is  evident  to  all  of  you  that  it  is  not  possible  within 
the  time,  having  the  jury  here  in  imprisonment,  for  me  to 
take  the  necessary  time  to  review  the  decisions  and  cite  the 
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authorities,  and  I  shall  content  myself  without  any  further 
comment  upon  it  by  sustaining  the  objection  to  the  inter- 
jection of  these  on^ances. 

Mr.  Barbour:  In  view  of  the  court's  decision,  we  ask  the 
privilege  of  noUyingt 

Mr.  Mayer:  No,  we  object  We  understand  that  that  can- 
not be  done. 

Mr.  Mann :    No,  we  ask  the  jury  be  brought  in. 

Mr.  Mayer:  I  have  no  disposition  to  ask  for  any  order  that 
will  not  be  in  full  compliance  with  the  spirit  and  effect  which 
your  Honor's  decision  should  have. 

The  Court:  This  question  has  arisen  frequently  in  this 
court:  It  arose  in  the  first  case  that  it  ever  was  my  privilege 
to  try,  and  I  well  remember  that  fact  because  it  was  my  first 
criminal  case,  when  the  distinguished  Judge  Davis  held  that 
the  party  was  entitled  to  a  verdict  if  he  demanded  it — ^af  ter 
the  jury  had  been  sworn  he  was  entitled  to  a  verdict. 

Mr.  Barbour:  As  I  understand  the  rule,  if  the  court 
please,  it  is  different  from  your  Honor's  experience.  The 
calling  of  the  juiy  and  the  swearing  of  the  jury — 

The  Court:  I  think  the  legal  effect  of  it  is  the  same.  It 
is  a  question  for  the  defendant  himself  to  determine. 

Mr.  Buckingham :    There  is  no  question  about  the  jeopardy. 

The  Court:    There  is  no  doubt  about  that  in  my  mind. 

Mr.  Mann :  Now,  we  are  entitled  to  a  verdict  if  the  court 
please. 

Mr.  Mayer:  The  state's  attorney  of  this  county,  your 
Honor,  has  very  manfully  and  in  a  very  honorable  way  agreed 
with  us,  and  I  address  myself  to  the  state's  attorney  of  this 
county  and  Ms  able  assistant  Mr.  Buckingham. 

Mr.  Barbour:  As  far  as  I  am  concerned,  I  prefer  to  ad- 
dress myself  to  the  court  instead  of  anybody  else. 

Mr.  Mann :    He  is  the  only  one  who  is  listening  to  you. 

The  Court:  I  hope,  gentlemen,  that  none  of  the  amenities 
that  have  prevailed  in  this  case  so  far  will  be  disturbed  in 
any  way. 

Mr.  Mann :    No,  there  will  be  no  fight. 
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Mr.  Mayer:  We  ask  that  the  jury  be  brought  in  and  a 
verdict  directed. 

(The  Court  thereupon  ordered  that  the  jury  be  bnmght 
into  courts  and  the  jury  returned  to  the  oourt  room,  aoeom- 
panied  by  the  bailiff  and  the  jurors  resumed  their  seats  in 
the  jury-box.) 

The  Court:  (Jentlemen  of  the  jury:  Upon  the  conaciOTOC 
of  this  court  must  rest  the  responsibility  of  this  case.  Olad 
indeed  would  I  have  been  if  I  could  have  shifted  my  responsi* 
bility  upon  your  shoulders.  During  the  last  three  days  and 
a  half  the  court  has  listened  to  a  very  able,  learned  and  fair 
argument  botli  by  the  representatives  of  the  state  and  the 
representatives  of  the  defendant  as  to  the  admissibility  of 
the  ordinances  of  the  city  of  Chicago  which  are  the  founda- 
tion  of  this  indictment.  And  after  a  careful  consideration 
of  those  questions  the  court  has  decided  that  the  ordinance 
did  not  impose  any  legal  duty  upon  this  defendant.  The 
state  will  not  introduce  any  further  evidence  and  the  law 
as  stated  to  you  by  counsel  upon  your  voir  dire  was  that  the 
presumption  of  the  law  was  that  every  man  is  innocent  until 
the  contrary  has  been  shown  by  the  evidence.  The  state  does 
not  desire  to  offer*  any  evidence  before  this  jury,  and  under 
the  law  as  given  to  you  in  your  examination,  it  will  be  yonr 
duty  to  return  a  verdict  of  not  guilty  because  there  has  been 
no  evidence  convincing  you  of  guilt.  What  is  your  verdict, 
gentlemen?    Is  the  verdict,  guilty,  or  not  guilty? 

The  Jurors:    Not  guilty. 

The  Court:    The  defendant  will  be  discharged. 

(Applause.) 

The  Court:  That  must  be  stopped  instantly.  This  is  a 
court  of  justice  and  the  tribunal  of  the  people,  and  no  man 
has  the  right  to  censure  or  applaud  its  aotion  unless  for  jnst 
cause. 

(To  the  jury) 

Gentlemen  of  the  jury,  you  are  discharged  fnnn  any  fo^ 
ther  consideration  of  the  case. 


Edmunds  vs.  III.  Cent.  R.  R.  Co.  423 


(tiuperior  Court  of  Cook  County.    In  Chancery,) 

George  F.  Edmimds,  John  A.  Kason,  Stnyvesant  Fish  and 

and  William  H,  Emerich. 

vs. 

Illinois  Central  Railroad  Oo.,  Union  Pacific  Oo.,  Railroad 

Securities  Co.,  et  al. 

(February  20,  1908.) 

1.  CcwpoBATioNS — Stockholders'  Sunv— Necessity  of  Puob  Demand 

UPON  DntECTOBs.  Before  a  stockholder  Is  entitled  in  his  own 
name  to  Institute  and  conduct  a  litigation  which  usually  be- 
longs to  the  corporation  he  should  show  to  the  satisfaction  of 
the  court  that  he  called  upon  the  directors  to  bring  the  suit 
and  their  neglect  or  refusal  to  comply  with  his  request;  or  he 
must  show  that  an  application  to  them  would  have  been  futile, 
and  therefore  useless.  Where  the  stockholder  brings  such  an 
action  the  bill  should  contain  an  account  of  such  demand  and 
refusal,  or  should  state  facts  and  circumstances  showing  that 
such  demand  would  have  been  an  idle  ceremony. 

2.  Bux  FOB  Injunction — Statements  of  Bill  Must  be  Sustained 

BY.  Facts.  The  rule  is  that  unless  the  statements  of  a  bill  for 
injunction  are  sustained  by  pleaded  and  proved  facts  they  be- 
come the  mere  conclusions  of  the  pleader,  which  need  not  be 
enforced  by  the  decree  of  the  court.  This  rule  is  strictly  en- 
forced where  fraud  or  bad  faith  is  charged. 

8.  EiQUiTY  Acts  on  Facts,  Not  on  Feabs.  Courts  of  equity  act  on 
facts  alleged  and  proved,  and  not  on  fears,  nor  even  on  sup- 
posed prophecies. 

4.  Dibectobs  of  Cobfobations  ABE  Pbesumed  to  do  Theib  Duty.  It 
is  to  be  presumed,  until  the  contrary  affirmatively  appears,  that 
any  man  elected  as  a  director  of  a  corporation  will  do  his 
duty;  that  he  will  not  knowingly  act  either  singly  or  in  con- 
cert with  his  fellow  directors,  so  as  to  impair  the  usefulnesB 
of  his  corporation,  or  to  squander  its  property;  nor  to  turn  it 
over,  bound  hand  and  foot,  to  the  control  of  another  corporsr 
tion. 

6.  Bill  to  Bnjoin  Votino  of  Stock  at  a  Cobpobate  Meeting.  To 
sustain  a  bill  to  enjoin  the  voting  of  stock  at  a  corporate  meet- 
ing, it  is  not  sufficient  for  the  complainants  to  show  merely 
that  the  act  complained  of  is  a  public  wrong;  they  must  also 
show  that  by  the  doing  of  such  act  they  will  suffer  a  special 
injury  to  their  civil  or  to  their  property  rights. 
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6.  ElLECTION   OF   DiRECTOBS    AT  A   GOBPOBATB  MSEmNO    WOBKB   NO  L£- 

OAi  Wbono  to  Comflainantb;  A  Majobitt  of  Stock holdesis 
IS  E>NnTL]i2>  TO  E2LECT  A  BoABD  OF  DIRECTORS.  This  election 
of  directors  at  a  coming  meeting  can  work  no  legal  wrong  to 
complainants,  and  no  impending  special  injury  to  them  or  to 
any  or  to  either  of  them  is  proyed  which  calls  for  the  inttf- 
position  of  this  court.  It  is  the  clear  right  of  a  majority  of  the 
stockholders  of  a  corporation  to  elect  a  board  of  directors  that 
will  carry  out  its  wishes. 

7.  C50BP0RATI0N8— Right  to  Votk  Stock  ib  Intexsbal  Part  of  Owins- 

8HIP  OF  Stock.  One  who  owns  stock  in  a  corporation  has  a  ri^t 
to  YOte  such  stock  at  any  and  every  lawful  meeting  of  the  stodc- 
holders  of  the  corporation.  This  right  to  vote  is  an  Integral 
and  necessary  part  of  ownership,  and  is  as  vital  as  is  the  ri^^t 
to  receive  the  dividends  lawfully  declared  upon  such  stocks. 
And  at  common  law  when  the  ownership  of  stock  in  a  corpo- 
ration has  been  legally  acquired  such  ownership  is  not  a  quali- 
fied one,  and  if  it  is  thus  owned,  whether  by  an  Individual  or 
by  a  corporation,  none  of  the  rights  attending  ownership  lie 
dormant  or  are  incapable  of  being  exercised. 

'^.  Evidence-— f^DiNGs  of  Interstate  Commerce  06mmibsion  Not 
EiViOENCE  IN  State  CouRrrs.  The  findings  and  opinion  of  the 
Interstate  Commerce  Commission  are  not  evidence  In  the  state 
courts;  such  findings  are  prima  facie  evidence  only  In  civil 
cases  brought  in  the  United  States  Circuit  Court  to  enforce 
an  award  of  damages. 

9.  Sherman  Act — State  Courts  have  no  Power  to  Enforgb.  Stats 
courts  have  no  power  to  enforce  the  Sherman  act. 

10.  Corporations— Right  of  one  STOOKHOLDiER  to  E^njoin  Ahothb 

Stockholder  in  the  Same  Corporation  From  Holding  or  Vot- 
ing Stock.  If  a  person  or  corporation  has  no  right  to  bay, 
hold  or  own  stock  in  another  corporation,  tiien  any  bona  fide 
stockholder,  without  alleging  irreparable  Injury,  may  aak 
that  the  voting  or  holding  <rf  such  stock  be  enjoined. 

11.  Corporations — ^Right  of  one  Ccwporation  to  Acquire  Stook  ih 

Another.  The  mere  fact  that  a  defendant  Is  a  corporation 
does  not  debar  it  from  buying  and  holding  the  stock  of  otber 
corporations  or  from  enjosring  all  the  rights  and  privUegeB 
which  accompany  such  ownership. 

12.  Foreign  Corporations,  Right  of  to  Hold  Stock  in  an  Iixinoib 

Corporation.  The  mere  fact  that  a  defendant  which  has  in- 
Tested  in  stock  in  an  Illinois  corporation  is  a  foreign  corporar 
tion  does  not  debar  it  from  holding  such  stock,  for  by  the 
statutes  of  Illinois  many  classes  of  foreign  corporations  are 
expressly  empowered  to  buy  stock  In  domestic  corporatlona 
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13.  RaILBOAD    Ck>BPOBATION8 — ^RieHT    TO    IKTEST    IN    STOCK    OF    OTHEB 

Rahjioaos.  For  a  railroad  company  to  invest  its  funds  in  the 
stocks  of  other  corporations  la  not  malum  in  se,  and  in  the  ab- 
sence of  an  express  statutory  prohibition,  or  public  policy  to 
the  contrary  in  the  local  jurisdiction  of  the  corporation  in 
whose  stock  it  thus  invests,  it  is  not  malum  prohibitum. 

14.  0(»F0RAT10NB — ^RlOHT  Of  Onb  OoBPOBATION  TO  HOLD  STOCK  IN  AN- 

OTHEB  CoRFOBATioN.  There  is  not  any  general  rule  of  Ameri- 
can common  law  that  one  corporation  cannot  own  stock  in  an- 
other corporation.  The  rule  is  that  a  corporation  cannot  be- 
come a  stockholder  in  another  corporation  unless  power  to  do 
so  is  specifically  granted  in  its  charter  or  is  necessarily  im- 
plied in  it 

16.  CoBPOBATioN  Mat  Hold  Stock  in  Anotheb  Corporation  When 

E^ZPBESSLT  Authorized.  A  corporation  may  take  and  hold 
stock  in  another  corporation  whenever  it  is  expressly  au- 
thorized to  do  so. 
1(L  Corporations — Stockholoino  Corporation  Mat  be  Formed  Un- 
der the  Laws  or  Illinois.  A  corporation  may  lawfully  be 
formed  under  the  laws  of  Illinois  for  the  purpose  of  purchas- 
ing, owning  and  holding  shares  of  capital  stock  in  other  cor- 
porations. 

17.  Corporation  Having  Right  Under  Its  Charter  to  Own  Capital 

Stock  of  an  Illinois  Railroad  Corporation  has  Right  to 
Vote  Such  Stock,  Unless  Restrained  bt  Public  Pouot.  The 
Union  Pacific  Railroad,  under  its  charter  and  the  laws  of  Utah, 
has  a  clear  right  to  own  and  hold  shares  of  stock  of  the  Illinois 
Central  which  it  purchased  in  1'906.  By  the  laws  of  comity 
it  had  the  right,  which  is  an  essential  part  of  that  ownership, 
to  vote  that  stock  at  the  meetings  of  the  stockholders  of  the 
Illinois  Central,  unless  such  right  is  forbidden  by  the  statutes 
of  this  state  or  by  the  public  policy  of  this  state.  Such  pro- 
hibition does  not  exist  imless  it  affirmatively  appears.  It  is 
not  established  by  the  mere  lack  of  legislation  upon  that  sub- 
ject 

18.  Corporation.  Owning  Stock  in  Another  Corporation  Mat  Vote 

Such  Stock  Irrespective  or  rrs  Own  Stockholders.  The 
right  of  the  Railroad  Securities  Company  to  vote  its  stock  in 
the  Illinois  Central  Railroad  stands  uninfluenced  and  unim- 
paired by  the  fact  that  the  Union  Pacific  Railroad  owns  all  or 
practically  all  of  the  stock  of  the  Railroad  Securities  Com- 
pany. So  long  as  it  uses  the  voting  power  in  a  lawful  manner 
and  for  lawful  purposes  it  is  immaterial  who  owns  the  stock. 

19.  Public  Policy  or  a  State  is  Found  in  Statutes,  Decisions  or 

Practice  or  Government  OmciALS.     The  public  policy  of  a 
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state  is  to  be  found  in  the  statutes,  and  when  they  have  not 
directly  spoken,  then  in  the  decisions  of  the  courts  and  in  the 
constant  practice  of  government  otBcials.  When  the  legislature 
speaks  upon  a  subject  upon  which  it  has  the  constitutional 
power  to  legislate,  public  policy  is  what  the  statute  passed 
by  it  indicates. 

20.  Public  Policy  of  Illinois  is  to  Encoubage  the  Buildoo  ahd 

Maintenance  of  Railboads.  The  uniform  public  policy  of  the 
State  of  Illinois  has  been  and  still  is  to  encourage  the  building 
and  maintenance  of  railway  lines  for  the  transportation  of 
goods  and  of  passengers.  The  power  to  lease,  to  enter  into 
operative  contracts,  to  consolidate  connecting  lines,  to  buy  and 
to  sell,  has  been  freely  granted;  but  the  public  policy  of  the 
State  is  opi>osed  to  and  forbids  the  union  or  consolidation  of 
parallel  or  competing  lines. 

21.  Public  Policy  of  State  as  to  Holding  of  Stock  by  Cosfoba- 

TiONs  not  Shown  by  Absence  of  Leqislation.  The  public 
policy  of  this  state  as  to  the  right  of  one  corporation  to  hold 
stock  in  another  cannot  be  established  by  the  mere  lack  of 
legislation  upon  that  subject.  The  prohibition  does  not  exist 
unless  It  affirmatively  appears. 

22.  Foreign  Cokpobations  in  Illinois  abe  Placed  upon  Equal  Foot- 

ing with  Domestic  Cobpobations.  There  is  in  the  law  of  this 
state  no  discrimination  against  foreign  corporations*  but  they 
are  given  a  hospitable  reception  and  are  placed  upon  an  equal 
footing  with  our  domestic  corporations. 

23.  Public  Policy  of  Illinois  Recognizes  the  Right  gf  a  Fobeigx 

OB  Domestic  CJobpobation  to  Invest  its  Subplus  Funds  in  thb 
Stock  of  Anotheb  Cobpobation.  -  There  is  no  public  policy  in 
this  state  forbidding  a  corporation  either  domestic  or  foreign 
(foreign  railroad  companies  not  now  being  considered)  from 
investing  its  surplus  funds  in  the  stock  of  another  corporation. 
On  the  contrary  such  power  is  recognized  or  expressly  granted 
in  the  acts  cited.  It  is  only  when  such  investment  is  made  for 
an  unlawful  purpose,  such  as  to  prevent  competition,  or  to  cre- 
ate a  monopoly  that  the  law  forbids  the  same.  Whether  the 
power  exists  in  any  corporation  to  buy  and  hold  the  stock  of 
another  company  depends  on  the  charter  of  the  purchasing 
company  and  on  the  law  under  which  it  is  created.  Given 
that  power  there  is  no  statute  in  this  state  which  forbids  itft 
exercise. 

24.  FoBEiGN  Cobpobation  Act  of  Illinois  of  1905  not  RETBOAcntE 

in  Effect.  The  Illinois  foreign  corporation  act  of  1905  was 
intended  to  take  effect  upon  causes  of  action  and  demands 
arising  after  its  passage,  and  upon  none  other.    Statutes  are 
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prospective,  and  will  not  be  construed  to  have  a  retroactive 
operation  unless  tbe  language  employed  is  so  clear  that  it  will 
admit  of  no  other  construction.    Retrospective  laws  are  not 
looked  on  with  favor. 
26.  TiTLB  AND  Rights  or  Cobfobation  not  Affected  bt  Lack  or 

POWEB  OF   ITS    STOCKHOLDEBS    TO   BXEBCISE   SCCH   RIGHTS.       The 

title  of  a  corporation  to  its  property  and  the  enjoyment  of  all 
the  rights  going  with  and  making  up  that  title  cannot  be  taken 
away  by  showing  that  any  or  aU  of  its  stockholders  had  no 
power  to  exercise  such  rights. 

26.  OOBFOBATION — ^LaCK   OF   POWEB  TO  HOLD    STOOK   NOT  ArrEDTBD  BT 

^  thb  Manneb  OF  ITS  PuBCHASB.  If  B  Corporation  purchasing 
stock  has  no  power  to  buy,  hold  and  enjoy  the  stock  it  pur- 
chases, then  whether  it  buy  stock  in  its  own  name  or  through 
the  intervention  of  individuals  or  trustees  the  want  of  power 
is  the  same. 

27.  COBPOBATIONS — ^PUBCUASE   OF    STOCK    OF   OtHEB   CoBPOBATIONS    NOT 

MALX7M  IN  SE  UNDEB  Law  OF  ILLINOIS.  The  buying  by  one  cor- 
poration of  stock  of  another  corporation  is  not  malum  in  se. 
It  does  not  come  within  any  of  the  exceptions  named  in  the 
Illinois  Corporation  act  The  legislature  of  this  state,  in  a  , 
series  of  acts  extending  over  many  years,  has  granted  to  fire 
'  insurance  companies,  to  life  insurance  companies,  to  mining 
and  manufacturing  companies,  to  gas  companies,  to  accident 
insurance  companies,  to  trust  companies,  and  to  railroad  com- 
panies the  power  to  buy,  own,  hold  and  enjoy  stock  of  other 
corporations.  If  the  granting  of  this  power  is  unlawful  in 
this  state,  these  acts  would  not  have  been  passed,  or,  if  passed, 
would  have  been  condemned  by  the  courts. 

28.  Railboad    Gobpobations — ^Legalitt    of    Stockholdings    in    two 

Competing  Railboad  Cobpobations;  Tendenct  to  Monopoly 
Test  of  Leoalitt.  A  railroad  corporation  can  lawfully  hold 
stock  in  two  roads  which  are  competitors  of  each  other;  such 
holdings  do  not  become  illegal  until  the  amount  thereof  is 
great  enough  that  by  its  necessary  operation  it  tends  to 
restrain  trade  or  to  create  a  monopoly  and  to  deprive  the  pub- 
lic of  the  advantages  that  flow  from  free  competition. 

29.  Pbeliminabt  Injunction^-Ofticb  of,  to  Pbbsebve  thb  statu  Ono. 

The  usual  office  of  a  preliminary  injunction  is  to  continue  the 
statu  quo  until  the  final  hearing.  Upon  the  determination  of 
this  question,  unless  the  right  of  the  complainants  to  have  the 
injunction  retained  is  clear,  the  balance  of  convenience  and 
inconvenience  to  the  parties  litigant  has  a  potent  influence. 

30.  Injunction  to  Restbain  Voting  of  Stock  at  Oobpokatb  Meet 

ING.    Complainants,  stockholders  in  the  Illinois  Central  Rail- 


42S  ClBCUlT  COUBTS  07  ILLINOIS. 

road  filed  a  bill  for  an  injunction  to  restrain  the  Union  Pacific 
Railroad  Company  and  the  Railroad  Secorltles  Company,  and 
certain  individualB  from  voting  stock  owned  by  them  in  the 
Illinois  Central  Railroad  at  its  annual  meeting.  A  temporary- 
injunctlonal  order  was  granted.  Upon  motion  to  dlsflolTO  the 
injunction  held  that  the  stockholders  were  proper  parties  com- 
plainant, that  the  Union  Pacific  Railroad  and  The  Railroad 
Securities  Company  have  full  ownership  of  the  shares  of  stock 
they  claimed  to  own  in  the  Illinois  Central  Railroad,  including 
the  right  to  vote  that  stock  at  the  stockholders'  meeting;  that 
such  right  to  vote  is  not  forbidden  by  the  statutes  of  this  state 
nor  by  the  decisions  of  the  supreme  court  nor  by  the  public 
.  policy  of  Illinois;  and  that  the  motion  to  dissolye  the  in- 
junction should  be  allowed. 

General  No.  263,420.  Motion  to  dissolve  injunction  re- 
straining defendants  from  voting  stock  of  the  Illinois  Central 
Railroad  at  the  annual  stockholders'  meeting.  Heard  before 
Judge  Farlin  Q.  Ball..    Opinion  rendered  Feb.  20,  1908. 

Statement  op  Pleadings  and  Facts  by  Coubt. 

The  biU,  filed  October  14th,  1907,  states: 

The  names  of  complainants,  and  the  number  of  shares  of 
Illinois  Central  stock  owned  by  each;  and 

The  creation  of  Illinois  Central  Railroad  Company  by  spe- 
cial act  of  the  legislature  of  the  state  of  Illinois,  dated  Feb- 
ruary 10th,  1851. 

That  the  Illinois  Central  owns  and  operates  about  4,459 
miles  of  road  in  Illinois  and  in  ten  other  skates,  and  its  out- 
standing capital  stock  consists  of  950,040  shares  of  the  par 
value  of  $100  each;  and 

Names  the  president  and  directors  of  the  company. 

That  the  terms  of  ofl&ce  of  directors  Hackstaff,  Fish,  Astor 
and  Harriman  expired  October  16th,  1907,  and  a  meeting  of 
the  stockholders  is  called  to  fill  such  vacancies  at  Chicago, 
Illinois,  on  October  16,  1907. 

That  the  Union  Pacific  Railroad  Company  is  a  corporation 
of  Utah,  and  owns  and  controls  about  5,588  miles  of  road  in 
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TJt&h  and  in  nine  other  states,  and  connects  with  the  Illinois 
Central  at  Omaha  and  through  the  Southern  Pacific,  which 
it  dominates  at  New  Orleans. 

That  Edward  H.  Harriman  is  a  director  in  the  Illinois 
Central,  and  is  also  a  director  in  and  president  of  the  Union 
Pacific,  and  chairman  of  the  executive  committee ;  and  Goelet 
and  Peabody  are  also  directors  of  the  Union  Pacific. 

That  Harriman  *'by  some  means  imknown  to  your  orators 
completely  dominates  and  influences"  all  of  the  Union  Pacific 
directors,  and  all  of  the  Illinois  Central  directors  except  four; 
and  the  directors  so  dominated  ''move  and  act,  speak  and 
vote  iherely  to  register  his  will"  in  all  matters  concerning 
both  companies. 

That  under  the  guidance  of  Harriman  the  Union  Pacific 
has  been  attempting  to  get  control  of  the  Illinois  Central 
in  order  that  it  may  be  operated  as  a  mere  feeder  for  the 
Union  Pacific  and  not  for  its  own  benefit,  to  the  great  dam- 
age of  the  Illinois  Central  and  its  stockholders; 

That  this  design  began  to  show  itself  in  1906,  when  Harri- 
man at  the  stockholders'  meeting,  held  October  17  of  that 
year,  attempted  to  elect  DeForest,  then  a  director  of  the 
Southern  Pacific,  as  a  director  of  the  Illinois  Central ;  Fish  de- 
feated the  election  of  DeForest;  and  because  of  this  Harri- 
man deposed  Fish  from  the  presidency  of  the  Illinois  Cen^ 
tral,  and  elected  Harahan,  who,  as  president  of  the  Illinois 
Central,  is  completely  under  the  control  of  Harriman. 

That  in  1906  the  Union  Pacific  purchased  195,000  shares 
of  the  stock  of  the  Illinois  Central ;  and  also  purchased  nearly 
all  the  stock  (Fish  selling  to  Harriman  6,625  shares  of  the 
common  stock  and  11,925  of  the  preferred  stock)  of  the  Rail- 
road Securities  Company  of  New  Jersey;  using  in  this  last 
purchase  8,769  shares  of  the  Illinois  Central  stock,  thus  re- 
ducing the  holdings  of  the  Union  Pacific  in  the  Illinois  Cen- 
tral to  186,231  shares;  and 

Harriman,  Peabody  and  Goelet  kept  such  proceedings  secret 
until  they  were  revealed  in  January,  1907,  in  an  investigation 
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made  by  the  Inteistate  Commerce  Commiflsion,  aa  appean 
by  the  report  of  that  body^  which  report  is  made  a  part  of 
the  biU. 

That  in  purchasing  the  Securities  Company  atock  the  Union 
Pacific  violated  its  charter  and  the  laws  of  Utah,  and  aneh 
ownership  is  ultra  vires,  and  null  and  void; 

That  the  acquisition  of  29.6  per  cent,  of  the  Illinois  Cen- 
tral stock  by  the  Union  Pacific  is  part  of  an  unlawful  scheme 
in  violation  of  the  laws  of  the  United  States  and  of  the  state 
of  Illinois  to  control  all  interstate  and  foreign  commerce  of 
the  United  States  and  to  eliminate  all  competition  among 
common  carriers  by  land  and  by  sea;  which  control  the  Uni<m 
Pacific  Becks  to  get  by  purchases  of  large  blocks  of  stock  in 
the  principal  transportation  corporations;  (then  follows  the 
names  of  the  corporations,  some  of  which  are  competitors  of 
the  Illinois  Central,  in  which  the  Unicm  Pacific  has  purchased 
stock,  and  a  report  of  the  Inter-State  Commerce  Commission 
setting  forth  such  ownership  in  detail  is  made  a  part  of  the 
bill;)  and  the  ownership  and  control  by  the  Union  Pacific 
of  the  stock  of  these  competing  and  parallel  lines  is  ulira 
vires,  and  the  Union  Pacific  has  no  right  to  vote  the  stock  of 
the  Illinois  Central  for  any  purpose; 

That  the  Union  Pacific  by  its  large  holdings  of  Illinois 
Central  stock  practically  controls  the  elections  of  that  com- 
pany ;  and  the  Union  Pacific  has  not  had  transferred  to  itself 
upon  the  books  of  the  Illinois  Central  any  of  the  186,231 
shares  of  the  Illinois  Central  stock  it  so  purchased,  but  has 
kept  such  stock  in  the  names  of  interposed  persons  who  hold 
the  same  for  the  Union  Pacific,  (these  persons  are  named) ; 
and  it  is  declared  that  such  holdings  are  void  in  law; 

That  the  Railroad  Securities  Company  is  a  New  Jers^ 
corporation  with  power  by  the  second  article  of  its  charter 
to  purchase,  own  and  hold  shares  of  capital  stock  in  railway 
companies,  including  the  right  to  vote  thereon ;  prior  to  Sep- 
tember 18, 1907,  said  company  held  95,000  shares  of  the  capi- 
tal stock  of  the  Illinois  Central,  its  only  assets  ezc^t  cash, 
and  on  that  day  15,000  shares  were  transferred  to  E.  H.  Har- 
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riman  and  others  (who  are  named) ;  these  transfers  were 
made  so  as  to  permit  such  persons  to  vote  at  the  then  coming 
annual  meeting  of  the  Illinois  Central^  and  such  transfers 
are  void  in  law. 

Refers  to  the  Mntaal  Life  Insurance  Company,  (which  has 
been  dismissed  out  of  the  case). 

That  the  Union  Pacific  and  the  Securities  Company  have 
not  nor  has  either  of  them  any  right  to  own  or  hold  or  vote 
stock  of  the  Illinois  Central,  either  in  their  own  names  or  in 
the  names  of  the  interposed  persons. 

That  complainants  made  no  application  to  the  Illinois  Cen- 
tral to  bring  this  suit,  because,  first,  they  are  advised  that 
they  have  such  right  as  individual  stockholders;  second,  it 
would  have  been  an  idle  ceremony  to  have  made  such  appli- 
cation; (a)  eight  of  the  thirteen  directors  of  the  Illinois  Cen- 
tral believe  and  hold  that  the  Union  Pacific  and  the  Securi- 
ties Company  have  and  each  of  them  has  a  legal  and  moral 
right  to  vote  the  stock  they  severally  hold,  and  that  to  bring 
such  a  suit  would  injure  the  Illinois  Central  and  other  large 
business  interests;  (b)  Directors  HArriman,  Gfo^et  and  Pear 
body  are  also  directors  in  the  Union  Pacific,  and  have  partici- 
pated in  the  unlawful  schemes  set  forth  in  the  bill,  and  would 
not  have  permitted  the  suit  to  be  brought,  and  five  other  of 
the  directors,  Astor,  Hackstaff,  Harahan,  Yanderfoilt  and 
Auchincloss  would  have  been  advised  by  Harriman  to  vote 
against  bringing  suit  and  would  have  followed  such  advice; 
(c)  eight  of  said  directors  are  personally  hostile  to  Mr.  Pish, 
and  therefore  would  have  voted  against  the  bringing  of  the 
suit,  and  also  because  they  feared  that  if  the  Union  Pacific 
and  the  Securities  Company  were  not  permitted  to  vote,  Pish 
would  cause  himself  to  be  elected,  and  they  to  be  defeated 
for  re-election  when  their  terms  expired. 

That  it  is  the  intention  of  the  Union  Pacific  and  of  the  Se- 
curities Company  to  vote  all  of  said  stock  in  pursuance  of 
the  design  of  the  Union  Pacific  to  dominate  the  Illinois  Cen- 
tral, and  to  control  and  dominate  inter-state,  intrastate  and 
foreign  commerce  of  the  United  States,  and  to  eliminate  all 
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competition  among  common  carriers,  and  to  these  ends  they 
will  vote  at  the  coming  meeting  to  re-elect  as  directors,  Harri- 
man,  Astor  and  Hackstaff,  who  are  under  the  domination  and 
control  of  Harriman  and  for  some  fourth  person  to  be  selected 
by  Harriman;  and  said  stock  wilL  be  voted  at  subsequent 
elections  so  as  to  eliminate  all  not  under  the  influence  of  the 
Union  Pacific,  whereby  the  Union  Pacific  will  succeed  pro 
t<mto  in  carrying  its  illegal  purpose  into  effect,  contraiy  to 
the  laws  and  public  poUey  of  this  state  and  to  the  great  end 
irreparable  damage  and  injury  of  complainants;  and  it  is  the 
intention  of  the  officers  of  the  Illinois  Central  to  permit  such 
stock  to  be  so  illegally  voted,  and  complainants  have  no  rem- 
edy except  in  a  court  of  equity. 

Prays  that  an  injunction  issue  preventing  the  defendants^ 
who  are  named,  from  permitting  the  Union  Pacific  and  the 
Securities  Company  to  vote  said  stock  whether  held  in  the 
names  of  said  companies  or  in  the  names  of  interposed  per- 
sons, at  the  coming  annual  meeting  or  any  adjournment 
thereof;  and  that  the  Union  Pacific  and  the  Securities  Com- 
pany and  each  of  them  refrain  from  voting  such  stock;  that 
the  injunction  be  made  perpetual;  that  it  may  be  decreed 
that  neither  the  Union  Pacific  nor  the  Securities  Company 
has  any  right  to  vote  any  stock  it  may  own  of  the  Illinois  Cen- 
tral at  any  meeting  of  the  stockholders  of  the  latter  company; 
that  said  stock  held  by  others  for  the  Union  Pacific  and  for 
the  Securities  Company  may  be  decreed  to  belong  to  said 
companies  respectively,  and  that  their  purchases  of  said  stock 
be  declared  null  and  void,  and  said  companies  be  ordered  to 
sell  the  same;  prayer  for  process;  and  general  prayer  for  re- 
lief. 

The  bill  was  verified  by  Mr.  Fish.  He  also  made  an  affi- 
davit alleging  that  as  the  defendants  were  non-residents  and 
the  date  of  the  annual  meeting  of  the  stockholders  of  the 
Illinois  Central  was  but  two  days  away,  it  was  impossible  to 
give  personal  notice  to  them. 

Upon  the  filing  of  a  bond  in  the  sum  of  $10,000,  a  prelimr 
inary  injunction,  as  prayed  for  in  the  bill,  was  issued. 
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The  next  day  the  parties  came  before  the  court,  and  as  the 
time  intervening  between  then  and  the  date  of  the  annual 
meeting  was  not  sufficient  for  a  proper  discussion  and  de- 
cision of  the  questions  involved  in  the  motion  then  made  to 
dissolve  the  injunction,  by  agreement  of  the  parties,  an  order 
was  entered,  providing  that  the  meeting  should  go  on,  but  if 
at  such  meeting  it  appeared  that  the  counting  of  the  votes 
of  the  enjoined  stock  would  make  a  difference  in  the  result 
of  the  election,  then  the  stockholders'  meeting  should  be  ad- 
journed to  December  18th,  1907. 

During  the  progress  of  the  meeting  it  did  appear  that  the 
votes  of  the  enjoined  stock  were  necessary  to  ai>  election,  and 
thereupon  the  meeting  was  adjourned  to  December  18th, 
1907. 

When  that  day  came  counsel  were  in  argument  upon  a  mo- 
tion to  dissolve  the  injunction,  and  for  that  reason  the  meet^ 
ing  was  postponed  to  March  2nd,  1908. 

The  Union  Pacific  filed  its  answer  to  the  bill,  in  which  it 
admits  the  preliminary  averments  of  the  bill ;  states  that  the 
lines  of  the  Illinois  Central  are  connecting  lines,  and  are  not 
parallel  or  competing  with  any  of  the  lines  of  the  Union  Pa- 
cific or  of  the  Southern  Pacific.  Denies  all  domination  by 
Harriman,  as  averred  in  the  bill,  or  that  it  is  attempting  to 
get  control  for  its  own  purposes  of  the  Illinois  Central. 

Asserts  that  by  the  terms  of  its  charter  it  has  power  to 
buy  and  hold  stock  in  the  Illinois  Central,  and  such  purchases 
are  not  in  violation  of  law ;  that  it  is  in  position  to  give  much 
of  its  Eastern  tonnage  to  the  Illinois  Central  or  send  it  over 
rival  lines;  that  Fish  recommended  the  construction  of  the 
line  which  connects  the  Illinois  Central  with  defendant's 
road. 

Admits  the  purchase  by  it  in  1906  of  186,231  shares  of  the 
stock  of  the  Illinois  Central,  which  it  yet  holds  as  beneficial 
owner,  the  stock  standing  in  the  names  of  firms  and  individ- 
uals mentioned  in  the  bill ;  denies  that  such  stock  was  put  in 
those  names  for  the  purpose  of  concealment,  but  says  the 
stock  so  stood  when  it  was  bought,  and  it  was  so  left,  as  is  the 

38 
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many  years  owned  and  voted  stock  in  the  Illinois  Central 
and  have  known  and  acquiesced  and  ratified  the  right  of  the 
Securities  Company  to  vote,  and  are  thereby  estopped;  Em.- 
rich  bought  his  five  shares  of  stock  from  persons  who  had  ap- 
proved the  ownership  of  its  stock  by  the  Securities  Company, 
and  he  is  thereby  estopped ;  and  Harahan  states  he  will  vote 
for  such  persons  as  in  his  judgment  are  best  qualified  to 
serve  the  best  interests  of  the  Illinois  Central. 

The  answer  of  the  Railroad  Securities  Company  among^ 
other  things — 

Avers  that  it  is  an  investment  company,  organized  under 
the  laws  of  New  Jersey,  and  its  powers  as  a  corporation  are 
correctly  set  forth  in  the  bill  of  complaint  and  its  charter, 
therein  referred  to;  that  in  1900  it  bought  of  Fish  and  his 
associates  about  80,000  shares  of  the  capital  stock  of  the  Illi- 
nois Central,  and  for  the  stock  then  sold  to  it  by  Fish  it  paid 
him  $2,650,000,  and  all  of  such  stock  was  forthwith  registered 
upon  the  stock  books  of  the  Illinois  Central  in  the  name  of 
this  defendant,  and  ever  since  it  has  been  the  registered  owner 
and  holder  of  many  thousands  of  shares  of  the  Illinois  Cen- 
tral stock,  and  has,  with  the  knowledge  and  acquiescence  of 
all  other  stockholders,  exercised  all  the  rights  of  ownership; 
in  March,  1901,  it  purchased  and  paid  for  7,747  other  shares 
of  such  stock;  in  December,  1901,  it  purchased  and  paid  for 
16,000  other  shares  of  said  stock;  in  December,  1902,  it  pur- 
chased and  paid  for  19,200  other  shares  of  such  stock,  and  at 
each  annual  meeting  it  has  voted  its  registered  stock  through 
Fish  as  its  proxy. 

(The  answer  then  repeats  the  statements  made  in  the  an- 
swer of  the  Union  Pacific  as  to  the  candidacy  of  Fish  and  hia 
efforts  in  that  regard.) 

That  Fish,  from  1900  to  November  12,  1906,  owned  about 
one-third  of  the  stock  of  the  defendant  company,  and  was  a 
director  thereof  from  1901  to  December,  1906,  and  also  its 
vice-president  from  1902  to  December,  1906. 

Sets  up  the  deposit  of  80,000  shares  of  its  Illinois  Central 
stock  with  the  United  States  Trust  Company,  the  issue  of  the 
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same  amount  of  Illinois  Central  Stock  Interest  Certificates, 
which  have  been  widely  sold,  and  all  now  in  the  hands  of  nu- 
merous investors  in  reliance  ui)on  the  right  of  this  defendant 
to  own  and  to  vote  such  stock ;  the  complainants  or  the  previ- 
ous owners  of  the  shares  of  stock  now  held  by  them,  knew  all 
these  things,  as  did  the  Illinois  Central  and  all  its  stockhold- 
ers; therefore  complainants  have  acquiesced  in  and  ratified 
the  right  of  this  defendant  to  own  and  vote  its  said  stock, 
and  are  estopped  to  deny  the  same; 

Avers  that  it  proposes  to  vote  its  said  stock  at  the  coming 
meeting  against  Fish  and  for  the  re-election  of  Astor,  Harri- 
man  and  Haekstaff  as  directors  of  the  Illinois  Central,  and 
for  a  fourth  man  who  shall  be  honest,  independent  and  not 
connected  with  the  Union  Pacific,  and 

Avers  its  right  to  vote  the  said  stock  is  an  important  ele- 
ment in  the  ownership  thereof;  it  is  a  property  right;  and  its 
right  of  ownership  and  of  voting  is  not  in  contravention  of 
any  law  of  this  state. 

The  answer  of  Illinois  Central  Railroad  Company,  among 
other  things,  denies  that  Edward  H.  Harriman  completely 
dominates  and  influences  any  of  the  directors  of  that  com- 
pany and  denies  that  any  of  said  directors  is  so  under  the 
influence  of  Mr.  Harriman  that  he  moves,  acts,  speaks  and 
votes  merely  to  register  his  will  in  all  matters  concerning 
said  Union  Pacific  Railroad  Company  and  said  Illinois  Cen- 
tral Railroad  Company.  It  avers  that  in  no  transaction  of 
any  kind  between  said  two  companies  has  any  director  of  the 
Illinois  Central  Railroad  Company  voted  prejudicially  to  its 
interest;  that  thefre  have  been  no  contracts  or  dealings 
brought,  within  the  last  two  years,  before  said  board  for  ac- 
tion, that  the  only  dealings  between  said  two  companies  have 
been  agreements  for  connecting  their  tracks  and  the  use  of 
the  station  of  the  Union  Pacific  Railroad  Company  at  Omaha, 
both  of  which  were  negotiated  and  recommended  by  Mr. 
Fish,  and  for  interchange  of  traffic  and  division  of  rates,  and 
that  in  respect  of  these,  no  change  has  been  made  or  proposed 
within  the  last  year.     It  denies  that  a  stockholder  owning  and 
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controlling  the  proportion  of  the  capital  stock  alleged  to  be 
owned  and  controlled  by  the  Union  Pacific  Railroad  Com- 
pany can  entirely  control  a  stockholders'  meeting  of  the  Illi- 
nois Central  Railroad  Company,  because  such  a  holding  is  a 
minority  and  could  be  completely  paralyzed  by  the  outstand- 
ing majority.  In  respect  to  the  allegations  of  section  19A, 
the  answer  admits  that  complainants  made  no  application  to 
the  board  of  directors  of  the  Illinois  Central  Railroad  to 
bring  the  suit.  It  denies  that  is  a  sufficient  excuse  for  not 
making  such  application.  The  answer  avers  that  the  suit 
is  one  which  concerns  all  of  the  stockholders  as  a  body,  and 
that  the  company,  as  representing  all  the  stockholders,  could 
have  brought  such  a  suit  in  its  own  name.  It  denies  that 
it  would  have  been  an  idle  ceremony  to  have  made  such  ap- 
plication. It  denies  that  a  majority  of  said  board  believed, 
held  and  maintained  when  said  suit  was  brought,  and  that 
they  had  been  advised  that  said  Union  Pacific  Railroad  Com- 
pany and  said  Railroad  Securities  Company  had  each  a  moral 
or  legal  right  to  hold  and  vote  all  or  any  part  of  said  stock, 
and  that  therefore  they  would  have  regarded  the  bringing  of 
such  suit  as  a  groundless  and  vexatious  action,  and  that  they 
had  been  advised,  informed  and  believed  that  the  bringing 
of  such  a  suit  would  injure  large  interests  throughout  the 
country,  and  corporations  in  which  they  were  stockholders, 
bondholders  or  directors,  or  that  it  would  injure  the  DlinoiB 
Central  Railroad  Company.  It  avers  that  no  such  question 
arose  in  any  way  or  was  presented  for  consideration,  before 
this  suit  was  brought,  and  that  the  bringing  of  the  suit  was 
a  surprise  to  said  directors,  and  for  the  first  time  presented 
to  their  minds  the  questions  involved  in  it,  and  that  they 
had,  when  this  suit  was  brought,  been  given  no  advice  upon 
the  subject,  had  not  considered  it,  and  had  formed  no  opinion 
or  judgment  as  to  the  propriety  or  right  of  bringing  it,  or 
what  effect  the  bringing  of  such  a  suit  would  have  upon  their 
interests,  or  those  of  the  Illinois  Central  Railroad  Company. 
It  does  not  admit  that  the  fact  that  Messrs.  Harriman,  Pea- 
body  and  Goelet  are  directors  and  stockholders  in  the  Union 
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Pacific  Railroad  Company  would  preclude  them  from  form- 
ing a  just  opinion  and  acting  justly  upon  a  questicwi  of  that 
character,  if  proi)erly  presented  to  them  in  their  capacity  of 
Directors  of  the  Illinois  Central  Railroad  Company.  It  de- 
nies that  Messra  Astor,  Hackstaflf,  Harahan,  Vanderbilt  and 
Auchincloss  would  not  have  voted  for  any  resolution  to  bring 
such  suit  if  earnestly  advised,  solicited  and  directed  by  said 
Harriman  not  to  do  so»  and  says  they  would  have  voted  in 
the  negative  only  if  it  appeared  from  the  facts  presented  to 
the  board  that  it  would  not  have  been  for  the  interests  of  the 
Illinois  Central  Railroad  Company  to  have  such  suit  brought. 
It  denies^that  any  or  all  of  said  directors  of  the  Illinois  Cen- 
tral Railroad  Company  are  intellectually  or  otherwise  abso- 
lutely under  the  influence,  control  and  domination  of  said 
Harriman,  and  that  they  have  always  followed  his  advice, 
opinion,  suggestion  and  direction  in  all  matters  which  come 
for  consideration  before  said  Board  of  Directors  of  the  Illi- 
nois Central  Railroad  Company.  It  avers  that  said  Harri- 
man never  at  any  time  advised,  solicited  or  directed  said  di- 
rectors, or  any  of  them,  against  the  bringing  of  any  such  suit. 
It  then  shows  the  length  of  the  respective  terms  of  office  and 
the  number  of  shares  of  stock  held  by  Directors  Astor,  Hack- 
staff,  Harahan,  Vanderbilt,  Auchincloss  and  Harriman.  It 
denies  that  there  is  such  personal  hostility  of  eight  of  the 
directors  of  the  Illinois  Central  Railroad  Company  toward 
Mr.  Fish  as  would  have  made  them  vote  against  any  resolu- 
tion or  direction  to  bring  this  suit,  or  any  suit  having  a  sim- 
ilar object.  It  avers  that  much  of  the  hostility  now  existing 
between  said  directors  and  said  complainant  has  been  engen- 
dered by  this  suit  and  the  charges  made  in  it  by  said  com- 
plainant against  said  directors.  It  avers  that  there  is  no  hos- 
tility on  the  part  of  said  directors  toward  any  of  the  other 
complainants*  and  that  there  was  not  and  now  is  not  any  such 
hostility  to  complainant  Fish  as  would  make  them  disregard 
their  duty  as  directors  upon  any  matters  properly  presented 
for  their  consideration,  even  though  proposed  by  said  com- 
plainant.   It  avers  that  no  such  question  as  voting  said  stock, 
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or  such  plan  of  said  complainant  Fish  to  exclude  the  voting 
of  same  at  the  instant  and  succeeding  stockholders'  meetings 
and  thereby  control  and  vote  the  majority  of  the  stock  so  as 
to  oust  said  directors,  arose  prior  to  the  filing  of  this  suit, 
and  that  no  such  consideration  was  apparent  when  the  direc- 
tors should  have  been  applied  to  to  bring  suit,  and  avers  that 
the  allegations  in  said  paragraph  show  no  sufficient  reason 
for  not  applying  to  the  board  of  directors  of  the  company 
to  authorize  the  bringing  of  this  suit.  It  denies  that  irrepar- 
able injury  can  or  will  come  to  the  Illinois  Central  Railroad 
Company,  or  its  stockholders,  from  re-electing  said  directors, 
Harriman,  Astor  and  Hackstaff.  It  x>oints  out  that  the  bill 
does  not  show  that  any  action  is  about  to  be  taken,  or  that 
any  is  imminent  or  contemplated,  of  any  character  affecting 
its  relations  with  the  Union  Pacific  Railroad  Company,  and 
that  no  irreparable  injury  is  in  any  manner  shown,  and  avers 
that  if  at  any  time  the  directors  of  the  Illinois  Central  Rail- 
road Company  should  take  or  be  about  to  take  any  action 
which  would  be  prejudicial  to  the  interests  of  said  company, 
the  courts  can  enjoin  or  nullify  such  action. 

Affidavits  of  defendants  Astor,  Hackstaff,  Harahan,  Yan- 
derbilt  and  Auchincloss  show : 

1.  Each  denies  that  he  is  dominated  by  Harriman. 

2.  Each  says  that  in  no  transaction  between  the  Union 
Pacific  and  the  Illinois  Central  has  he  voted  against  the  in- 
terests of  the  latter  company.  That  within  two  years  no  con- 
tract between  the  two  companies  has  been  brought  before  the 
board  of  directors  of  the  Illinois  Central ;  and  the  only  deal- 
ings between  them  have  related  to  track  connections  and  sta- 
tion privileges,  both  of  which  were  negotiated  and  recom- 
mended by  Fish;  and  that  as  to  traffic  and  rates  no  change 
has  been  made  or  proposed  within  the  last  year. 

3.  Denies  that  an  application  to  the  company  to  bring  this 
suit  would  have  been  an  idle  ceremony.  (Then  follows,  sub- 
stantially in  the  language  of  the  answer  of  the  Illinois  Cen- 
tral, a  detailed  denial  of  the  charges  in  that  behalf  contained 
in  the  bill.) 
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4.  Each  states  the  time  he  has  been  a  director  or  oflBcer  of 
the  Illinois  Central,  and  the  number  of  shares  of  stock  he 
holds. 

5.  Denies  that  he  has  any  hostility  towards  Fish  or  any  of 
the  other  complainants  that  would  have  made  him  disregard 
his  duty  to  the  Illinois  Central. 

6.  Says  that  no  question  as  to  voting  this  stock  or  to  ex- 
elude  the  same  arose  prior  to  the  filing  of  this  suit. 

7.  Denies  that  any  irreparable  injury  can  or  will  come 
from  his  re-election  as  a  director  of  the  company. 

Affidavits  of  Harriman,  Goelet  and  Peabody  show: 

Goelet  and  Peabody  deny  that  they  are  dominated  by  Har- 
riman. Harriman  denies  that  he  dominates  or  influences 
any  of  the  directors  of  the  Dlinois  Central  as  charged. 

Repeats  paragraphs  2  and  3  of  the  Astor  et  oZ.  affidavit 

Each  says  the  fact  that  he  is  a  director  of  the  Union  Pacific 
does  not  preclude  him  from  acting  justly  towards  the  Illinois 
Central. 

Goelet  and  Peabody  each  denies  that  he  is  under  the  in- 
fluence of  Harriman,  or  that  he  has  acted  in  any  manner  than 
in  accordance  with  his  own  judgment. 

Harriman  denies  that  he  ever  advised  any  director  of  the 
Illinois  Central  to  vote  against  the  bringing  of  any  such  suit. 

Repeats  paragraphs  5,  6  and  7  of  the  Astor  et  al.  affidavit. 

Affidavit  of  Walter  Luttgen  substantially  repeats  para- 
^aphs  1,  3  and  6  of  the  Astor  et  al,  affidavit. 

For  reasons  given  in  the  opinion  filed  herein  the  report  of 
the  interstate  commerce  commission  is  not  abstracted.  Other 
affidavits  were  filed  by  the  contending  parties  as  to  what  oc- 
curred between  them  from  the  summer  of  1906  down  to  the 
close  of  the  ai^ument ;  but.  as  they  are  not  vital  to  the  pres- 
ent motion,  they  are  not  abstracted. 

Mr.  Pish  files  an  affidavit  stating  that  when  he  voted  the 
Securities  Company  stock  he  always  believed  he  had  a  legal 
right  to  so  vote  until  advised  to  the  contrary  in  September, 
1907.  Mr.  Emrich  by  affidavit  shows  that  the  Union  Pacific 
now  owns  all  of  the  stock  of  the  Securities  Company,  except 
45.2  shares. 
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Bbiep  op  Complainants. 

Henry  W.  Leman,  Edgar  F.  Farrar  and  Frank  H.  Culver, 
attorneys  for  complainants. 


As  the  Union  Pacific  Railroad  Company  owns  and  controls 
every  share  of  stock  in  the  Railroad  Securities  Company,  the 
latter  disappears  as  a  factor  in  this  case,  and  if  the  Union 
Pacific  Company,  on  grounds  of  public  policy,  cannot  directly 
hold  or  vote  d£ock  in  the  Illinois  Central  Company,  it  cannot 
do  so  indirectly  through  a  holding  corporation  of  which  it 
is  the  sole  stockholder.  Morris  v.  Pugh,  3  Burr.  1243 ;  Mora- 
wetz  on  Private  Corporations  (2nd  Ed.)  1;  State  v.  Stcmdard 
Oil  Co,,  49  Ohio  St.  137;  People  v.  North  River  Sugar  Eefin^ 
ing  Co,,  121  N.  Y.  582 ;  United  States  v.  Milwaukee  Refrige- 
rator Transit  Co.,  142  Fed.  247,  252;  Southern  Electric  Se- 
curities Co.  V.  State,  44  South.  785;  Ford  v.  Chicago  MUk 
Shippers'  Asso,,  155  111.  166;  Stockton  v.  Central  R.  R.  Co,, 
50  N.  J.  Eq.  52;  Central  R,  R.  Co.  v.  Penn,  Co.,  31  N.  J.  Eq. 
475. 

(a)  Where  a  corporation  cannot  hold  and  vote  stock  in  an- 
other company  in  its  own  name,  it  cannot  do  so  in  the  name 
of  interposed  persons.  Clark  v.  Central  R,  R.  of  6a,,  50  Fed. 
338;  Great  Eastern  Ry,  v.  Turner,  L.  R.  8  Ch.  149;  Central 
R,  R.  Co.  V.  Pa.  R.  R.  Co.,  31  N.  J.  Eq.  475;  Marble  Co.  v. 
Harvey,  92  Tenn.  115;  Mack  v,  DeBardeleben,  90  Ala.  396; 
Campbell  v.  Poultney,  6  Gill.  &  J.  94;  State  v.  Hwnlon,  28 
Vt.  594;  Martin  v,  Ohio  Stove  Co.,  78  111.  App.  105;  Union 
Traction  Co.  v.  Chicago,  199  111.  Q29;  Buie  v.  Chicago,  etc., 
R.  Co,,  55  L.  R.  A.  861. 

n 

Under  the  law  and  public  policy  of  the  State  of  Illinois 
the  Union  Pacific  Railroad  Company  is  without  power  to 
hold  and  vote  stock  in  the  Illinois  Central  Railroad  Company. 

1.  The  general  rule  of  the  American  common  law  that  one 
corporation  cannot  own  stock  in  another  corporation  prevails 
in   Illinois.     Departures   from  that  rule   are  permitted  in 
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specific  cases  by  specific  statutes,  but  these  departures  can- 
firm  and  do  not  overthrow  the  rule.  People  v.  Pullman  Car 
Co.,  175  ni.  159 ;  People  v.  Chicago  Oas  Trust  Co.,  130  lU. 
268,  286;  McCoy  v,  World's  Columbian  Exposition,  87  111 
App.  605,  607,  186  111.  356,  360;  MaHvn^  v.  Ohio  Stove  Co., 
78  111.  App.  105,  108;  Veto  Message  of  Governor  Fifer  of 
Illinois  to  bill  allowing  certain  corporations  to  hold  stock  in 
railroad  companies,  1891. 

The  prevailing  doctrine  in  America  is  that  one  corporation 
cannot  become  a  stockholder  in  another  corporation  unless 
power  to  do  so  is  specifically  granted  in  its  charter  or  neces- 
sarily implied  from  it.  Hafer  v.  N.  T.  L.  E,  (&  W.  By.,  14 
Weekly  Law  Bui.  68;  Milhank  v.  New  York,  etc..  By.  Co.,  64 
How.  Pr.  20;  Parsons  v.  Tacoma,  etc..  By.  Co.,  25  Wash.  492; 
Pearson  v.  Concord  B.  B.  Co.,  62  N.  H.  537 ;  Central  B.  B.  v. 
Collins,  40  Qa.  582 ;  Hazelhurst  v.  Savannah  By.  Co.,  43  Ga. 
13;  Central  B.  B.  of  N.  J.  v.  Pa.  B.  B.,  31  N.  J.  Eq.  475; 
Elkins  V.  Camden,  etc.,  B.  B.,  36  N.  J.  Eq.  5;  Deny  Hotel  Co. 
V.  Schram,  6  Wash.  134 ;  McOinnis  v.  Mining  Co.,  75  Pac.  89 ; 
BaiLway  Co.  v.  Iron  Co.,  46  Ohio  St.  44;  Easen  v.  Buckeye 
Brewing  Co.,  51  Fed.  156;  Franklin  Bank  v.  Commercial 
Bank,  36  Ohio  St.  350;  Sumner  v.  Marcy,  3  Woodbury  & 
Minot,  105;  N.  0.  S.  S.  Co.  v.  Ocean  Dry  Dock  Co.,  26  La. 
Ann.  175 ;  State  v.  Newman,  51  La.  Ann.  833 ;  Lester  v.  Be- 
mis  Lumher  Co.,  74  S.  W.  518;  McCamphell  v.  Fountain 
Head  B.  B.,  77  S.  W.  1070;  Franklin  v.  Lewiston  Inst.,  ^% 
Me.  43;  Marhury  v.  Ky.  Union  Land  Co.,  62  Fed.  335;  Mar- 
hie  Co.  V.  Harvey,  92  Tenn.  115;  DeLavergne  Co.  v.  German 
Savings  Inst.,  175  U.  S.  .40 ;  Central  Tra/nsportation  Co.  v. 
Pullman  Co.,  139  U.  S.  24 ;  California  Bank  v.  Kennedy,  167 
U.  S.  362,  367;  First  National  Bank  of  Converse,  200  U.  S. 
425,  429 ;  Coler  v.  Tacoma  By.  &  Power  Co.,  65  N.  J.  Eq.  351 ; 
Cook  on  Corporations  (5th  Ed.)  p.  679;  Green's  Brice's  Ultra 
Vires,  p.  95;  1  Yale  Law  Journal  (''Voting  Trusts") ;  First 
Natl  Bank  v.  Nat 'I  Exchange  Bamk,  92  U.  S.  122,  128;  Wood 
on  Railroads,  sec.  174;  Thomas  v.  B.  B.  Co.,  101  U.  S.  83;  Ore- 
gon  By.  v.  Oregonian  By.,  130  U.  S.  22 ;  Am.  Loan  dt  Tr.  Co. 
V.  M.  it  N.  Co.,  157  111.  641. 
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2.  The  law  and  public  policy  of  Illinois  prohibit  one  rail- 
road company  from  owning  stock  in  another  corporation.  To 
this  rule  there  are  two  strictly  limited  exceptions.  Sec.  13, 
General  Railroad  Incorporation  Act  of  Ills.  Nov.  5,  1849 ;  sec 
14,  General  Railroad  Incorporation  Act  of  Ills.  1872 ;  Amend- 
ment of  1891  to  sec.  14,  R.  R.  Inc.  Act  of  1872 ;  Act  of  Jan.  1, 
1875  (Union  Depot  Corporations)  Kurd's  1906  Stat.  1575. 

(a)  From  1854  to  1874  the  public  policy  of  Illinois  was 
to  permit  the  consolidation  of  foreign  and  domestic  connect- 
ing lines.  Act  of  Feb.  28,  1854,  specifically  repealed  by  spe- 
cification No.  237  of  Act  of  Mch.  31,  1874;  Am.  Loan  &  Trust 
Co,  V.  M.  &  N,  Co.,  157  111.  641 ;  Ratificatory  Act  of  June  4, 
1897,  Kurd's  1906  Stat  p.  1607;  Act  of  May  27,  1907  (Laws 
1907)  p.  473;  Act  June  14,  1883  (Laws  1883  p.  124)  Kurd's 
1906  Stat  pp.  1573,  1606,  1611;  L.  &  N,  Ry,  v.  Kentucky, 
161  U.  S.  684;  Mackintosh  v.  Flint  &  P.  M.  Ry.  Co.,  34  Fed. 
614;  Elkins  v.  Camden  &  A.  Ry.,  36  N.  J.  Eq.  12;  Hafer  v. 
N.  T.,  L.  E.,  etc.,  Ry.  Co.,  14  Wkly.  Law  Bui.  66. 

3.  The  Union  Pacific  Railroad  Company  as  a  foreign  cor- 
poration, has  no  greater  rights  in  Illinois  to  own  stock  in  an 
Illinois  Railroad  Company  than  a  domestic  railroad  company 
of  that  state  would  have.  Carroll  v.  City  of  East  8t.  Louis, 
67  111.  571,  577,  578;  Bank  of  Augusta  v.  EarU,  13  Pet.  519; 
Runyan  v.  Coster,  14  Pet  122 ;  Haaelton  Boiler  Co.  v.  Tripod 
Boiler  Co.,  142  111.  505 ;  Harding  v.  Am.  Glucose  Co.,  182  111. 
551,  616;  Stevens  v.  Pratt,  101  111.  217;  sec.  26,  General  In- 
corporation Act  of  Illinois,  Kurd's  Rev.  Stat.  1906,  p.  501; 
Barnes  v.  Suddard,  117  111.  237;  Pennsylvania  Co.  v.  Bau- 
erle,  143  lU.  459;  Granite  Asso.  v.  Lloyd,  145  111.  620;  People 
V.  Van  Cleave,  187  111.  125 ;  Illinois  Foreign  Corporation  Act 
of  1905;  Matter  of  Bronson,  150  N.  Y.  1;  Southern  Electric 
Co.  V.  State,  41  So.  791;  Female  Academy  v.  Sullivan,  116 
111.  382,  384;  Farmers'  Loan  &  Trust  Co.  v.  Elevated  R.  «. 
Co.,  173  111.  439;  People  v.  Van  Cleave,  187  lU.  125;  North 
Am.  Ins.  Co.  v.  Tales,  214  111.  272 ;  Franklin  Life  Ins.  Co.  v. 
People,  200  111.  619 ;  Hannibal  &  St.  J.  R.  Co.  v.  Crane,  102 
HI.  249 ;  Mead  v.  Davies,  84  111.  App.  558 ;  Parsons  v.  Tacoma 
Smelting  &-  Refining  Co.,  25  Wash.  492;  Coler  v.  Tacoma  Ry. 
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*  Power  Co,;  64  N.  J.  Eq.  131,  reversed  in  65  N.  J.  Eq.  347^ 
351 ;  People  v.  Chicago  Gas  Trust,  130  111.  294. 

(a)  Negligence  in  enforcing  the  statute  by  government  offi- 
cers is  no  defense  to  this  suit  Northern  Securities  Case,  193 
U.  S.  279. 

4.  It  is  against  the  public  policy  of  the  State  of  Illinois  for 
one  railroad  company  to  hold  stock  at  the  same  time  in  par- 
allel and  competing  lines  within  its  limits,  and  hence  under 
the  conceded  facts  of  this  case  the  attempt  of  the  Union  Pa- 
cific Company  to  acquire  stock  in  the  Illinois  Central  Com- 
pany was  ultra  vires  and  void  by  the  law  of  Illinois. 

All  combinations,  trusts  or  monopolies  are  prohibited  by 
the  laws  and  decisions  of  Illinois.  Hurd's  Statutes  Ch.  38, 
sec.  269;  Harding  v,  American  Glucose  Co.,  182  111.  551; 
People  v.  Chicago  Gas  Trust  Co.,  130  111.  268;  MaHvn  v.  Ohuy 
Stove  Co.,  78  111.  App.  105. 

All  purchases,  consolidations  or  leases  of  parallel  and  com- 
peting lines  of  railroad  are  specially  prohibited.  Constitu- 
tion, art.  XI,  sec.  11;  Hurd's  Statutes,  sec.  57,  ch.  32,  p.  509; 
sec.  23,  ch.  114,  p.  1569 ;  sec.  39,  ch.  114,  p.  1572 ;  sees.  42  and 
47,  ch.  114,  p.  1573;  sees.  196  and  197,  ch.  114,  pp.  1606-7; 
sec.  218,  ch.  114,  pp.  1611-12;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  275,  332;  Chicago,  etc.,  Coal 
Co.  V.  People,  114  111.  App.  75 ;  Dunbar  v.  American  Tel.  Co., 
224:  111.  9;  Bigelow  v.  Calumet  &  Eecla  Co.,  155  Fed.  869; 
Central  Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  672;  L.  &  N.  JB. 
Co.  V.  Kentucky,  161  U.  S.  698;  Intersiate  Commerce  Com^n 
V.  Harnman,  157  Fed. (Jan.  15,  1908). 

5.  The  Union  Pacific  Railroad  Company  has  no  right  to^ 
hold  and  own  stock  of  the  Illinois  Central  Railroad  Company 
as  part  of  an  unlawful  scheme  to  suppress  competition  in 
violation  of  the  anti-trust  laws  of  the  United  States.  Norths 
em  Securities  Co.  v.  United  States,  193  U.  S.  197 ;  Bigelow  v. 
Calumet  &  Hecla  Co.,  155  Fed.  869. 

III. 

The  Railroad  Securities  Company  has  no  power  to  own  or 
vote  stock  in  the  Illinois  Central  Railroad  Company.    Ditt-^' 
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man  v.  Distilling  Co,,  64  N.  J.  Eq.  537 ;  CarroU  v.  Eatt  St. 
Louis,  67  m.  571;  People  v.  Chicago  Oas  Trust,  130  111.  286, 
293,  295;  Oregon  Ry.  Co,  v,  Oregon  Ry.  Co,,  130  U.  S.  22; 
N,  0.  &  CarroUton  R,  R,  v.  City,  34  La.  Ann.  441;  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  666. 

IV. 

There  is  no  estoppel,  laches  or  acquiescence,  against  com- 
plainants in  favor  of  the  Railroad  Securities  Company. 
George  v.  Central  R.  R.,  101  Ala.  607,  619 ;  State  ex  reV.  v. 
Neuman,  51  La.  Ann.  833 ;  State  v.  Port  Royal  Ry.,  45  S.  C. 
470,  472,  483;  Durkee  v.  People,  53  111.  App.  396,  aflfd.  155 
111.  354;  People  v.  Brown,  67  111.  435;  Holcomb  v.  Boynton, 
151  lU.  275;  CampbeU  v.  Ooodall,  54  HI.  App.  26;  Brant  v, 
Virginia  Cod  &  Iron  Co.,  93  U.  S.  335. 

No  estoppel  can  arise  against  the  complainants^  because 
the  claimed  rights  of  defendant  are  vltra  vires  in  the  true 
sense.  National  Home  Building  Asso.  v.  Horns  Savings  Bank, 
181  ni.  35;  California  Bank  v.  Kennedy,  167  U.  S.  362,  367; 
DeLavergne  Co.  v.  Oerma/n  Savings  Bank,  lib  U.  S.  59 ;  First 
National  Bank  v.  Converse,  200  U.  S.  425 ;  Merchants'  Nat. 
Bank  v.  Wehrm^n,  202  U.  S.  295;  TJumas  v.  R.  R.  Co.,  101 
U.  S.  83. 

V. 

The  complainants  have  the  right  to  maintain  this  bill. 
Where  a  corporation  ultra  vires  has  acquired  a  majority  of 
the  stock  in  a  corporation,  any  stockholder  has  the  equitable 
right  to  maintain  a  bill  in  his  own  right  to  restrain  the  vot- 
ing of  such  stock.  Perry  Co.  v.  Stebbins,  66  111.  App.  427 ;  re- 
versed in  Stebbins  v.  Perry  Co.,  167  111.  567 ;  Dunbar  v.  Amer- 
ican Tel,  Co,,  224  111.  9,  26 ;  Bigelow  v.  Calumet  <fe  Heda  Co., 
155  111.  879;  Taylor  v.  So.  Pac.  Co,,  122  Fed.  147;  Lucas  v. 
Milliken,  139  Fed.  866;  Higgins  v.  B.  &  0.  R.,  99  Fed.  641; 
MUbank  v,  N.  7.,  L,  E.  &  W.  R.  Co,,  64  How.  Pr.  20;  Hafer 
V.  N,  r.,  L.  E,  &  W.,  14  Wkly.  Law  Bui.  68;  Parsons  v.  To- 
com^a  Ry.  Co.,  25  Wash.  92 ;  HiUes  v.  Parish.  14  N.  J.  Eq. 
380;  Campbell  v.  Poultney,  6  Gill  &  J.  94;  Webb  v.  Ridgely, 
38  Md.  364. 
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VI. 

The  motives  actuating  the  oomplainants  to  bring  the  bill 
are  immaterial,  if  they  have  the  right  to  bring  it.  Stone  v. 
Eellogg,  62  HI.  App.  444,  affirmed,  165  111.  192;  Mexicwn  Co. 
V.  Mexican  Co.,  61  111.  App.  354;  Missouri  By.  Co.  v.  Flanni- 
gan,  47  HI.  App.  322 ;  Elkvns  v.  Camden  R.  R.,  36  N.  J.  Eq.  5 ; 
ToUr  V.  East  Tenn.  R.  B.,  67  Fed.  168,  177;  Ramsay  v. 
Gould,  57  Barb.  (N.  Y.)  398,  402;  Cook  on  Corporations  (4th 
ed.)  pp.  1893,  1894;  Morawetz,  Private  Corporations  (2nd 
ed.)  sees.  260,  266. 

VII. 

The  bill  does  show  an  impending  injury  to  the  complain- 
ants, it  is  not  premature,  and  makes  a  case  for  an  injunction 
both  preliminary  and  final.  Fleisohman  v.  Young,  9  N.  J. 
Eq.  620;  Young  v.  Grundy,  6  Cranch,  51;  Beach  on  Injunc- 
tions, sees.  286,  287,  290,  307,  308;  Boston  FranJdinite  Co.  v. 
N.  J.  Zinc  Co.,  13  N.  J.  Eq.  215;  Lowe  v.  Board  of  ComWs, 
70  N.  C.  532;  Murray  v.  EUton,  23  N.  J.  Eq.  127;  Marshall 
V.  Com'rs,  89  N.  C.  103;  Hatch  v.  Tel  Co.,  93  N.  Y.  640; 
Hudson  River  Co.  v.  Watervelt  T.  &  R.  Co.,  121  N.  Y.  397; 
Young  v.  Roundout  Gas.  Co.,  129  N.  Y.  57 ;  Chetwood  v.  Brit- 
tan,  1  Green  Ch.  R.  439 ;  Bigelow  v.  Calumet  &  Hecla  M.  Co., 
155  Fed.  881;  Jones  v.  Lemly,  2  Iredell's  Eq.  (N.  C.)  278; 
MUler  V.  Washburn,  3  Iredell's  Eq.  (N.  C.)  161;  Atty.  Genl. 
V.  Pres.  Direc,  etc.,  Oakland  Co.  Bk.,  Walker's  Ch.  (Mich.) 
90. 

The  preliminary  injunction  should  not  be  dissolved  where 
it  appears  that  irreparable  injury  will  be  done  the  complain- 
ant, if  the  court  does  not  continue  the  injunction  if  already 
issued,  or  grant  one  on  proper  application.  Troy  v.  Normant, 
2  Jones'  Eq.  318  (55  N.  C.  318)  (1856) ;  McBrayer  v.  Har- 
din, 7  Iredell's  Eq.  1;  Purhdl  v.  Daruiel,  8  Iredell's  Eq.  8; 
MarshaU  v.  Com'rs,  etc.,  89  N.  C.  103;  Lowe  v.  Com'rs^  etc., 
70  N.  C.  532;  Lloyd  v.  Heath  et  al.,  Busbee's  Eq.  (N.  C.)  39; 
Commonwealth  v.  Pittsburg  <&  C.  R.  R.  Co.,  24  Pa.  St.  159 ; 
Sacramento  v.  So.  Pac.  R.  R.  Co.,  155  Fed.  1022;  125  111.  App. 
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631 ;  Stroup  V.  Chalcroft,  52  111.  App.  608 ;  Carlson  v.  Koer- 
ner,  226  111.  15;  Lloyd  v.  Catlin  Coal  Co.,  210  111.  460;  WahU 
V.  Reinbach,  76  HI.  332;  Newell  v.  Scbss,  142  111.  104;  Field  v. 
Barling,  149  lU.  556. 

Where  the  grounds  for  equitable  relief  depend  upon  ques- 
tions of  law,  constitutional  questions,  or  delicate  and  novel 
questions  of  law,  not  thoroughly  settled,  or  where  the  disso- 
lution of  an  injunction  granted,  would  lead  to  a  multiplicity 
of  suits,  the  preliminary  injunction  will  be  continued  until 
the  final  hearing.  Snyder  v.  Seeman,  et  al.,  41  N.  J.  Eq.  405 
(1886) ;  Camden  &  A.  E.  Co.  v.  Atlantic  City  P.  R.  Co.,  26 
N.  J.  Eq.  69;  Blindell  v.  Hagen,  (C,  C.)  54  Fed.  40;  Harri- 
man  v.  Northern  Securities  Co.,  113  Fed.  464;  McBrayer  v. 
Hardin  et  al.,  7  Iredell's  Eq.  1;  Sullivan  v.  Jones.  Co.,  208 
Pa.  St  540  (1903) ;  Hunt  v.  Steese,  75  Cal.  620;  Owen  v. 
Brien,  2  Tenn.  Ch.  295;  New  Jersey  Co.  v.  Trotter,  38  N.  J. 
Eq.  3;  Reed  v.  Jones,  6  Wis.  655;  Lucas  v.  MUliken,  139  Fed. 
816;  Dady  v.  Oa.  &  A.  Ry.  Co.,  112  Fed.  838;  McHenry  v. 
Jewett,  90  N.  Y.  58;  Commissioners  v.  P.  cfe  C.  R.  R.,  24  Pa. 
St.  159;  Field  v.  Barling,  149  HI.  556;  WaMe  v.  Reinbach,, 
76  111.  322;  NeweU  v.  Sass,  142  111.  104. 

Brief  fob  Defendants. 

Messrs.  Winston,  Payne,  Straum  &  Shaw,  John  J.  Herrickf 
A.  S.  Lovett  and  SuUivam  &  Cromwell  and  John  M.  Dickin^ 
son,  attorneys  for  defendants. 


The  Railroad  Securities  Company  is  the  owner  by  a  valid 
title,  of  the  stock  held  by  it,  and  can,  therefore,  lawfully 
vote  it. 

(ay  Under  the  law  of  comity  the  Railroad  Securities  Com- 
pauy,  having  the  power  by  its  charter,  could  lawfully  pur- 
chase and  hold  stock  in  au  Illinois  corporation,  as  authorized 
by  its  charter  aud  having  acquired  it,  exercise  the  right  inci- 
dent to  its  ownership,  that  of  voting  the  stock  in  Illinois,  un- 
less its  purchase  and  holding  of  the  stock  was  either  prohib- 
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ited  by  some  express  statutory  provision,  or  was  contrary  to 
the  public  policy  of  the  state,  as  manifested  in  some  affirma- 
tive way,  either  by  the  express  adjudications  of  the  highest 
court  of  the  state,  or  the  course  of  its  legislation.  Morawetz 
on  Corporations,  sec.  960-962,  966;  Cowell  v.  Springs  Co., 
100  U.  S.  55;  Christian  Union  v.  Yount,  101  U.  S.  352;  Ste- 
vens V.  Pratt,  101  111.  206  ^  Female  Academy  v,  SuUivwn,  116 
111.  375;  People  v.  Fidelity  &  Casualty  Co.,  153  HI.  25;  Vnited 
States  Mortgage  Co.  v.  Gross,  93  111.  483. 

1.  There  are  no  adjudications  of  the  supreme  court  of 
Illinois  that  it  is  contrary  to  the  law  or  public  policy  of  Illi- 
nois for  a  corporation  of  another  state,  having  power  by  its 
charter  so  to  do,  to  own  and  hold  stock  in  another  corpora- 
tion in  Illinois,  and  exercise  the  right  incident  to  its  owner- 
ship— ^that  of  voting  the  stock.  People  ex  rel.  v.  Chicago  Oas 
Trust  Co.,  130  111.  268;  People  ex  rel.  v.  PuUmxm's  Palace 
Car  Co.,  175  Dl.  125;  Dunbar  v.  American  Tel.  Co.,  224  lU.  9. 

2.  There  is  no  legislation  in  Illinois  which  affirmatively 
shows  that  it  is  against  the  public  policy  of  the  state  for  the 
Railroad  Securities  Company  to  own  and  vote  the  stock  held 
by  it,  as  authorized  by  its  charter  and  the  rule  of  comity. 
Sec.  26,  General  Incorporation  Act  of  Illinois;  Stevens  v. 
Pratt,  101  m.  206,  216,  219;  Wi/ncoch  v.  Turpin,  96  lU.  135, 
144 ;  Mead  v.  Davies,  84  111.  App.  558 ;  Union  Mutual  Insur- 
ance Co.  V.  Trear  Stone  Mfg.  Co.,  97  111.  537 ;  Western  Mfg. 
M.  Ins.  Co.  V.  Hutchinson  Cooperage  Co.,  92  111.  App.  16; 
Ross  V.  Knapp,  Stout  dt  Co.,  77  lU.  424,  426. 

3.  If  it  be  assumed  as  contended  for  complainants,  that  the 
statutes  of  Dlinois  do  not  authorize  the  organization  in  Illi- 
nois of  corporations  to  do  the  business  which  the  Securities 
Company  was  organized  to  do,  this  does  not  manifest  a  public 
policy  of  the  state  against  such  corporations  purchasing  and 
holding  stock  in  an  Illinois  Corporation,  and  exercising  in 
Illinois  the  right  incident  to  its  ownership — that  of  voting 
the  stock.  That  there  is,  in  fact,  no  such  policy,  is  affirma- 
tively shown  by  diflferent  acts  of  the  legislature  expressly 
authorizing  different  corporations  to  invest  their  funds  in  the 
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purchase  of  stock  of  other  corporations.  Stevens  v.  Pratt, 
101  111.  206,  225,  227;  People  v.  Fidelity  Insurance  Co,,  153 
111.  25;  UnUed  States  Mortgage  Co.  v.  Gross,  93  lU.  483;  Act 
of  1883,  Kurd's  Revised  Statutes  1906,  pp.  1170,  1180;  Act 
of  1869,  Kurd's  Stat  1906,  pp.  1205,  1206;  Act  of  1887, 
Kurd's  Stat.  1906,  p.  540;  Act  of  1897,  Kurd's  Stat  1906, 
p.  542. 

4.  The  exercise  by  the  Securities  Compaoy  of  its  power, 
under  its  charter,  to  own  and  vote  the  stock  held  by  it  in  the 
Illinois  Central  Company,  is  not  contrary  to  the  public  policy 
of  Illinois,  as  manifested  by  its  legislation,  but  is  in  accord- 
ance therewith,  for  the  reason  that  the  organization  of  cor- 
porations, having  the  same  object  and  the  same  powers  when 
organized  as  the  Railroad  Securities  Company  is  authorized 
by  the  General  Incorporation  Act  of  Illinois.  General  Incor- 
poration Act  of  Illinois,  sees.  1,  5;  People  v.  PuUman  Car 
Co.,  175  111.  159;  Pearson  v.  RaUroad,  62  N.  K.  537,  548,  549. 
The  right  to  vote  stock  is  an  ordinary  incident  of  its  owner- 
ship the  same  as  the  right  to  collect  dividends.  Davis  v.  V. 
8.  Electric  Power  &  Light  Co.,  77  Md.  35,  39;  Taylor  dk  Co. 
V.  Southern  Pac.  Co.,  122  Fed.  147,  151,  152;  Lucas  v.  MtUi- 
ken,  139  Fed.  816,  835,  836;  Camden  &  V.  R.  R.  Co.  v.  Elkins, 
37  N.  J.  Eq.  273,  276.  The  purpose  for  which  the  Railroad 
Securities  Company  was  organized,  as  evidenced  by  its  char- 
ter (**to  purchase,  receive,  hold  and  own"  bonds,  shares  of 
capital  stock,  etc.,  of  different  kinds  of  corporations  specified, 
etc.,  etc.),  and  the  acts  which  it  has  done  under  it,  is  a  law- 
ful purpose.  Oregon  Ry.  Co.  v.  Oregonian  Ry.  Co.,  130  U. 
S.  1 ;  Harding  v.  Glucose  Co.,  182  111.  551 ;  United  States  Vin- 
egar Co.  v.  SchUgel,  67  Hun,  356,  360;  State  v.  Corkins,  123 
Mo.  56;  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268,  283, 
287,  290,  291,  292,  293;  Dunbar  v.  American  Telephone  Co., 
224  111.  9;  1  Cook  on  Corporations,  sees.  310,  317,  pp.  691, 
696,  697;  Market  St.  Ry,  Co.  v.  Hdlman,  109  Cal.  571,  589; 
National  Bank  v.  Texas  Investment  Co.,  74  Tex.  421;  StaU 
V.  Minnesota  Thresher  Mfg.  Co.,  40  Minn.  213,  223;  Yokes  v. 
Eaton,  119  Ky.  913;  State  v.  Corkins,  123  Me.  56;  York  Park 
Bldg.  Asso.  v.  Barnes,  39  Neb.  834,  838;  Enterprise  Brg.  Co. 
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V.  Grime,  173  Mass.  252;  Braum  v.  Corhin,  40  Minn.  508; 
Cahall  V.  Citizens'  Mutual  Bldg,  Asso.,  61  Ala.  232;  KiUings- 
worth  V.  Portland  Trust  Co.,  18  Oregon,  351. 

5.  The  entire  transaction  of  the  purchase  by  the  Railroad 
Securities  Company  of  its  stock  in  the  Illinois  Central  Rail- 
road Company,  including  the  transfer  and  registration  of  the 
stock  in  its  name,  was  done  outside  of  Illinois,  and,  for  that 
reason,  did  not  involve  the  exercise  by  the  Securities  Com- 
pany of  any  corporate  power  in  Illinois;  and  it  being  indis- 
putable that  there  is  no  public  policy  of  Illinois  against  a 
foreign  corporation,  which  owns  stock  in  an  Illinois  corpora- 
tion,  exercising  the  power  of  voting  tfie  stock,  which  is  in- 
cident to  the  ownership  it  follows  that  the  Railroad  Securi- 
ties Company  can  lawfully  vote  the  stock.  Charter  Illinois 
Central  Railroad,  1851;  Merritt  v.  American  Steel  Bridge 
Co,,  79  Fed.  228;  Staie  v.  Newman,  51  La.  Ann.  833,  837,  838. 

6.  The  fact  that  the  Union  Pacific  Company  acquired  from 
the  individuals  who  owned  it,  a  controlling  interest  in  the 
stock  of  the  Securities  Company  in  October,  1906,  is  immar 
terial  to  the  question  under  consideration — ^whether  the  Se- 
curities Company  acquired  a  valid  title  to  the  stock  in  the 
Illinois  Central  Company  it  purchased  in  1901,  and  can  law- 
fully exercise  the  right  incident  to  its  ownership — ^that  of 
voting  the  stock.  Hopkins  v.  Rosedare  Lead  Co,,  72  111.  373, 
379;  Sellers  v.  Oreer,  172  111.  549,  556;  England  v.  Dearborn, 
141  Mass.  590;  Button  v.  Hoffman,  61  Wis.  20;  Peterson  v. 
C.  B.  I.  &  P.  .BJ/.,  205  U.  S.  364,  391,  392;  PuUman's  Palace 
Car  Co.  V.  Missouri  Pac.  Co,,  115  U.  S.  587,  597 ;  Farmers' 
Loan  &  Trust  Co,  v.  C,  P.  <&  S.  By,,  39  Fed.  143;  C.  Ease  v. 
Michigan  Telephone  Co,,  121  Mich.  631;  A.  T,  &  S,  F.  B,  Co. 
V.  Cochran,  43  Kan.  225,  233,  235;  Lange  v.  Burke,  69  Ark. 
85,  89. 

7.  The  foreign  corporation  Act  of  1905  has  no  application 
to  the  only  act  which  the  Railroad  Securities  Company  has 
done  since  it  acquired  the  stock  in  1901,  or  to  the  only  act 
which  it  intends  to  do — the  act  of  voting  the  stock  at  stock- 
holders' meetings.  Illinois  Foreign  Corporation  Act  of  1905, 
Under  the-  facts,  the  only  act  which  the  Securities  Company 
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has  threatened  or  intends  to  do,  the  voting  of  the  stock,  is  not 
within  the  terms  and  intention  of  the  Act  3  Clark  &  Mar- 
shall on  Corporations,  sec  826,  p.  2710;  13  Am.  &  Eng.  Enc 
Law  (2d  ed.)  872;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 
727,  734;  Peterson  v.  C.  R.  I.  &  P.  By.,  205  U.  S.  364,  392, 
394;  Penn.  Collieries  Co.  v.  McKeener,  183  N.  Y.  98;  D.  dk 
E.  Canal  Co.  v.  Matdenbrock,  63  N.  J.  L.  281,  287;  Kephart 
V.  People,  28  Colo.  73,  76.  The  Act  was  intended  to  be  pros- 
pective  only.  Richardson  v.  U.  8.  Mortgage  Co.,  194  111.  259; 
Chicago  Title  &  Trust  Co.  v.  Bashford,  120  Wis;  281;  Key- 
stone Mfg.  Co.  V.  Howe,  89  Minn.  256;  Pioneer,  etc.,  Loan 
Co.  V.  Cannon,  96  Tenn.  599.  If  by  any  construction  of  the 
Act,  the  voting  of  the  stock  could  be  brought  within  the  in- 
tention of  the  statute,  it  would  impair  the  obligation  of  the 
contract,  and  deprive  the  defendant  company  of  a  property 
right  incident  to  its  ownership  of  the  stock — ^the  right  to  vote 
it — ^without  due  process  of  law.  8t(ite  v.  Greer,  78  Mo.  188; 
Taylor  v.  Southern  Pacific  Co.,  122  Fed.  147,  151,  152;  Rich- 
ardson V.  U.  8.  Mortgage  Co.,  194  111.  259. 

11. 

The  complainants  are  barred  by  their  laches  and  acquies- 
cence from  obtaining  the  equitable  relief  of  an  injunction 
against  the  voting  of  the  stock  held  by  the  Railroad  Securi- 
ties Company.  Simmons  v.  B.  C.  R.  &  N.  R.  Co.,  159  U.  S. 
228,  291;  8t.  L.  &  T.  H.  R.  Co.  v.  T.  H.  &  I.  R.  Co.,  145  U. 
S393. 

(a)  Stockholders  are  barred  by  laches  and  aJcquiescence 
from  obtaining  affirmative  relief  as  to  a  contract  or  transfer 
of  title  by  or  to  a  corporation  on  the  ground  that  it  was  uUra 
vires.  Dimpfell  v.  0.  &  M.  Ry.  Co.,  110  U.  S.  209;  Kent  v. 
Quicksilver  Mining  Co.,  78  N.  Y.  159 ;  Alexander  v.  Searcy,. 
81  6a.  526;  Campbell  v.  Railroad,  111  Tenn.  55;  Terry  v. 
Eagle  Lock  Co.,  47  Conn.  141 ;  Robe  v.  Dunlap,  51  N.  J.  Bq. 
40;  Taylor  v.  8.  <fe  N.  A.  R.  Co.,  13  Fed.  152;  Boyce  v.  Monr 
tauk  Oas  Coal  Co.,  37  W.  Va.  73;  Levin  v.  Chicago  Oas  Light 
&  C.  Co.,  64  111.  App.  393;  Higgins  v.  Lansingh,  184  111.  301,. 
391. 
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(b)  A  stockholder  is  barred  by  laches  and  acquiescence 
from  obtaining  relief  on  the  ground  that  the  transaction  was 
unlawful  for  other  reasons.  Coquard  v.  Nail  Linseed  OH 
Co,,  171  111.  480;  Perry  Co.  v,  Stebbins,  66  111.  App.  427; 
Stewart  v.  E.  &  T7.  Transp.  Co,,  17  Minn.  372,  399,  400. 

(c)  Where  the  complainant  has  means  of  knowledge  of 
which  he  fails  to  avail  himself  this  may  amount  to  laches 
that  will  prevent  relief.  Coguard  v.  Nat 'I  Linseed  OH  Co., 
171  111.  480;  Jesup  v.  J.  C.  B.  B.  Co,,  43  Fed.  483;  Leaven- 
worth Co,  V.  C.  B,  I.  &  P.  By,,  18  Fed.  209;  Kimbell  v,  Chi- 
cago Hydraulic  Press  B.  Co.,  119  Fed.  102;  Boyce  v.  Coal 
Co.,  37  W.  Va.  73,  88,  89;  Kent  v.  QuicksUver  Mining  Co., 
78  N.  Y.  159. 

(d)  Participation  and  acquiescence  by  proxy  is  as  effec- 
tual as  i>er8onal  acquiescence.  Zabinskie  v.  C.  C  A  C.  B. 
Co.,  23  How.  381,  400. 

(e)  Stock  purchased  in  anticipation  of  instituting  suit  is 
open  to  suspicion.  DimpfeU  v.  0.  dk  M.  B.  Co.,  110  U.  S. 
209,  210. 

(f)  A  purchaser  of  shares  of  stock  acquires  no  greater 
rights  than  the  prior  holder,  and  if  his  predecessor  in  title 
has  acquiesced  in  the  transaction  complained  of  he  is  also 
bound  by  such  acquiescence.  Morawetz  on  Corporations,  sec. 
267 ;  Campbell  v.  BaHroad,  111  Tenn.  553 ;  Trimble  v.  Amer- 
ican Sugar  Befining  Co.,  61  N.  J.  Bq.  340;  Hyde  Park  Oas 
Co.  V,  Kerber,  5  lU.  App.  132. 

III. 

The  Union  Pacific  Company  is  the  owner  by  a  valid  title 
of  the  stock  held  by  it,  and  can,  therefore,  lawfully  vote  it. 
Act  of  Utah,  1901  (ch.  26,  sec.  5) : 

(1)  There  is  no  course  of  l^slation  in  Illinois  which  mani- 
fests affirmatively  a  public  policy  of  the  state  against  the 
purchase  and  holding  by  a  foreign  railroad  company,  in  the 
exercise  of  the  power  granted  by  its  charter,  of  stock  in  an 
Illinois  corporation  owning  a  connecting  road,  and  the  exer- 
cise by  it  for  a  lawful  purpose  of  right  incident  to  its  owner- 
ship— that  of  voting  the  stock.    Illinois  Foreign  Corporation 
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Act  of  1905;  sec.  26,  General  Incorporation  Act  of  Illinois; 
sec.  14,  General  Railroad  Act  of  Illinois. 

(2)  So  far  from  the  adjudications  of  the  courts  of  Illinois, 
or  its  course  of  legislation,  manifesting  a  public  policy  against 
one  railroad  company  acquiring  the  interest  in  another  rail- 
road company  evidenced  by  the  purchases  of  its  stock,  where 
the  lines  of  the  two  companies  are  connecting,  the  legislation 
of  the  state  shows  afltonatively  a  well  settled  policy  to  au- 
thorize and  promote  the  union  of  ownership  and  interest  of 
connecting  lines  by  every  form  of  ownership  or  interest — 
operating  contracts,  purchase,  lease,  consolidation,  purchase 
of  stock,  etc.  Act  of  1855  to  enable  railroads  to  enter  into 
operative  contracts,  Rev.  Stats.  1906,  p.  1573;  Illinois  Mid- 
Icmd  Ry.  Co,  v.  People,  84  HI.  426;  Penn.  Co,  v.  St  L.  A,  & 
C.  B.  Co,  118  U.  S.  290,  309;  Act  of  1875,  Rev.  Stats.  1906, 
p.  1573;  Act  of  1885,  Rev.  Stat.  1906,  p.  1606;  sees.  1,  8, 
Consolidation  Act,  Rev.  Stats.  1906,  p.  507 ;  Act  of  1891,  sec. 
14,  Rev.  Stat.  1905,  p.  1567;  Act  of  1899,  Rev.  Stats.  1906, 
p.  1611. 

(3)  Even  if,  as  is  contended,  the  legislature  of  Illinois  has 
not  deemed  it  best  to  vest  such  power  in  its  own  railroad  cor- 
porations, this  is  not  such  affirmative  evidence  of  a  public 
policy  of  the  state  against  foreign  railroad  corporations  pur- 
chasing and  owning  stock  in  other  corporations,  when  au- 
thorized by  their  chartei-s  to  do  so,  as  will  render  the  purchase 
and  ownership  of  the  stocks  thus  acquired  unlawful,  under 
the  rule  of  comity. 

(4)  The  Illinois  Statute  of  1899  recognizes,  and  is,  in  legal 
effect,  a  legislative  declaration  that  it  is  not  contrary  to  the 
public  policy  of  Illinois  for  a  foreign  railroad  company,  which 
has  the  power  by  its  charter  so  to  do,  to  purchase  and  hold 
stock  in  a  railroad  corporation  of  this  state  owning  a  connect- 
ing line.  Rev.  Stat.  1906,  p.  1611,  as  to  foreign  corpora- 
tions holding  stock  in  lUinois  railroad  corporations;  Chris- 
tian Union  v.  Yount,  101  U.  S.  352 ;  Stevens  v.  Pratt,  101  111. 
206. 

(5)  The  entire  transaction  of  the  purchase  by  the  Union 
Pacific  Company  of  its  stock  in  the  Illinois  Central  Com- 
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pany,  including  the  transfer,  was  done  outside  of  Illinois^ 
and,  for  that  reason,  did  not  involve  the  exercise  by  the 
Union  Pacific  Company  of  any  corporate  power  in  Illinois; 
and,  it  being  indisputable  that  there  is  no  public  policy  of 
Illinois  against  a  foreign  corporation,  which  owns  stock  in 
an  Illinois  corporation,  exercising  the  power  of  voting  the 
stock,  which  is  incident  to  the  ownership,  it  follows  that  the 
Union  Pacific  Company  can  lawfully  vote  the  stock. 

IV. 

The  transactions  of  the  purchase  and  sale  of  the  stock  held 
by  the  Railroad  Securities  Company  and  the  Union  Pacific 
Company  are  executed  transactions,  and  the  validity  of  their 
title  to  it  cannot  now  be  questioned  by  the  complainants. 

(1)  The  validity  of  the  sales  and  transfers  of  the  stock  to 
the  defendant  companies,  which  were  completely  executed 
long  before  the  filing  of  the  bill,  cannot  be  questioned  by  any 
of  the  parties  to  the  transactions  of  sale  and  transfer  or  any- 
one claiming  under  them  (much  1^  by  third  persons  not 
parties  to  the  transfer)  on  the  ground  that  it  was  ultra  vires 
the  corporation.  In  such  case  only  the  state  can  raise  the 
question.  Clark  &  Marshall  on  Corporations,  vol.  1,  p.  553; 
C.  H.  dc  D.  B.  Co.  V,  McKeen,  64  Fed.  36;  Dewey  v.  Toledo, 
Ann  Arbor  <fe  N,  M.  R.  Co,,  91  Mich.  351 ;  Long  v.  Georgia 
Pacific  Ry.  Co.,  91  Ala.  519 ;  Baker  v.  Northwestern  Guaranty 
Loam.  Co.,  36  Minn.  185;  29  Am.  &  Eng.  Enc.  Law  (2d  ed.)  80; 
Clark  &  Marshall  on  Corporations,  609,  611 ;  Railroad  Co.  v. 
EUemum,  105  U.  S.  166,  173,  174;  Parish  v.  Wheeler,  22  N. 
Y.  494,  503,  508;  John  V.  Farwell  Co.  v.  Wolf,  96  Wis.  10, 
13,  16 ;  Peru  Plow  &  Implement  Co.  v.  Barker,  144  Fed.  673, 
674 ;  Bighee  &  Warrior  River  Packet  Co.  v.  Moore,  121  Ala. 
379,  382 ;  Belcher  Sugar  Refining  Co.  v.  St.  Louis  Oradn  Ele- 
vator Co.,  101  Mo.  192,  208 ;  State  Insurance  Co.  v.  Farmers* 
Mutual  Insurance  Co.,  65  Neb.  34,  41;  Smith  v.  First  Nat 'I. 
Bamk,  45  Neb.  444,  449;  i>.  c&  /.  D.  Edwards  Vr  Fairbanks, 
27  La.  Ann  449,  450;  Rafferty  v.  Central  Traction  Co.,  147 
Pa.  St.  579;  Reels  v.  Fair  Asso.,  54  Neb.  226;  Taylor  v.  Callo- 
way, 27  S.  W.  934;  Collins  v.  Rea,  127  Mich.  273. 
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(2)  If,  as  we  have  shown,  the  title  which  the  two  eompa- 
niea  acquired,  to  the  stock  cannot  be  questioned  by  the  com- 
plainants,  on  the  ground  that  the  purchase  was  uUra  vires 
the  corporation  by  reason  of  the  fact  that  the  transactions 
were  executed,  and  also  because  they  are  third  parties  to  the 
transaction,  it  follows  that,  for  the  same  reason,  they  cannot 
question  the  power  of  the  two  companies  to  exercise  the  rights 
which  are  the  incidents  of,  and  belong  to  the  ownership  of, 
the  stock,  including  the  right  to  vote  it. 

(a)  The  right  to  vote  stock  is  incident  to  its  ownership. 
Rogers  v.  N.  C.  &  St,  L.,  91  Fed.  (C.  C.  A.)  312;  Odherman 
V.  N,  r.  C.  Co.,  29  N.  Y.  S.  545;  Davis  v.  U.  8.  Electric 
Power  &  Light  Co.,  77  Md.  35,  at  39;  Taylor  v.  Southern 
Pacific  Co.,  122  Fed.  147,  at  151,  152;  Lucas  v.  MiUiken,  139 
Fed.  816.    See  State  v.  Newman,  51  La.  Ann.  833,  837. 


Under  the  facts  shown  by  the  evidence  and  under  the  well 
settled  law  governing  the  subject,  the  complainants  have  not 
made  such  a  case  as  entitles  them  to  a  preliminary  injunction 
enjoining  the  voting  of  the  stock.  2  Cook  on  Corporations, 
sec.  616  (p.  1327) ;  Lucas  v.  MUliken,  139  Fed.  816,  833,  836; 
Reed  v.  Jones,  6  Wis.  680,  692;  Dady  v.  Oa.  &  A.  Ry.,  112 
Fed.  838,  845;  McHenry  v.  JeweU,  90  N.  Y.  58,  62;  High  on 
Injunctions,  sec.  5a;  American  Refining  Co.  v.  Linn,  93  Ala. 
610;  Blaichford  v.  Chicago  D.  &  D.  C,  22  lU.  App.  370; 
Fritz  V.  Erie  City  Passenger  Ry.,  155  Pa.  St.  472 ;  Smith  v. 
Reading  City  Pass.  Ry.,  156  Pa.  St.  5;  Citizens'  Coach  C0.  v. 
Camden  Horse  R.  R.  Co.,  29  N.  J.  Eq.  299 ;  Ocea^  City  Asso. 
V.  Schurch,  57  N.  J.  Eq.  268;  Newark  Aqueduct  Board  v. 
Passaic,  46  N.  J.  Eq.  552;  Wait  v.  Chichester  Chair  Co.,  45 
Fed.  258. 

Opinion. 

Ball,  J.:^ 

This  case  oomes  before  the  court  on  a  motion  to  dissolve 
the  temporary  injunction. 
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It  is  urged  that  complainants,  under  the  rules  of  equity- 
practice  should  have  requested  the  oflScers  and  directors  of 
the  Illinois  Central  to  bring  this  suit — that  such  a  request 
And  a  refusal  by  the  corporation  are  necessary  prerequisites 
to  their  right  to  begin  this  action. 

This  suit  might  have  been  brought  by  the  Illinois  Central. 
Its  subject  matter  is  one  in  which  all  the  stockholders  of  that 
<5orporation  are  equally  interested.  The  bill  is  framed  on 
that  theory.  It  states  that  complainants  bring  this  action 
^'in  their  own  behalf ,  and  in  behalf  of  all  stockholders  of  the 
Illinois  Central  Railroad  Company  similarly  situated  who 
may  unite  with  them  and  become  parties  complainant  to  this 
WU  of  complaint." 

Before  a  stockholder  is  entitled  in  his  own  name  to  insti- 
tute and  conduct  a  litigation  which  usually  belongs  to  the 
•corporation  he  should  show  to  the  satisfaction  of  the  court 
that  he  called  upon  the  directors  to  bring  the  suit  and  their 
neglect  or  refusal  to  comply  with  his  request;  or  he  must 
show  that  an  application  to  them  would  have  been  futile,  and 
therefore  useless.  Where  the  stockholder  brings  such  an  ac- 
tion the  bill  should  contain  an  account  of  such  demand  and 
refusal,  or  should  state  facts  and  circumstances  showing  that 
such  demand  would  have  been  an  idle  ceremony.  Chicago 
V.  Cameron,  120  111.  447,  457 ;  Bruschke  v.  Der  Nord  Chicago 
Schuetzen  Verein,  145  111.  433,  445 ;  Oreen  v.  Hedenberg,  159 
HI.  489;  Stebbim  v.  P^rry  County,  167  111.  567;  Harding 
V.  American  Glucose  Co.,  182  111.  551,  629;  Hawes  v.  Oak- 
land, 104  U.  S.  450,  460;  Rogers  v.  Nashville  C.  &  St.  L.  By. 
Co.,  91  Fed.  Rep.  299,  306. 

The  bill  as  amended  alleges  that  complainants  made  no  ap- 
plication to  the  company  to  bring  this  suit  first,  because  they 
believe  they  have  the  individual  right  as  stockholders  to  bring 
this  action ;  and,  second,  that  it  would  have  been  an  idle  cere- 
mony to  have  made  such  application,  because  eight  of  the 
thirteen  directors  of  the  Illinois  Central  believe  that  the 
Union  Pacific  and  the  Securities  Company  have  the  right  to 
hold  and  to  vote  the  stock  severally  owned  by  them ;  because 
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three  of  these  directors  have  participated  in  the  tmlawful 
acts  complained  of,  and  five  others  of  them  would  have  been 
advised  by  Harriman  not  to  allow  the  bringing  of  such  a  suit 
and  would  have  followed  such  advice;  and  because  of  the  per- 
sonal hostility  of  eight  of  said  directors  to  Fish  they  would 
not  have  permitted  such  suit  to  be  brought. 

Passing  the  first  reason  given,  as  it  is  a  legal  conclusion, 
the  alleged  facts  stated  as  the  basis  of  the  second  reason  are 
vigorously  denied  in  the  aflSdavits  filed  by  said  eight  direc- 
tors. They  say  that  the  right  of  the  Union  Pacific  and  of  the 
Securities  Company  to  hold  and  to  vote  the  stocks  held  by 
them  severally  never  came  up  nor  was  it  ever  considered  by 
them  prior  to  the  bringing  of  this  suit,  that  they  are  not 
dominated  by  Harriman,  that  he  never  advised  with  them  in 
this  regard,  and  if  he  did,  each  of  them  would  have  followed 
his  individual  and  independent  judgment  iji  passing  upon 
the  question ;  and  that  the  personal  hostility  charged,  if  any 
they  have  toward  Fish,  has  arisen  since  this  suit  was  com- 
menced, and  was  brought  about  by  the  acts  and  statements 
of  Fish  herein. 

The  history  of  the  Illinois  Central  for  the  last  eighteen 
months  clearly  shows  that  a  dispute  between  Fish  and  his 
friends  on  the  one  side,  and  Harriman  and  his  friends  on  the 
other,  has  been  on.  In  1906  each  party  scored  a  victory. 
The  Fish  faction  defeated  DeForest  as  a  director;  and  the 
Harriman  faction  elected  Harahan  as  president  in  place  of 
Fish.  As  the  annual  election  of  1907  approached  it  is  ap- 
parent each  faction  exerted  itself  to  obtain  proxies  favorable 
to  its  plans.  The  hostility  between  these  parties  was  open 
and  aggressive.  In  this  condition  of  affairs  it  is  not  reason- 
able to  presume,  if  application  had  been  made  to  the  direc- 
tors (a  majority  of  whom  are  frankly  opposed  to  Fish  and 
to  his  plans)  to  begin  this  suit,  which  if  successful  would 
deprive  them  of  half  their  voting  strength,  that  such  request 
would  have  been  granted.  I  am  therefore  of  the  opinion 
that,  in  this  particular,  complainants  have  shown  their  right 
to  begin  and  to  carry  on  this  action.    Rogers  v,  NashviUe,  C. 
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i&  St.  L.  Ry.  Co.,  91  Fed.  Rep.  299,  306;  Mack  v.  De  Bardele- 
ben  Coal  &  Iron  Co.,  90  Ala.  396,  8  So.  150. 

The  only  thing  averred  and  proved  in  this  case  as  to  the 
future  actions  of  the  defendants  is  that  at  the  coming  elec- 
tion the  Union  Pacific  and  the  Securities  Company  will  vote 
the  stock  they  severally  own  and  control  for  the  re-election 
of  three  of  the  present  directors,  each  of  whom  has  served 
the  Illinois  Central  acceptably  for  many  years,  and  for  a 
fourth  director,  in  place  of  Mr.  Fish,  a  competent  man  who 
is  not  in  any  way  connected  with  the  Union  Pacific.  No  act 
prejudicial  to  the  Illinois  Central,  or  to  its  stockholders,  is 
shown  to  have  been  done,  unless  the  mere  fact  that  the  Union 
Pacific  and  the  Securities  Company  own  29  per  cent  of  the 
stock  of  the  Illinois  Central  be  considered  to  be  so.  No 
change  in  the  purpose  or  conduct  of  the  Illinois  Central  is 
averred.  The  history  of  the  company  shows  that  since  the 
retirement  of  Mr.  Fish  from  the  presidency  the  iwlicy  of  the 
company  has  been  the  same,  and  its  executive  ofllcers,  with 
one  exception  caused  by  death,  have  remained  the  same  from 
that  day  to  this.  The  relations  between  the  Union  Pacific 
and  the  Illinois  Central  are  now  what  they  were  when  Mr. 
Fish  was  in  power  and  assisted  in  shaping  and  consented 
to  such  relations.  Nor  is  any  change  intended,  if  the  affi- 
davits of  well  known  and  reputable  men  be  considered  as 
true.  The  bill,  however,  charges  many  things  which  may 
happen  to  the  detriment  of  the  Illinois  Central  and  to  its 
stockholders  if  the  Union  Pacific  and  the  Securities  Com- 
pany be  permitted  fo  vpte  at  such  meeting;  but  no  facts  are 
alleged  or  proved  which  even  tend  to  bring  about  such  re- 
sults. Courts  of  equity  act  on  facts  alleged  and  proved,  and 
not  on  fears,  nor  even  on  supposed  prophesies.  If  it  were 
not  for  the  fact  that  the  name  of  Harriman  is  a  name  to  con- 
jure with  these  allegations  would  not  be  taken  so  seriously. 
There  are  many  things  stated  in  the  bill  as  to  the  intention 
of  the  defendants,  which,  if  put  in  force,  or  even  attempted 
to  be  put  in  force*  would  call  upon  the  court  to  intervene; 
but  a  diligent  search  of  this  record  fails  to  show  that  such 
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things  exist  ia  any  ccmcrete  form.  To  put  their  contention 
into  a  few  words:  complainants  say  that  if  the  Union  Pacific 
and  the  Securities  Company  are  permitted  to  vote  at  the 
coming  election,  the  hold  of  Mr.  Harriman  upon  and  his 
domination  over  the  Illinois  Central  will  be  strengthened, 
And  that  finally  the  Illinois  Central  will  be  reduced  to  a  ser- 
vient position  and  will  be  given  the  lean  end  of  the  carrying 
trade.  But  they  fail  to  allege  and  prove  facts  supporting 
these  allegations.  The  rule  is  that  unless  the  statements  of 
the  bill  are  sustained  by  pleaded  and  proved  facts  they  be- 
come the  mere  conclusions  of  the  pleader,  which  need  not  be 
controverted  by  the  defendants,  and  which  will  not  be  en- 
forced by  the  decree  of  the  court.  This  rule  is  strictly  en- 
forced where  fraud  or  bad  faith  is  charged.  Sterling  0ns 
€o.  V.  Higby,  134  lU.  557;  Chicago  v.  People,  210  111.  84.  In 
every  case  cited  by  complainants  to  support  the  bill  in  this 
regard  some  act  was  allied  and  proved  which  directly  tended 
to  produce,  or  directly  produced,  the  unlawful  purpose  or 
inflicted  the  injury  the  bill  was  filed  to  remedy  or  to  pre- 
vent 

It  is  to  be  presumed,  until  the  contrary  aflSrmatively  ap- 
X)ears,  that  any  man  elected  as  a  director  of  a  corporation 
will  do  his  duty ;  that  he  will  not  knowingly  act,  either  singly 
or  in  concert  with  his  fellow  directors,  so  as  to  impair  the 
usefulness  of  his  corporation,  or  to  squander  its  proper^; 
nor  to  turn  it  over,  bound  hand  and  foot,  to  the  control  of 
another  corporation.  Mack  v.  De  Bardelehen  Coal  dk  Iron 
Co.,  90  Ala.  396,  8  So.  150;  Boyd  v.  Sims,  87  Tenn.  771,  U 
S.  W.  948. 

While  Mr.  Fish  may  rightfully  and  honorably  desire  to  re- 
main a  director  of  the  Illinois  Central,  and  to  accomplish  that 
end  may  use  every  lawful  means  in  the  power  of  himself  and 
of  his  friends,  he  has  no  right  to  that  ofiKce  until  he  is  elected 
thereto  by  a  majority  of  the  votes  cast  by  the  shareholdera 
entitled  to  vote  at  a  valid  meeting  called  for  that  purpose. 
Hence,  his  defeat,  if  it  comes  from  the  lack  of  valid  votes,  is 
no  legal  injury  to  the  civil  or  property  right  of  Pish  or  those 
of  his  fellow  complainants. 
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As  private  citizens  the  complainaQts  are  not  the  keepers 
of  the  public  conscience,  nor  are  they  the  conservators  of  the 
rig^hts  of  the  public.  To  sustain  this  bill  it  is  not  soflScient 
for  them  to  show  merely  that  the  act  complained  of  is  a  pub- 
lic wrong;  they  must  also  show  that  by  the  doing  of  such  act 
they  will  suffer  a  special  injury  to  their  civil  or  to  their  prop- 
erty right&  North  America/fi  Insurance  Co.  v.  Yates,  214  111. 
272,  283.  This  election  of  directors  at  the  coming  meeting 
can  work  no  legal  wrong  to  complainants,  and  no  imi>ending 
special  injury  to  them  or  to  any  or  to  either  of  them  is  proved 
which  calls  for  the  interposition  of  this  court.  It  is  the  dear 
right  of  a  majority  of  the  stockholders  of  a  corporation  to 
elect  a  board  of  directors  that  will  carry  out  its  wishes.  Lu- 
cas V.  MiUiken,  139  Fed.  816. 

One  who  owns  stock  in  a  corporation  has  a  right  to  vote 
such  stock  at  any  and  every  lawful  meeting  of  the  stockhold- 
ers of  the  corporation.  This  right  to  vote  is  an  integral  and 
necessary  part  of  ownership,  and  is  as  vital  as  is  the  right  to 
receive  the  dividends  lawfully  declared  upon  such  stocks. 
Rogers  v.  Nashville  C.  &  St.  L.  By.  Co.,  91  Fed.  299,  312;. 
Ta/ylor  v.  Southern  Pacific  Co.,  122  Fed.  147,  151;  Lucas  v. 
MiUiken,  139  Fed.  816;  Davis  v.  United  States  Electric  Power 
A  Light  Co.,  77  Md.  35,  25  Atl.  982. 

I  do  not  understand  that  at  common  law,  when  the  owner- 
ship of  stock  in  a  corporation  has  been  legally  acquired,  such 
ownership  is  a  qualified  one.  If  it  is  thus  owned,  whether 
by  an  individual  or  by  a  corporation,  none  of  the  rights  at- 
tending ownership  lie  dormant  or  are  incapable  of  being  ex- 
ercised. 

The  findings  and  opinion  of  the  Interstate  Commerce 
Commission  are  not  evidence  in  this  case.  The  act  itself  pro- 
vides that  such  findings  shall  be  prima  fade  evidence  in  civil 
cases  only  brought  in  the  United  States  circuit  court  to  en- 
force the  commissioners'  award  of  damages.  Railway  Rate- 
Act  of  June  29,  1906. 

''The  commission  is  charged  with  the  duty  of  investigating 
and  reporting  upon  complaints,  and  the  facts  found  or  re* 
ported  by  it  are  only  given  the  force  and  weight  of  prima- 
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fcicie  evidence  in  all  such  judicial  proceedings  as  may  there- 
after be  required  or  had  for  the  enforcement  of  its  recommen- 
dation or  order.  •  •  •  It  is  neither  a  federal  court  un- 
der the  constitution,  nor  does  it  exercise  judicial  powers,  nor 
do  its  conclusions  possess  the  efficacy  of  judicial  proceed- 
ings." KerUucky  ds  I.  Bridge  Co.  v.  Louisville  &  N.  B.  Co,, 
37  Fed.  567,  613. 

This  court  has  no  power  to  enforce  the  Sherman  Act.  That 
act  limits  all  equitable  remedies  to  suits  brought  in  the  fed- 
eral courts  by  the  district  attorney  under  the  authorization 
of  the  Attorney  General  of  the  United  States.  South,  In- 
.diana  Exp.  Co.  v.  United  States  Exp.  Co.,  92  Fed.  1022; 
Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  48. 

There  is  but  one  ground  upon  which  this  bill  can  be  main- 
tained. If  the  Union  Pacific  had  no  right  to  buy,  hold  or 
own  stock  in  the  Illinois  Central,  or  the  Securities  Company 
stands  in  the  same  category,  and  both  are  or  either  of  them  is 
intruding  in  this  election  wholly  without  right,  then  I  think 
any  bona  fide  stockholders,  without  alleging  irreparable  in- 
jury, may  ask  the  court  to  throw  them  or  it  out.  To  hold 
otherwise  would  be  to  permit  an  intruder  to  interfere  in  the 
conduct  and  control  of  the  corporation  against  the  wishes 
of  its  lawful  owners,  on  the  ground  that  what  sudi  intruder 
was  attempting  to  do  was  not  an  irreparable  injury  to  such 
boTia  fide  owners.  Stebbins  v.  Perry  Co.,  167  111.  567 ;  Dun- 
bar V.  American  Telephone  &  Telegraph  Co.,  224  IlL  9,  26; 
State  V.  Port  Royal  &  A.  By.  Co.,  45  S.  C.  470,  23  S.  E.  383. 

This  brings  us  to  the  question,  is  there  in  the  public  policy 
of  this  state  a  prohibition  against  the  voting  by  a  foreign 
corporation  of  stock  in  a  domestic  corporation,  which  stock, 
it  purchased  and  paid  for  and  owns  and  holds  under  an  ex- 
press power  granted  to  it  by  the  state  of  its  creation? 

The  mere  fact  that  the  Securities  Company  and  the  Union 
Pacific  are  corporations  does  not  debar  them  from  buying 
and  holding  the  stock  of  other  corporations  or  from  enjoying 
all  the  rights  and  privileges  which  accompany  such  owner- 
ship.    Several   classes  of  corporations,   presumably  having 
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funds  to  invest,  are  authorized  by  the  statutes  of  this  state 
and  by  the  laws  of  almost  all  of  the  other  states  of  the  union, 
to  invest  such  funds  in  the  stocks  of  other  corporations. 
Other  things  being  equal,  it  is  for  the  benefit  of  any  domestic 
corporation,  having  stock  for  sale  and  depending  upon  such 
sales  for  the  money  necessary  to  carry  on  the  objects  for 
which  it  is  created,  not  only  to  have  a  world  wide  market  in 
which  to  effect  its  sales,  but  also  to*  have  as  few  as  possdble 
of  would-be  purchasers  disabled  from  buying. 

Nor  does  the  mere  fact  that  such  investing  corporations 
are  foreign  corporations  and  the  purchase  made  is  of  stock  in 
a  domestic  corporation  change  the  rule  of  law;  for  by  the 
statutes  of  this  state  many  classes  of  foreign  corporations 
are  expressly  empowered  to  buy  stock  in  domestic  corpora- 
tions. 

The  reason  why  purchases  of  the  stock  of  the  Illinois  Cen- 
tral by  the  Securities  Company  and  by  the  Union  Pacific  are 
invalid,  if  they  are  invalid,  must  be  found  elsewhere  than  in 
the  fact  that  they  are  foreign  corporations. 

It  must  be  conceded  that  one  corporation  may  by  the  state 
of  its  creation  be  given  the  power  to  lay  out,  construct  and 
operate  a  railroad;  to  another  the  power  to  accept  trusts;  to 
another  the  power  of  insurance ;  and  to  each  of  these  may  be 
added  the  power  to  buy,  hold  and  sell  the  stock  of  other  cor- 
porations. When  two  distinct  powers  are  thus  granted,  the 
existence  of  one  of  the  powers  does  not  depend  on  the  exis- 
tence, or  on  the  exercise  of  the  other  i)ower.  One  power  only 
may  be  expressly  given  to  a  corporation;  and  in  nearly  all, 
if  not  all  of  the  states  of  the  union,  that  single  express  power 
may  be.  that  Of  buying,  owning  and  holding  the  stock  of  other 
corporations.  Railroads  as  well  as  investment  companies,  or 
insurance  companies,  or  trust  companies,  may  have  funds 
which  they  desire  to  invest,  for  a  longer  or  shorter  time,  in 
the  stocks  of  other  corporations.  Whether  it  is  wise  for  them 
to  do  so,  the  power  being  granted,  is  a  question  for  the  oflS- 
cers  and  directors  of  the  investing  company,  and  for  no  one 
else  to  decide.    For  a  railroad  company  thus  to  invest  its 
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funds  is  not  malum  in  se,  and  in  the  absence  of  an  express 
statutory  prohibition,  or  public  policy  to  the  contrary  in  the 
local  jurisdiction  of  the  corporation  in  whose  stock  it  thus 
invests,  it  is  not  malum  prohibitum.  There  is  nothing  pecu- 
liar to  a  railroad  corporation  that  differentiates  it  from  other 
corporations  so  far  as  any  question  of  comity,  or  danger,  or 
prejudice  to  the  interests  of  the  people  or  the  public  interests 
is  involved.     Thompson  v.  Waters,  25  Mich.  214,  234. 

I  do  not  understand  that  there  is  any  general  rule  of  the 
American  common  law  that  one  corporation  cannot  own  stock 
in  another  corporation.  The  rule  referred  to  by  complain- 
ants' coimsel  is  that  a  corporation  cannot  become  a  stock- 
holder in  another  corporation  unless  power  to  do  so  is  specific- 
ally granted  in  its  charter  or  is  necessarily  implied  in  it. 
(People  V.  PuUman's  Palace  Car  Co.,  175  111.  125,  159.)  And 
this  latter  rule  is  one  of  construction  only,  and  based  upon  the 
ground  that  such  a  transaction  is  generally  foreign  to  the  ob- 
jects of  its  creation,  and  is  a  departure  from  its  charter  pur- 
poses, and  not  upon  any  notion  that  the  nature  of  a  corpora- 
tion renders  it  incapable  of  taking  and  holding  stock  in  other 
corporations.  A  corporation,  therefore,  may  take  and  hold 
stock  in  another  corporation  whenever  it  is  expressly  author- 
ized to  do  so.  (1  Clark  &  Marshall  on  Corporations,  527.)  In 
this  case  it  is  proved,  and  not  controverted,  that  the  Union 
Pacific  and  the  Securities  Company  each  has  express  power 
granted  to  it  by  the  state  of  its  creation  to  buy,  own  and 
hold  stock  in  other  corporations. 

The  law  of  comity  among  the  states  is  that  rule  **  which  in 
the  absence  of  positive  direction  to  the  contrary,  obtained 
through  the  states  and  territories  of  the  United  States^  by 
which  corporations  created  in  one  state  or  territory  are  per- 
mitted to  carry  on  any  lawful  business  in  another  state  or 
territory  and  to  acquire,  hold  and  transfer  property  there 
equally  as  individuals.  If  the  policy  of  the  state  or  territory 
does  not  permit  the  business  of  the  foreign  corporation  in  its 
limits,  or  allow  the  corporation  to  acquire  or  hold  real  prop- 
erty, it  must  be  expressed  in  some  aflSrmative  way;  it  cannot 
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be  inferred  from  the  fact  that  its  legislature  has  made  no 
provision  for  the  formation  of  similar  corporations,  or  allows 
corporations  to  be  formed  only  by  general  law.'' — Stevens  v. 
Pratt,  101  111.  206,  225.  See  also:  Santa  Clara  Female 
Academy  v.  SuUwan,  116  111.  375 ;  People  v.  Fidelity  &  Casu- 
alty Co.,  153  111.  25;  Cowell  v.  Springs  Co.,  100  U.  S.  55; 
Christian  Union  v.  Young,  101  U.  S.  352. 

The  public  policy  of  a  state  is  to  be  found  in  the  statutes, 
and  when  they  have  not  directly  spoken,  then  in  the  decisions 
of  the  courts  and  in  the  constant  practice  of  government  offi- 
cials. When  the  legislature  speaks  upon  a  subject  upon 
which  it  has  the  constitutional  power  to  legislate,  public  pol- 
icy is  what  the  statute  passed  by  it  indicates.  {Harding  v. 
American  Glucose  Co.,  182  111.  551,  616.  Cited  with  approval 
in  North  American  Insurance  Co.  v.  Yates,  214  111.  272,  277.) 
Public  policy  is  that  which  the  state  adopts  by  statute,  un- 
less such  statute  is  contrary  to  the  constitution  of  the  state  or 
the  United  States.  {Whitfield  v.  Aetna  Life  Insurance  Co., 
205  U.  S.  489,  495.) 

There  is  in  the  law  of  this  state  no  discrimination  against 
foreign  corporations,  but  they  are  given  a  hospitable  recep- 
tion and  are  placed  upon  an  equal  footing  with  our  domestic 
corporations.  {Santa  Clara  Femxile  Academy  v.  Sullivan, 
116  111.  375,  383.) 

Four  cases  decided  by  the  supreme  court  of  Illinois  are 
cited  as  having  some  bearing  on  the  question  whether  or  not 
it  is  against  the  public  policy  of  the  state  to  permit  a  foreign 
corporation,  having  the  power  by  its  charter  to  buy,  own  and 
hold  stock  in  another  corporation,  to  buy,  own  and  hold  stock 
in  a  domestic  corporation. 

The  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268,  was  a 
quo  warranto.  It  appeared  that  the  Gas  Trust  was  a  domes- 
tic corporation.  By  its  charter  it  had  power  to  manufacture 
and  to  sell  gas.  In  the  articles  filed  with  the  secretary  of 
state  it  named  as  one  of  the  objects  of  its  incorporation  the 
power  to  purchase  and  hold  the  capital  stock  of  similar  cor- 
porations. It  appeared  that  the  Gas  Trust  Company  had  not 
ao 
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manufactured  and  sold  gas,  but  it  had  purchased  a  majority 
of  all  the  stock  of  each  of  the  four  separate  and  independent 
gas  companies  located  and  doing  business  in  the  city  of  Chi- 
cago. It  was  held  that  the  control  of  these  four  companies 
suppressed  competition  between  them,  and  destroyed  their 
diversity  of  interest  and  all  motive  for  competition,  and  thos 
built  up  a  virtual  monopoly.  It  waa  further  held  that  the 
corporation  was  not  formed  for  a  lawful  puri)08e,  and  all  acts 
done  by  it  to  accomplish  such  object  were  null  and  void,  and 
that  where  corporations  are  formed  under  the  general  law, 
the  law,  and  not  the  statement  or  license  or  certificate,  deter- 
mines what  powers  are  granted. 

In  The  People  v.  PuUnum's  Palace  Car  Co.,  175  111.  125,  the 
Pullman  company  was  chartered  by  this  state  to  purchase, 
build  and  run  railway  cars.  After  its  organization,  as  time 
went  on,  it  became  possessed  of  a  city  office  building,  a  mul- 
tiform factory  for  the  construction  of  cars,  and  lands  and 
sidings  for  the  storage  of  cars.  It  also  piffchaaed  additional 
lands  and  built  thereon  a  town  of  dwellings,  shops  and  public 
buildings  for  the  use  and  benefit  of  its  workmen ;  and  it  pur- 
chased and  held  the  stock  of  another  corporation  the  Pullman 
Iron  &  Steel  Company,  whidi  it  alleged,  though  nominally 
independent,  was  really  a  part  of  its  own  plant  Upon  these 
facts  the  attorney  general  brought  a  writ  of  quo  warranto 
against  the  Pullman  Company.  The  supreme  court  decided 
that  under  its  charter  the  company  could  own  and  hold  such 
real  estate  as  was  necessary  for  the  convenient  transaction  of 
its  business;  and  therefore  the  owning  and  holding  of  the 
city  office  building,  the  factory,  and  the  lands  for  siding  and 
storage  of  cars  were  within  its  powers ;  but  that  the  building 
up  and  running  of  the  town  of  Pullman  was  ultra  vires,  and 
therefore  it  was  directed  to  sell  the  same.  It  was  also  held  that 
under  its  charter  the  company  had  neither  the  express  power, 
nor  the  implied  power,  to  purchase  the  stock  of  another  cor- 
poration, and  therefore  it  had  no  right  or  power  to  buy  or 
own  the  stock  of  the  Pullman  Iron  &  Steel  Company. 

In  McCoy  v.  Worlds  Columbian  Exposition,  186  111.  356, 
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McCoy  subscribed  for  1,000  shares  of  the  capital  stock  of  the 
appellee  company.  When  saed  for  the  amount  of  calls  made 
on  the  stock,  the  trial  court  directed  a  yerdict  against  him. 
On  appeal  he  attacked  this  direction  upon  the  ground  that 
the  stock  had  not  been  fully  subscribed  at  the  time  the  calls 
were  made.  It  appeared  that  all  the  stock  had  been  sub- 
scribed for,  but  part  of  those  subscriptions  had  been  made 
by  domestic  corporaticms  and  by  national  banks;  and  he  ar- 
gued that  as  these  subscriptions  were  ultra  vires  the  several 
corporations,  they  were  not  binding.  Upon  this  contention 
the  court  sajrs:  ''Corporations  organized  under  the  laws  of 
this  state  cannot  become  stockholders  in  other  corporations 
unless  power  is  specificaUy  given  by  their  charters  or  neces- 
sarily implied  from  them  {People  v.  Chicago  6hw  Trust  Co., 
130  HI.  268),  and  national  banks  have  no  power  to  subscribe 
for  capital  stock  of  other  corporations."  The  court  then  go 
on  to  say  that  such  corporations  might  make  that  defense  or 
not  as  they  pleased;  but  there  was  no  proof  that  they  had 
done  so,  and  that  appellant  could  not  make  this  defense  for 
them.     The  judgment  against  him  was  affirmed. 

In  Dunbar  v.  American  Telephone  &  Telegraph  Co,,  224 
111.  9,  a  biU  was  brought  by  minority  stockholders  to  annul  the 
purchase  by  the  defendant  company,  a  foreign  corporation, 
of  a  majority  of  the  stock  of  the  Kellogg  Company,  an  Illi- 
nois corporation.  The  court  found  as  fact  that  the  **  Ameri- 
can Company,  through  defendant  Barton  and  others,  became 
the  purchaser  of  the  shares  of  stock,  with  the  unlawful  pur- 
pose and  intention  of  putting  the  Eello^  Company  out  of  • 
business  or  so  using  and  controlling  it  as  to  prevent  rivalry 
in  business  and  creating  a  monopoly,"  (p.  22)  and  then 
found,  as  law,  that  such  conduct  on  the  part  of  the  American 
Company  was  fraudulent  as  against  the  stockholders  of  the 
Kellogg  Company,  and  against  which,  on  the  plainest  prin- 
ciples of  equity,  a  stockholder  in  the  Kellogg  Company  should 
have  the  right  to  relief,     (p.  29.) 

It  will  be  seen  that  no  one  of  these  cases  touches  the  ques- 
tion as  to  whether  or  not  it  is  against  the  public  policy  of 
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this  state  for  a  foreign  corpcration  to  purchase,  hold  and  vote 
stock,  which  it  had  the  express  right  by  its  charter  to  acquire, 
in  a  domestic  corporation. 

What  is  the  public  policy  of  the  state  of  Illinois  upon  the 
question,  as  shown  by  its  statutes? 

For  forty  years  last  past  the  statutes  of  the  state  have 
recognized  the  right  of  foreign  corporations,  other  than  rail- 
roads, to  invest  their  funds  or  any  part  thereof  in  the  stock 
of  domestic  corporations. 

By  dismissing  the  Mutual  Insurance  Company  of  New 
York,  holding  5,500  shares  of  Illinois  Central  stock,  out  of 
this  case  the  complainants  impliedly  admit  that  this  is  the 
law  as  applied  to  life  insurance  companies. 

The  Act  of  1869  permits  domestic  fire,  marine  and  inland 
navigation  insurance  companies  to  invest  their  funds  in  **the 
stocks,  bonds  or  other  evidences  of  indebtedness  of  any  sol- 
vent, dividend  paying  institution  incorporated  under  the  laws 
of  this  state  or  of  the  United  States,  except  their  own  stock:" 
(Hurd's  Illinois  Statutes,  1905,  sec.  54,  p.  1175.) 

The  same  act  provides  that  a  foreign  insurance  company 
on  coming  into  this  state  must  make  a  statement  of  ''the  num- 
ber of  shares  of  stock  of  every  kind  owned  by  it,  the  par 
and  market  value  of  the  same/'  (Hurd's  Illinois  Statutes, 
1905,  sec.  40,  p.  1170). 

Section  186  of  chapter  73  (1869)  declares  that  every  life 
insurance  company  must  include  in  its  annual  statement  the 
''Number  of  shares  owned  in  any  railroad,  stating  the  corpo- 
rate name  of  each  and  the  amount  invested  in  each,  at  cost, 
on  its  books/'  (Hurd's  Illinois  Statutes,  1905,  p.  1205). 

In  section  191  of  the  same  chapter  it  is  said:  "It  shall 
be  lawful  for  any  (life  insurance)  company  organized  in  this 
state,  to  invest  its  funds  or  accumulations  in  the  stocks  of 
the  United  States,  or  of  this  state,  or  of  any  city  or  town  in 
this  state,  or  in  any  national  bank,  or  in  such  other  stocks 
and  securities  as  may  be  approved  by  the  auditor  •  •  •" 
(Kurd's  Illinois  Statutes,  1905,  p.  206.) 

The  Act  of  1883   declares  that  every  foreign  insurance 
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company  upon  coming  into  the  state  shall  include  in  its  ap- 
plication *'the  number  of  shares  of  stock  of  every  kind  owned 
by  it,  the  par  and  market  value  of  the  same,  •  •  •'' 
(Kurd's  Illinois  Statutes,  1905,  sec.  40,  p.  1170). 

By  the  Act  of  1877  each  Illinois  trust  company  must  show 
in  its  annual  statement  **The  amount  of  stocks  and  bonds  of 
this  state,  and  of  the  United  States,  of  any  incorporated  city 
of  this  state,  and  of  any  other  stocks  and  bonds  owned  by 
such  company,  •  •  *''  (Kurd's  Illinois  Statutes,  1905, 
sec.  137,  p.  540). 

The  Act  of  1893  (amended  1897)  declares  that  any  mining 
or  manufacturing  company  of  this  state  shall  have  the  power 
to  **own  and  hold  shares  of  the  capital  stock,  and  to  own  and 
hold  securities  of  any  railroad  company,  •  •  •"  when 
such  roads  connect  the  different  plants  with  each  other  or 
with  other  railroads.  (Kurd's  Illinois  Statutes,  1905,  sec. 
148,  p.  542.) 

The  Act  of  April  17,  1899»  provides  that  surety  companies 
may  invest  in  the  same  securities  as  life  insurance  companies 
are  empowered  to  buy  and  hold.  (Kurd's  Illinois  Statutes, 
1905,  sec.  102,  j,  p.  532.) 

The  Act  of  June  7,  1899,  declares  that  every  accident  in- 
surance company  incorporated  in  or  doing  business  in  this 
state,  shall  include  in  its  annual  statement  the  "Number  of 
riiares  owned  in  any  railroad,  *  •  •"  (Kurd's  Illinois 
Statutes,  1905,  sec.  218,  p.  1212). 

It  would  seem  from  these  statutes  that  there  was  no  public 
policy  in  this  state  forbidding  a  corporation  either  domestic 
or  foreign  (foreign  railroad  companies  not  now  being  con- 
sidered) from  investing  its  surplus  funds  in  the  stock  of  au- 
other  corporation.  On  the  contrary  such  power  is  recognized 
or  expressly  granted  in  the  acts  cited.  It  is  only  when  such 
investment  is  made  for  an  unlawful  purpose,  such  as  to  pre- 
vent competition,  or  to  create  a  monopoly  that  the  law  for- 
bids the  same.  Whether  the  power  exists  in  any  corporation 
to  buy  and  hold  the  stock  of  another  company  depends  on 
the  charter  of  the  purchasing  company  and  on  the  law  under 


470  CiBcxHT  Courts  of  Ilunois, 

which  it  is  created.  Given  that  power  there  is  no  statute  in 
this  state  which  forbids  its  exercise.  It  should  be  noted  that 
in  several  of  these  acts  shares  of  stock  in  railroad  corpora- 
tions are  specifically  mentioned  as  proper  stocks  for  invest- 
ment. All  the  corporations  referred  to  in  the  various  acts 
cited  were  granted  or  had  other  powers  than  that  of  invest- 
ment. But  that  fact  is  immaterial.  If  the  power  to  invest 
be  unlawful  when  it  is  the  only  power  granted,  it  is  unlawful 
when  added  to  other  powers.  Such  is  the  distinct  ruling  in 
Stevens  v.  Pratt,  101  111.  206,  where  the  only  power  granted 
to  the  United  States  Mortgage  Company,  a  foreign  corpora- 
tion, was  to  loan  money.  This  fact  was  pointed  out  by  coun- 
sel with  the  further  fact  that  the  Illinois  corporations  to 
whom  this  power  of  investment  was  given  had  also  other  i)ow- 
ers,  such  as  the  power  to  insure,  to  act  as  surety  or  as  trustee, 
to  mine  or  manufacture  and  the  like.  The  supreme  court 
sweeps  this  argument  aside,  saying  among  other  things:  ''Can 
it  possibly  make  any  difference  to  the  sovereign  state  of  Illi- 
nois, or  to  any  of  its  citizens,  whether  a  foreign  corporation, 
which  comes  here  to  loan  its  money,  has  power  by  its  charter 
to  effect  insurance,  as  well  as  to  loan  money,  or  whether  it 
has  power  merely  to  loan  money?  Is  there  anything  in  the 
exercise  of  this  power  by  a  corporation  which  is  affected  by 
the  additional  powers  possessed  by  the  corporation,  or  by 
the  fact  whether  or  not  it  has  additional  powers?  Until  it 
can  be  demonstrated  that  the  possession  of  the  additional 
powers  can,  in  some  substantial  way,  affect  the  loan,  we  must 
hold  that  it  can  make  no  difference  whether  the  corporation 
be  authorized  to  bank,  or  effect  insurance,  or  huild  railroads, 
as  well  as  to  loan  money,  or  whether  it  is  authorized  to  effect 
loans,  solely.''     (p.  228.) 

What  is  shown  by  the  statutes  of  this  state  concerning  for- 
eign railroad  companies? 

The  Act  of  1855  authorized  all  domestic  railroad  compa- 
nies to  make,  with  any  other  domestic  railroad,  or  with  "rail- 
road corporations  of  other  states,"  any  arrangement  "for 
leasing  or  running  their  roads,  or  any  part  thereof,  •  •  • 
as  shall  be  necessary  and  convenient  for  carrying  into  effect 
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the  object  of  this  act;"  and  it  gave  them  the  right  to  connect 
with  each  other  ''and  with  the  railroads  of  other  states,  on 
saeh  terms  as  shall  be  mutually  agreed  upon  by  the  compa- 
nies interested  in  such  connection."  (Kurd's  Illinois  Stat- 
utes, 1905,  p.  1573,  pars.  44,  45.) 

In  The  Illinois  Midland  RMuHiy  Co.  v.  The  People,  84  111. 
426,  it  was  held  under  this  act,  that  a  plea  to  an  information 
in  the  nature  of  a  quo  warranto,  charging  one  railroad  com- 
pany with  usurping  the  powers  and  franchises  granted  to  an- 
other, which  sets  up  a  contract  between  it  and  the  other  comr 
pany,  authorizing  it  to  operate  the  road  of  such  other  com- 
pany, and  that  it  is  operating  the  road  under  such  contract, 
is  a  good  plea.     (429.) 

The  Act  of  1875  enlarged  the  Act  of  1855  by  authorizing 
all  domestic  railroad  companies  and  all  railroads  of  ''any 
adjoining  state,"  when  in  possession  of  or  operating  connect^ 
ing  railroads  "under  lease  in  perpetuity  or  for  a  period  of 
not  less  than  twenty  years"  to  purchase  or  sell  the  remaining 
interests  of  the  leased  road.  (Hurd's  Illinois  Statutes,  1905, 
p.  1573.) 

In  1873  an  act  was  passed  permitting  domestic  railroad 
corporations  to  consolidate  with  each  other,  under  certain 
conditions  and  restrictions.  Under  this  act  any  two  domestic 
railroad  companies  where  their  lines  are  connecting  and  not 
parallel  or  competing  may  consolidate.  (Kurd's  Elinoia 
Statutes,  1905,  p.  509.) 

By  an  act  passed  in  1883,  it  is  provided  that  where  a  rail- 
road situate  partly  in  this  and  partly  in  another  estate  and 
heretofore  owned  by  a  corporation  formed  by  consolidation 
of  railroad  corporations  of  this  and  other  states,  has  been 
sold  under  decree  of  court  and  has  been  purchased  as  an  en- 
tirety and  is  now  held  by  two  or  more  corporations  of  two  or 
more  states,  it  shall  be  lawful  for  the  domestic  corporation 
to  consolidate  its  property,  franchise  and  capital  stock  with 
the  property,  franchises  and  capital  stock  of  the  foreign 
corporation  upon  such  terms  as  may  be  agreed  upon.  (Hurd's 
Illinois  Statutes  1905,.  p.  1572,  sec.  39.) 

The  Act  of  1885  provides  that  all  domestic  railroad  compa- 
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nies  "which  now  are,  or  hereafter  may  be  in  possession  of, 
and  operating  in  connection  with,  or  extension  of  their  own 
railway  lines,  any  other  railroad  or  railroads,  in  the  state 
or  in  any  other  state  or  states,  or  owning  and  operating  a 
railroad  which  connects  at  the  boundary  line  of  this  state 
with  a  railroad  in  another  state,"  may  purchase  such  other 
railroad  property  with  its  corporate  rights  and  franchises. 
(Kurd's  Illinois  Statutes,  1905,  p.  1606.) 

In  1893  an  act  was  passed  authorizing  railroad  companies, 
in  consolidating  so  as  to  form  an  interstate  line,  to  fix  the 
terins  of  such  consolidation,  which  terms  may  be  the  payment 
or  retirement  of  the  preferred  stock  of  the  companies  and  the 
issue  of  new  preferred  stock.  (Hurd's  Illinois  Statutes,  1905, 
see.  42,  p.  1573.) 

By  the  Act  of  1897  all  agreements,  purchases  and  sales 
made  by  and  between  domestic  railroad  companies  and  for- 
eign railroad  companies  between  July  1,  1874  and  July  1, 
1893,  were  ratified,  approved  and  confirmed.  (Kurd's  Illi- 
nois Statutes,  1905,  sec.  198,  p.  1607.) 

Section  14  of  chapter  114,  being  the  general  act  relating 
to  the  incorporation  of  domestic  railroad  companies,  provides 
that  '*it  shall  not  be  lawful  for  such  corporation  to  use  any 
of  the  funds  thereof  in  the  purchase  of  its  own  stock,  or  that 
of  any  other  corporation,  or  to  loan  any  of  its  funds  to  any 
director  or  other  officer  thereof,  or  to  permit  them  or  any  of 
them  to  use  the  same  for  other  than  the  legitimate  purposes 
of  the  corporation;"  Provided,  that  any  domestic  company 
whose  road  connects  with  any  railroad  of  any  other  state, 
**  shall  have  power  •  •  •  to  own  and  hold  the  stock  and 
securities"  of  such  connecting  road;  **such  ownership  or  hold- 
ing to  comprise  at  least  two-thirds  in  amount  of  the  stock  of 
such  corporation."    (Kurd's  Illinois  Statutes,  1905,  p.  1567.) 

The  Act  of  1899  declares  that  whenever  any  foreign  cor- 
poration shall  be  in  possession  of  any  railway  situate  in  Illi- 
nois belonging  to  a  domestic  company,  or  shall  own  or  control 
all  the  capital  stock  of  such  domestic  corporation,  "then  the 
corporation  of  this  state  may  sell  and  convey,  and  such  cor- 
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poration  of  another  state  •  •  •  may  purchase  an 
•  •  *  of  such  railroad''  with  all  its  rights,  franchises 
and  privileges  and  forever  use  and  enjoy  the  same,  under 
prescribed  terms.     (Hurd's  Illinois  Statutes,  1905,  p.  1611.) 

It  is  shrewdly  inferred  by  counsel  for  complainants  that 
some  of  these  acts  were  passed  to  fit  special  cases.  In  one 
or  more  instances  this  inference  is  verified  by  the  railroad 
history  of  this  state.  Though  this  be  true  yet  these  several 
acts  are  public  laws  of  this  state,  which  may  be  taken  ad- 
vantage of  in  similar  cases,  and  which  may  be  examined  in 
the  effort  to  ascertain  what  is  and  has  been  the  public  policy 
of  this  state  upon  the  main  question  here  in  issue. 

A  review  of  these  acts  show  that  the  uniform  public  policy 
of  the  state  of  Illinois  has  been  and  still  is  to  encourage  the 
building  and  maintenance  of  railway  lines  for  the  transpor- 
tation of  goods  and  of  passengers.  The  power  to  lease,  to 
enter  into  operative  contracts,  to  consolidate  connecting  lines, 
to  buy  and  to  sell,  has  been  freely  granted ;  and  it  also  shows 
that  the  public  policy  of  the  state  is  opposed  to  and  forbids 
the  union  or  consolidation  of  parallel  or  competing  lines. 

The  Act  of  1899  assumes  and  recognizes  the  right  of  a  for- 
eign railroad  corporation,  having  the  power  by  its  charter  to 
purchase  the  stock  of  other  corporations,  to  buy  and  hold 
stock  in  an  Illinois  railway  corporation.  It  says  that  when- 
ever any  foreign  corporation  **  shall  own  or  control  all  the 
capital  stock  of  such  corporation  of  this  state,  then  the  cor- 
poration of  this  state  may  sell  and  convey,"  etc.  These  are 
not  words  of  grant  or  of  authority,  but  are  words  recognizing 
the  existence  of  a  right  of  power  in  the  foreign  corporation. 

Chapter  114  by  its  terms  relates  to  the  domestic  railroad 
corporations  formed  under  the  act.  It  does  not  concern  it- 
self with  foreign  railroad  corporations.  Section  14  of  that 
act  declares  how  the  funds  of  the  domestic  corporation  may 
not  be  employed.  It  prohibits  the  use  of  such  funds  in  the 
purchase  of  the  stock  **of  any  other  corporation."  The  ques- 
tion of  restricting  the  investment  of  the  funds  of  a  foreign 
corporation  was  not  before  the  legislature,  and  this  section, 
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even  by  implication,  does  not  lay  down  any  rule  in  relation 
thereto.  It  was  and  is  a  matter  of  concern  to  the  lawmaking 
power  of  this  state  as  to  the  misuiner  of  the  investment  of  the 
funds  of  its  own  corporations;  but  it  has  no  such  concern  as 
to  the  investments  of  foreign  corporations,  whether  they  build 
and  operate  railroads,  or  sell  life  or  fire  insurance,  unless 
such  investments  are  made  or  are  used  for  an  unlawful  pur- 
pose, such  as  the  preventing  of  competition,  or  the  creation 
of  a  monopoly  or  a  perpetuity.  The  proviso  to  this  section 
grants  to  a  domestic  railroad  the  power  to  own  "the  stock 
and  securities"  of  any  connecting  railroad.  The  fact  it  also 
provides  that  the  purchasing  company  shall  acquire  at  least 
two-thirds  of  the  stock  of  the  railroad  in  which  it  invests, 
does  not  take  away  the  power  to  purchase,  but  does  require 
the  purchase  of  two-thirds  thereof  before  such  owning  and 
holding  shall  entitle  the  investor  to  take  over  the  other  road. 

The  Act  of  1905  is  entitled  **An  Act  to  regulate  the  ad- 
mission of  foreign  corporations  for  profit,  to  do  business  in 
the  State  of  HUnois.'' 

In  tiiis  act  it  is  provided  that  no  foreign  corporation  can 
be  admitted  **to  transact  any  business,  or  exercise  any  of  its 
corporate  powers"  in  Illinois  until  it  complies  with  its  con- 
ditions; that  no  foreign  corporation  can  be  admitted  to  do 
business  in  the  state  "for  the  transaction  of  which  a  corpo- 
ration cannot  be  organized  under  the  laws  of  this  state,"  and 
that  the  act  shall  be  construed  not  as  a  grant  of  power,  "but 
as  a  limitation  upon  interstate  comity."  (Hurd's  Illinois 
Statutes,  1905,  p.  512,  sees.  67fc  to  67;.) 

Concerning  this  act  complainants  counsel  say:  "To  hold 
and  vote  stock  in  an  Illinois  corporation  is,  we  concede,  not  a 
doing  of  business  in  the  state  within  the  meaning  of  the  Act 
of  1905,  so  as  to  require  the  formalities  of  that  Act  to  be 
complied  with  as  a  condition  precedent  to  the  right  to  own 
and  vote."  (Brief,  108.)  It  appears  in  this  case  that  the 
only  act  the  Securities  Company  or  the  Union  Pacific  ever 
did,  or  now  desires  to  do  in  this  state,  is  to  vote  the  stock 
fhey  hold  in  the  Illinois  Central,  at  stockholders'  meetings. 
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Section  4  of  this  Act  closes  with  the  words:  **Nor  shall 
this  act  be  construed  as  a  grant  of  power  to  any  corporation 
admitted  hereunder  but  as  a  limitation  upon  interstate  com* 
ity" —  But  how  can  these  words  which  concern  no  other 
corporations  than  those  **  doing  business"  in  the  State,  apply 
to  corporations  which  confessedly  are  not  included  in  the  actt 

I  do  not  find  in  any  of  these  acts,  relating  to  domestic  cor- 
porations or  to  foreign  corporations,  a  declaration  that  for- 
eign corporations,  including  railroad  corporations,  may  not 
buy,  own  and  hold  the  stocks  of  domestic  corporations;  or, 
that  having  such  ownership,  they  may  not  exercise  all  of  the 
rights  and  privileges  inherent  in  and  necessary  to  full  owner- 
ship. Nor  have  I  been  referred  to  any  Illinois  decision,  nor 
has  any  come  to  my  knowledge,  declaring  that  such  invest- 
ments are  against  the  public  policy  of  the  state.  The  right 
of  the  lawful  owner  of  such  stock  to  vote  it  at  meetings  of 
the  stockholders  should  not  be  denied  in  the  absence  of  a  clear 
prohibition  contained  in  the  statutes  of  the  state  or  to  be 
found  in  some  decision  of  our  supreme  court. 

It  is  a  matter  of  common  knowledge  that  for  years  foreign 
corporations,  including  railway  corporations,  have  been  large 
purchasers  and  holders  of  stock  of  many  of  our  domestic  cor- 
porations, including  domestic  railway  corporations.  The  an- 
nual statements  of  such  holding  corporations,  in  the  many 
cases  in  which  such  statements  are  required  by  law,  have 
shown  this  ownership.  The  yearly  reports  of  the  Railroad 
and  Warehouse  Commission  set  forth  the  income  of  all  rail- 
roads from  stocks  of  domestic  corporations  severally  owned 
and  held  by  them.  The  governor  of  this  state  is  ex  officio  a 
director  of  the  Illinois  Central,  upon  whose  books  for  the  last 
seven  years  the  Securities  Company  has  stood  registered  as 
the  owner  of  80,000  shares  of  its  stock.  In  these  and  in  so 
many  other  ways  has  such  ownership  been  published  to  the 
world  that  the  knowledge  of  it  may  be  deemed  to  be  almost 
universal;  and  yet  it  does  not  appear  that  the  executive  d^ 
partment  of  the  state  by  any  legal  proceeding  has  ever  ques- 
tioned the  right  or  power  of  any  foreign  corporation,  having 
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such  express  power  given  it  by  the  state  of  its  creation,  to 
buy,  hold  and  vote  the  stock  of  any  domestic  corporation. 
The  executive  department  is  neither  ignorant  nor  careless. 
This  silence  must  proceed  from  the  belief  that  such  holdings 
are  intra  vires,  and  are  not  prohibited  nor  opposed  to  public 
policy. 

Investment  companies  are  of  two  classes — the  one,  while 
exercising  other  powers,  which  form  the  main  reason  for  its 
creation,  purchases  the  stock  or  bonds  of  other  corporations 
in  order  that  its  idle  capital  necessarily  held  for  the  payment 
of  obligations  not  yet  matured  or  of  betterments  not  yet 
made,  in  the  waiting  interval,  may  bear  interest  Of  such, 
a  life  insurance  company  is  an  example.  The  other  with  its 
own  stock  or  money,  and  as  its  main  business,  buys  stocks 
and  bonds  of  other  corporations  and  holds  them  either  in  the 
form  received  or  in  some  modified  form.  The  interest  upon 
the  bonds  and  the  dividends  upon  the  stock  thus  held  consti- 
tute its  profits.  The  Securities  Company  is  an  example  of  this 
latter  class.  There  is  nothing  illegal  nor  against  public  pol- 
icy in  either  of  these  forms.  It  is  only  when  such  a  corpora- 
tion is  formed  or  is  used  for  some  unlawful  purpose  which 
stifles  competition,  or  creates  a  monopoly,  or  establishes  a  per- 
petuity, or  directly  tends  to  bring  about  any  of  these  things, 
and  such  intention  is  pleaded  and  proved,  that  the  courts  wiU 
suppress  or  right  the  wrong  and  will  punish  the  offender. 
No  corporation,  however  broad  are  its  granted  powers,  is  au- 
thorized to  exercise  these  powers  in  any  mode  which  the  law 
of  the  state  would  not  justify  in  any  private  person  or  in 
any  unincorporated  body.  Oregon  Railway  and  Navigation 
Co.  V.  Oregonian  Railway  Co.,  130  U.  S.  1,  26. 

The  Railroad  Securities  Company  is  an  investment  or 
holding  corporation  of  the  state  of  New  Jersey,  clothed  with 
power  to  purchase,  receive,  hold  and  own  bonds,  mortgages, 
debentures,  notes,  shares  of  capital  stock,  and  other  securi- 
ties of  any  railroad  company  or  other  public  service  corpo- 
ration, with  all  the  rights,  powers  and  privileges  of  the  indi- 
vidual ownership  thereof,  including  the  right  to  vote  thereon. 
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In  1900  the  Securities  Company  purchased  80,000  shares  of 
the  capital  stock  of  the  Illinois  Central.  It  stiU  owns  this 
stock.  No  question  is  raised  in  this  case  but  that  the  several 
grantors  had  title  to  the  stock  they  then  sold  to  the  Securities 
Company,  nor  is  it  questioned  but  that  such  purchases  trans- 
ferred to  the  Securities  Company  all  the  property  rights  in 
said  stock  theretofore  possessed  by  such  vendors.  After  it 
became  the  owner  of  this  stock  the  Securities  Company  sur- 
rendered the  original  certificates  therefor  to  the  Illinois  Cen- 
tral, and  new  certificates  were  issued  by  the  latter  company 
to  the  Securities  Company  in  its  name  for  a  like  amount ;  and 
thereupon  the  Illinois  Central  registered  upon  its  books  the 
Securities  Company  as  the  owner  and  holder  of  said  80,000 
shares  of  stock,  and  such  registration  still  stands.  All  these 
matters  were  participated  in  by  Mr.  Pish.  It  was  not  until 
the  sale  of  his  stock  in  that  company  in  1906  to  the  Union 
Pacific,  that  he  lost  his  interest  in  the  Securities  Company. 
At  each  succeeding  annual  election  until  1907,  without  pro- 
test or  question  by  any  one,  the  Securities  Company  voted 
this  stock,  by  its  proxy  Mr.  Fish,  not  only  for  the  election  of 
directors,  but  also  upon  all  contracts  which  the  shareholders 
were  called  upon  to  confirm  or  to  reject.  In  1901  the  Securi- 
ties Company  pledged  this  stock  with  the  U.  S.  Trust  Com- 
pany to  secure  its  outstanding  bonded  indebtedness  in  the 
sum  of  $8,000,000,  but  retained  its  right  to  vote  said  stock. 
It  is  and  has  been  the  owner  and  holder  of  no  other  railroad 
stock.  About  one  year  ago  the  Union  Pacific,  which  there- 
tofore was  a  large  holder  of  the  stock  of  the  Securities  Com- 
pany, by  additional  purchases  became  the  owner  and  holder 
of  all  the  stock  of  that  company  except  45  shares  in  the  hands 
of  its  directors.  It  is  not  contended  that  the  Securities  Com- 
pany is  about  to  vote  its  stock  for  any  unlawful  purpose ;  but 
it  is  contended  by  the  complainants  that  as  the  Union  Pacific 
now  owns  and  controls  all  (or  practically  all)  of  the  stock 
of  the  Securities  Company,  the  latter  disappears  as  a  factor 
in  this  case;  and  that  if  the  Union  Pacific,  on  grounds  of 
public  policy,  cannot  directly  hold  or  vote  stock  in  the  lUi- 
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nois  Central,  it  cannot  do  so  indirectly  through  a  holding 
company  of  which  it  is  the  sole  stockholder.  If  the  purchas- 
ing company  has  no  power  to  buy,  hold  and  enjoy  the  stock 
it  purchases,  then  whether  it  buy  stock  in  it9  own  name  or 
through  the  intervention  of  individuals  or  trustees  the  want 
of  power  is  the  same.  {Dunbar  v.  American  Telephone  A 
Telegraph  Co.,  224  111.  9,  at  p.  26.) 

To  sustain  its  contention  complainants  cite  the  following 
cases: 

In  Stockton  v.  Central  Railroad  Co.  of  New  Jersey,  50  N. 
J.  Eq.  52,  24  Atl.  964,  the  Philadelphia  &  Beading  Railway 
Company,  a  foreign  corporation,  had  no  power  to  lease  the 
Central  Railroad.  To  accomplish  its  puri>08e  it  promoted 
the  creation  of  a  domestic  company,  haying  that  power,  and 
the  lease  was  thereafter  made  to  such  domestic  company. 
The  court  looked  through  this  device  and  declared  the  lease 
void.     (p.  745.) 

The  Central  Radroad  Co.  of  New  Jersey  v.  Pennsylvakia 
Railroad  Co.,  31  N.  J.  Eq.  475,  is  a  like  case,  and  a  like  re- 
sult was  reached. 

State  V.  Standard  Oil  Co.,  49  Ohio  St  137,  30  N.  E.  279. 
The  case  w^  a  quo  warranto,  and  the  act  done  was  ultra  vires 
the  corporation  and  against  public  policy,  being  in  restraint 
of  ciHnpetition.  The  court  held  that  where  all  the  stock- 
.  holders  joined  in  the  doing  of  the  act  and  it  called  for  cor- 
porate action  it  should  be  c<msidered  the  act  of  the  corpora- 
ti<m. 

People  V.  North  River  Sugar  Refining  Co.,  121  N.  Y.  582, 
is  similar  to  the  last  case. 

In  United  States  v.  Milwaukee  Refrigerator  Transit  Co., 
142  Fed.  247,  the  proceeding  charged  was  an  attempt  to  se- 
cure rebates  in  violation  of  the  Inter-State  Commerce  Act, 
and  the  Transit  Company  was  created  by  the  Brewing  Com- 
pany to  accomplish  this  purpose.  On  demurrer  the  court 
hdd  the  bill  good. 

Southern  Electric  Securities  Co.  v.  State,  44  So.  785  (Miss.), 
is  like  the  last  in  that  the  object  sought  to  be  obtained  was 
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unlawful  and  the  restrained  eompanjr  had  been  created  to 
cany  out  this  design. 

In  ¥ori  v.  Chicago  MUk  Skippers*  Associat\4my  155  HI. 
166,  it  appeared  that  a  corporation  had  been  formed  to  ccm- 
tr»l  the  sale  and  price  of  milk  in  Chicago.  The  court  sajrs: 
**And  where,  in  the  organization  of  the  c<Hporate  body  or 
the  control  exercised  by  the  stockholders  in  determining  the 
agencies  selected  for  managing  its  business,  the  business  as 
thus  conducted,  managed  and  controlled  is  against  public 
policy  or  in  ccmtrayention  of  a  statute  of  the  state,  such  acts 
of  the  corporate  body  and  of  the  individual  shareholders  are 
•the  combined  acts  of  all,  and  courts  are  not  so  powerless  that 
th^  may  not  prevent  the  success  of  ingenious  schemes  to 
evade  or  violate  the  law."  (p.  180.)  The  statutes  of  Illi- 
nois permitted  a  private  person  to  bring  the  action. 

It  will  be  seen  in  each  of  these  cases  that  the  action  was 
braught  by  the  state  or  under  a  special  statute;  that  the  act 
done  or  attempted  to  be  .done  was  in  itself  unlawful ;  and  that 
the  corporation  was  created  for  the  purpose  of  doing  the  ille- 
gal act,  or  had  directly  participated  in  the  doing  of  it  When 
these  facts  had  been  alleged  and  proven  the  court  disregarded 
the  corporate  entity  in  order  to  get  at  the  substance  of  the 
unlawful  thing  that  it  might  prevent  the  wrong  and  punish 
the  wrongdoers.  In  the  case  at  bar  the  Securities  Company 
was  lawfully  organized  for  a  lawful  purpose;  it  owned  the 
stock  and  had  a  right  to  vote  it,  and  it  was  not  a  party  to  the 
transaction  by  which  it  is  claimed  it  lost  its  right  to  vote  the 
stock. 

By  the  express  terms  of  its  charter  the  Securities  Company 
has  the  right  to  buy,  hold,  own  and  vote  the  stock  of  other 
corporations  of  a  public  service  character,  in  the  state  of  its 
creation  and  elsewhere.  In  New  Jersey  its  ownership  of  such 
stock  as  it  purchased,  with  all  the  rights  which  follow  abso- 
lute ownership,  is  not,  and  cannot  be  questioned. 

Viewed  in  the  abstract,  the  question  as  to  who  owns  the 
stock  of  a  corporation,  whether  that  ownership  be  individual 
or  corporate,  by  one  or  by  many,  is  immaterial.    In  each  and 
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every  ease  the  officers  and  directors  of  the  corporation  control 
its  policy  and  its  property.  The  ownership  of  its  property 
is  as  firmly  fixed  in  the  corporation  when  all  its  stock  is 
massed  in  the  hands  of  one  stockholder,  as  it  is  when  such 
stock  is  distributed  among  a  thousand  holders.  The  greater 
or  lesser  number  of  its  stockholders  does  not  impair  or  take 
from  it  any  of  its  rights  or  properties.  The  title  of  a  corpo- 
ration to  its  property  and  the  enjoyment  of  all  the  rights 
going  with  and  making  up  that  title  cannot  be  taken  away 
by  showing  that  any  or  all  of  its  stockholders  had  no  power 
to  exercise  such  rights. 

In  Hopkins  v.  Roseclare  Lead  Co,,  72  111.  373,  appellees,  a 
corporation,  claimed  to  own  a  99-year  lease  of  certain  mia- 
eral  lands.  This  lease  had  been  regularly  transferred  to  the 
appellee  company;  afterwards  one  LaGrave,  a  lai^e  stock- 
holder in  the  company,  executed  instruments  purporting  to 
convey  the  said  lease  and  other  rights  and  property  to  said 
Hopkins.  The  supreme  court  reversed  the  cause  for  want 
of  proper  parties  defendant,  but  in  the  opinion  say: 

**It  is  insisted  that  LaGrave  had  no  power  to  make  the  sale 
of  the  leases,  to  transfer  the  control  of  the  suit,  or  to  sell  the 
20  acres  of  land,  as  they  were  all  owned  by  the  company. 
He  was  but  a  stockholder,  and  as  such  had  no  power  to  make 
the  sale.  He,  although  owning  the  majority  of  the  stock, 
could  not  act  for  the  company,  unless  specially  authorized. 
He  could  no  doubt  control  the  action  of  the  company  by  the 
election  of  its  officers,  but  still  the  company  could  only  act 
through  its  officers,  or  by  expressly  delegating  power  to  oth- 
ers, whether  a  stockholder  or  other  persons."     (p.  379.) 

In  Sellers  v.  Oreer,  172  111.  549,  two  stockholders  who 
owned  all  the  stock  of  a  corporation  (except  two  shares,  held 
by  their  sons,  for  which  the  sons  paid  nothing),  attempted 
to  divide  and  to  dispose  of  the  corporate  property.  It  was 
held  that  they  had  no  power  to.  do  so.  **A  corporation  is  an 
artificial  being  created  by  law,  clothed  with  certain  powers. 
It  acts  through  its  board  of  directors  and  officers.  Its  prop- 
erty is  not  subject  to  the  control  or  disposition  of  its  members 
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or  stofekholders."  This  holding  is  sustained  by  many  au- 
thorities cited,     (pp.  553  et  seq.) 

In  Coal  Belt  Electric  Railway  Co.  v.  Feahody  Coal  Co., 
230  111.  164,  all  the  stock  of  the  appellant  company  was  pur- 
chased by  George  J.  Gould.  As  to  this  phase  of  the  case  the 
court  say:  **By  its  purchase  Mr.  Gould  did  not  acquire  the 
ownership  of  the  property  of  the  railway  company.  The 
ownership  of  that  property  remained  in  the  Coal  Belt  Elec- 
tric Railway  Company  as  before,  unaffected  by  the  sale.  Mr. 
Gould  merely  became  a  stockholder  of  the  railway  company 
but  not  the  owner  of  its  property  in  a  legal  sense,  though  he 
could  control  its  action  by  the  selection  of  its  officers.  {Huwr 
phrey  v.  McKissock,  140  U.  S.  304;  Sellers  v.  Oreer,  172  111. 
549;  2  Cook  on  Stock  and  Stockholders,  sec.  709.)  After 
the  transfer  of  the  stock  the  Coal  Belt  Electric  Railway  Comr 
pany  sustained  the  same  relation  to  its  property  as  before. 
It  neither  acquired  nor  lost  any  right,  by  estoppel  or  other- 
wise, for  it  was  no  party  to  the  transaction." 

(See  also  TJlmer  v.  Lime  Rock  Railvm^  Co.,  98  Me.  579,. 
594,  57  Atl.  1001 ;  Oregon  Short  Line  Co.  v.  Postal  Telegraph 
Cable  Co.,  Ill  Fed.  842,  844,  845;  Commonwealth  v.  New 
York  Ry,  Co.,  132  Pa.  St  591,  19  Atl.  291.) 

The  right  of  the  Securities  Company  to  vote  this  stock 
stands  uninfluenced  and  unimpaired  by  the  fact  that  the 
Union  Pacific  owns  all  or  practically  all  its  stock.  So  long  an 
the  voting  x)ower  of  the  Securities  Company  is  used  by  its 
officers  and  directors  in  a  lawful  manner,  and  for  lawful  pur- 
poses, it  is  immaterial  who  owns  its  stock.  As  an  indepen- 
dent corporation  it  holds  its  stock  and  other  assets  not  only 
for  the  benefit  of  its  stockholders,  but  also  for  'the  benefit  of 
its  certificate  holders,  who  are  vitally  interested  in  the  80,000 
shares  of  stock  held  by  the  Trust  Company. 

The  Act  of  1905  has  no  application  to  the  Securities  Com- 
pany. A  careful  inspection  of  the  language  of  the  Act  will 
lead  to  the  conclusion  that  it  was  intended  to  take  effect  upon 
causes  of  action  and  demands  arising  after  its  passage,  and 
upon  none  other.  Statutes  are  prospective,  and  will  not  be 
81 
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construed  to  have  a  retroactive  operation  unless  the  language 
employed  is  so  clear  that  it  will  admit  of  no  other  eonstrue- 
tion. .  Retrospective  laws  are  not  looked  on  with  favor. 
(People  V,  McCUllan,  137  111.  352;  Richardson  v.  Umted 
States  Mortgage  &  Trust  Co.,  194  111.  259;  People  v,  Hutiu 
mel,  215  lU.  43,  46.) 

Again:  The  right  to  vote  this  stock  accrued  to  the  Securi- 
ties Company  when  it  became  the  owner  of  the  stock  in  1900. 
To  impair  this  right  by  force  of  a  subsequent  statute  is  for- 
bidden by  section  10  of  article  1  of  the  constitution  of  the 
United  States,  and  by  section  14  or  article  2  of  the  constitu- 
tion of  the  state  of  Illinois. 

I  am  of  opinion  that  a  valid  corporation,  similar  to  the  Se- 
curities Company,  can  be  formed  under  the  Illinois  statutes. 

Section  1  of  the  General  Incorporation  Act  declares: 
**That  corporations  may  be  formed  in  the  manner  provided 
by  this  Act  for  am/y  lawful  purpose,  except  banking,  insur- 
ance, real  estate  brokerage,  the  operation  of  railroads  and 
the  business  of  loaning  money." 

Section  5  says  that  **  Corporations  formed  under  this  Act 
•  •  •  may  own,  possess  and  enjoy  so  much  real  and  per- 
sonal estate  as  shall  be  necessary  for  the  transaction  of  their 
business,  and  may  seU  and  dispose  of  the  same  when  not  re- 
quired for  the  uses  of  the  corporation  •  •  •  and  may 
have  and  exercise  all  the  powers  necessary  and  requisite  to 
carry  into  eifect  the  objects  for  which  they  may  be  formed." 

Is  the  purpose  for  which  the  Securities  Company  was 
formed  a  "lawful  purpose"  under  this  Actf 

The  buying  by  one  corporation  of  stock  of  another  corpora- 
tion is  not  malum  in  se.  It  does  not  come  within  any  of  the 
exceptions  named  in  the  Act.  The  legislature  of  this  state, 
in  a  series  of  acts  extending  over  many  years,  has  granted 
to  fire  insurance  companies,  to  life  insurance  companies,  to 
mining  and  manufacturing  companies,  to  gas  companies,  to 
accident  insurance  companies,  to  trust  companies,  and  to 
railroad  companies  the  power  to  buy,  own,  hold  and  enjoy 
stock  of  other  corporations.    If  the  granting  of  this  power  is 
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unlawful  in  this  state,  these  acts  would  not  have  been  passed, 
or,  if  passed,  would  have  been  condemned  by  the  courts. 

"Where  the  statutes  of  a  state  authorize  incorporation  for 
any  legal  purpose,  incorporation  can  be  had  for  buying  and 
selling  shares  of  stock  in  other  corporations."  (1  Cook  on 
Corporations,  sec.  316,  p.  691.) 

In  each  of  the  following  cases  (which  I  cite  without  going 
into  details)  the  local  statute  was  similar  to  that  of  this 
state;  and  in  each  it  was  held  that  a  corporation  could  be 
formed  for  the  purpose  of  buying  and  selling  shares  of  stock 
in  other  corporations.  Market  Street  Ry,  Co.  v.  Hellman, 
109  Cal.  571,  590,  42  Pac.  225;  Yokes  v.  Eaton,  119  Ky.  916, 
85  S.  W.  174;  York  Park  Bldg.  Assn.  v.  Barnes,  39  Neb.  834, 
839,  58  N.  W.  440;  Staie  v.  Minn.  Thresher  Mfg.  Co.,  40 
Minn.  213,  223,  41  N.  W.  1020. 

If,  however,  it  be  admitted  that  a  corporation  like  the  Se- 
curities Company,  having  the  express  power  to  buy,  hold  and 
vote  the  stock  of  other  corporations,  cannot  be  formed  under 
the  laws  of  this  state,  this  fact  alone  does  not  indicate  a  pub- 
lic policy  against  such  a  foreign  corporation  exercising  that 
power  in  the  state  of  Illinois.  {Stevens  v.  Pratt,  101  111.  206 ; 
People  V.  Fidelity  Ins.  Co.,  153  111.  25.) 

The  Union  Pacific  and  the  Illinois  Central  are  not  parallel 
or  competing  lines,  but  are  connecting  lines.  The  former 
comes  east  from  Utah  to  Omaha,  and  there  ends.  The  latter 
starts  from  Omaha  and  comes  east  to  Chicago,  and  then  runs 
south  to  New  Orleans,  where  it  connects  with  the  Southern 
Pacific.  Granting  the  contention  of  complainants  that  the 
Union  Pacific  virtually  controls  the  Southern  Pacific,  these 
roads  are  still  connecting  lines,  and  are  not  parallel  nor  com- 
peting lines  with  the  Illinois  Central.  The  court,  with  other 
facts,  will  take  judicial  notice  of  geographical  facts  in  de- 
termining whether  two  railroads  are  parallel  and  competing, 
either  in  the  geometrical  sense  or  in  the  larger  business  and 
financial  sense.  {IlUtiois  State  Trust  Co.  v.  St.  Louis  Iron 
Mountain  &  So.  Ry.  Co.,  217  111.  504. 

The  Union  Pacific,  under  its  charter  and  the  laws  of  Utah, 
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has  a  clear  right  to  own  and  hold  shares  of  stock  of  the  Illi- 
nois Central  which  it  purchased  in  1906.  By  the  laws  of 
•comity  it  had  the  right,  which  is  an  essential  part  of  that  own- 
ership, to  vote  that  stock  at  the  meetings  of  the  stockholders 
of  the  Illinois  Central,  unless  such  right  is  forbidden  by  the 
statutes  of  this  state  or  by  the  public  policy  of  this  state. 
Such  prohibition  does  not  exist  unless  it  affirmatively  ap- 
pears. It  is  not  established  by  the  mere  lack  of  legislation 
upon  that  subject 

The  stock  so  held  by  the  Union  Pacific  was  bought  and  paid 
for  by  it  in  the  state  of  New  York,  and  in  that  state  such 
stock  was  registered  by  the  Illinois  Central  upon  its  stock 
books.  No  act  relating  to  that  stock  was  ever  done  in  this  state 
by  the  Union  Pacific,  and  it  intends  to  perform  no  act  in 
Illinois  except  to  vote  that  stock  if  it  may  do  so. 

Much  that  has  been  said  concerning  corporations,  the  stat- 
utes of  this  state  and  the  decisions  of  our  supreme  court  is 
of  equal  force  when  applied  to  the  Union  Pacific  as  it  is  to 
the  Securities  Company,  and  therefore  need  not  be  repeated. 

Upon  the  questions  here  involved  the  case  of  Stevens  v. 
Pratt,  101  HI.  206,  has  an  important  bearing,  and  I  there- 
fore quote  from  it  somewhat  at  large.  The  action  was  ejects 
ment  Appleby  was  the  common  source  of  title.  In  April, 
1873,  he  mortgaged  real  estate  to  the  United  States  Mortgage 
Company  to  secure  the  payment  of  $5,000.  In  September, 
1873,  he  again  mortgaged  the  same  property  to  secure  the 
payment  of  $2,000.  Appellee  claimed  under  the  former 
mortgage,  and  appellant  under  the  latter  mortgage.  Appel- 
lant asserted  that  the  note  and  mortgage  given  to  the  Mort- 
gage Company  were  void.  The  trial  court  held  otherwise. 
On  appeal  the  supreme  court  discuss  but  one  question,  namely, 
whether  the  acts  of  the  Mortgage  Company  in  loaning  its 
money  to  Appleby  and  taking  from  him  his  note  and  mort- 
gage therefor  were  void.  They  say:  '* These  acts  involve  no 
moral  turpitude,  and  they  are,  in  no  sensible  degree,  detri- 
mental to  the  public  welfare,  and  the  only  ground  upon*  which 
their  invalidity  is  claimed  is,  that  the  company,  as  a  foreign 
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corporation,  created  solely  for  the  purpose  of  loaning  money, 
can  have  no  legal  existence,  and  hence  can  do  no  act  forming 
the  basis  of  a  legal  right,  in  this  state."  (p.  211.)  The 
court  then  re-examined  the  grounds  upon  which  it  decided 
the  case  of  the  United  States  Mortgage  Company  v,  Oross,  93 
111.  483,  and  overruled  that  case. 

The  court  holds  that  the  first  section  of  the  General  Corpo- 
ration Act  does  not  show  it  is  a  part  of  the  policy  of  the 
state  that  corporations  should  not  be  formed  in  the  state  for 
the  business  of  loaning  money.  ''It  is  not  said,  nor  is  it  the 
reasonable  implication,  that  the  corporations  excepted  may 
not  be  formed  under  other  acts.  Indeed,  the  implication  is 
directly  the  reverse,  for  the  business  of  the  excepted  corpora- 
tions, by  the  proper  construction  of  the  language  employed, 
is  called  'lawful,'  and  there  can,  in  the  absence  of  unmistak- 
able language,  be  no  presumption  of  exclusion  of  that  which 
is  'lawful,' — ^that  is  to  say,  which  has  the  sanction  or  permis- 
sion, and  is  consequently  entitled  to  the  protection  of  the 
law.''     (p.  215.) 

"It  is  true  that  act  provides  for  only  certain  corporations, 
and  gives  no  right  to  incorporate  for  other  purposes,  and 
from  this  there  may  be  an  implication  that  the  legislature 
would  not  grant  the  right  to  be  incorporated  for  the  excepted 
purposes,  in  the  same  manner,  and  subject  to  the  same  regu- 
lations and  restrictions,  but  it  is  not,  therefore,  to  be  assumed 
that  the  legislature  was  unwilling  to  grant  the  right  to  be 
incorporated  for  the  excepted  purposes,  in  another  manner, 
and  subject  to  other  regulations  and  restrictions.  Prom  the 
different  natures  and  purposes  of  the  excepted  corporations 
reason  exists  why  different  and  more  stringent  restrictions 
should  be  thrown  around  them;  but  in  such  a  country  as 
ours,  the  public  welfare  demands  that  they  be  allowed  to  be 
created,  under  proper  and  wise  safeguards  for  the  protection 
of  the  public,  and  not  that  they  be  absolutely  prohibited.'* 
(pp.  215,  216.) 

"On  further  consideration  and  reflection,  we  are  convinced 
we  also  erred  in  holding  that  the  first  sentence  of  section  26 
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of  that  law  manifests  a  policy  that  foreign  corporations  were 
to  have  no  right  to  loan  money  in  this  state?  That  sentence 
does  not  say  that  no  foreign  corporation  except  those  of  like 
character  as  are  provided  to  be  formed  under  that  act,  shall 
be  allowed  to  do  business  in  this  state.  It  does  not  assume 
to  define  what  foreign  corporations  shall  be  allowed  to  do 
business  in  this  state,  but  simply  to  impose  regulations  and 
restrictions  upon  certain  named  classes  or  kinds  of  foreign 
corporations  doing  business  in  this  state, — that  is,  those  of 
like  character  as  it  is  provided  may  be  formed  tmder  that 
general  law.  Its  exact  words  are,  'foreign  corporations  and 
the  officers  and  agents  thereof,  doing  business  in  this  state,' 
— (that  is,  that  are  doing  business,  not  that  shall  hereafter 
be  allowed  to  do  business  in  this  state)  *  shall  be  subjejct  to 
all  the  liabilities,  restrieions  and  duties  that  are  or  may  be 
imposed  upon  corporations  of  like  character  organized  under 
the  general  laws  of  this  state,  and  have  no  other  or  greater 
powers. '  The  language  is  entirely  that  of  regulation  and  re- 
striction, and  not  that  of  grant  or  prohibition.  No  corpora- 
tion is  granted  the  right  to  do  business  in  the  state.  No 
corporation  is  excluded  from  doing  business  in  this  state." 
(p.  216.) 

**The  manifest  and  only  purpose  was  to  produce  uniform- 
ity in  the  powers,  liabilites,  duties  and  restrictions  of  foreign 
and  domestic  corporations  of  like  character,  and  bring  them 
all  under  the  influence  of  the  same  law."     (p.  217.) 

**No  unfavorable  inference  can  be  drawn  from  the  failure 
of  the  legislature  to  enact  laws  upon  the  subject."     (p.  218.) 

**What  was  in  the  legislative  mind  when  this  general  law 
was  enacted?  Manifestly  only  the  classes  of  corporations 
anticipated  to  be  created  under  its  provisions,  as  defined  in 
section  1.  •  •  •  They  were  providing  for  certain  corpo- 
rations, leaving  others  unprovided  for,  and  so  what  they  did 
not  provide  for  is  not  affected  by  the  legislation  they  enacted, 
whether  we  regard  domestic  w  foreign  corporations.  The 
excepted  corporations  and  foreign  corporations  of  like  char- 
acter, are  simply  unaffected  by  this  law."     (p.  219.) 

**We  concede  that  all   foreign  corporations  might  have 
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been  prohibited  from  doing  business  in  this  state  except  those 
of  like  character  as  contemplated  to  be  organized  under  the 
provisions  of  this  act,  but  then  it  would  have  been  very  easy 
to  have  said  so  in  unmistakable  terms,  and  we  do  not  feel 
warranted  in  assuming,  from  the  absence  of  language,  or  from 
even  (if  it  were  to  be  found)  ambiguous  language,  that  a 
policy  has  been  adopted  so  repugnant  to  the  business  welfare 
of  our  citizens,  and  so  wanting  in  that  spirit  of  comity  which 
should  characterize  the  conduct  of  the  sister  states  towards 
each  other."     (p.  219.) 

The  court  reviews  the  Illinois  cases  cited  by  appellant,  and 
then  cites  decisions  from  the  United  States  courts  sustaining 
its  position;  and  refers  to  many  private  acts  of  this  state 
granting  to  domestic  corporations  the  power  to  loan  money 
and  to  take  real  estate  security  therefor  as  indicating  the 
policy  of  the  state  in  this  regard ;  and  holds  that  if  the  policy 
of  the  states  does  not  permit  the  business  of  the  foreign  cor- 
poration in  its  limits,  that  policy  must  be  expressed  in  some 
affirmative  way, — it  cannot  be  affirmed  from  the  fact  that 
the  legislature  has  made  no  provision  for  the  formation  of 
similar  corporations,  or  allowed  corporations  to  be  formed 
only  by  general  laws.  Accordingly  the  court  sustains  the  va- 
lidity of  the  first  mortgage. 

This  case  clearly  shows  that  section  26  does  not  apply  to 
foreign  corporations  engaged  in  the  **  business  of  loaning 
money."  It  follows  logically  and  is  beyond  question  that 
the  same  rule  applies  to  foreign  railroad  corporations,  and 
that  they  are  not  bound  by  the  restrictions  placed  upon  do- 
mestic railroad  corporations.  This  case  has  never  been  de- 
parted from  by  our  supreme  court. 

Complainants  assert  from  the  fact  the  Union  Pacific  owns 
twenty-five  per  cent,  of  the  capital  stock  of  the  Chicago  & 
Alton  Company,  a  road  which  is  a  parallel  and  competing 
line  with  the  Illinois  Central,  both  being  corporations  of  Illi- 
nois, that  the  attempt  of  the  Union  Pacific  to  acquire  stock 
in  the  Uinois  Central  is  ultra  vires  and  void  under  the  laws 
of  this  state. 

It  is  not  claimed  that  there  has  been  any  limitation  of  com- 
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petition  between  the  Alton  and  the  Illinois  Central  by  reason 
of  such  ownership,  but  it  is  said  that  such  holding  may  tend 
to  that  result 

It  appears  in  this  case  that  more  than  fifty  per  cent,  of  the 
stock  of  the  Alton  is  owned  by  the  Toledo,  St.  Louis  &  West- 
em  Railroad  Company,  called  the  Clover  Leaf,  a  corporation 
wholly  independent  of  the  Union  Pacific,  thus  giving  the 
Clover  Leaf  absolute  and  permanent  control  of  the  Alton; 
and  that  whatever  control  of  the  Alton  was  once  had  by  the 
Union  Pacific  has  passed  from  it 

In  Northern  Securities  Company  v.  United  States,  193  U. 
S.  197,  that  company  was  in  control  and  management  of  the 

NoTBL—In  the  case  of  Ohicago  Real  Estate  Loan  d  Trust  Co.  v. 
Com  Products  Co,,  et  ah.  In  the  United  States  Circuit  Court  for  the 
Northern  District  of  Illinois,  Eastern  Division,  Gen.  No.  28,695.  a 
cross-hill  was  filed  by  one  of  the  defendants  to  cancel  complainant's 
stock  In  the  Com  Products  Company  on  the  ground  that  the  con> 
plainant  was  an  Illinois  corporation  and  could  not,  therefore,  own 
stock  in  another  corporation.  A  demurrer  was  filed  to  this  cross- 
bill.  On  March  5,  1908,  Judge  Landis  In  an  oral  opinion  referred  to 
the  above  opinion  of  Judge  Ball,  and  said:-:- 

"In  the  case  of  the  Com  Products  Company,  as  I  have  already  in- 
timated, I  have  no  doubt  whatever  that  as  a  legal  proposition  the 
complainant  cannot  hold  the  stock  under  the  laws  of  Illinois.  The 
situation  would  be  different  in  case  of  a  railway  corporation — the 
statute  which  I  have  in  mind  mentions  railway  corporations^  I  sap- 
pose  you  gentlemen  are  both  familiar  with  that  statute  which  was 
passed  a  number  of  years  ago.  It  is  general  in  its  terms  and  pro- 
vides that  if  a  foreign  railway  company  shall  become  the  owner  of 
a  certain  amount  of  stock  in  an  Illinois  railway  company,  the  for- 
eign railway  company  by  doing  certain  things  may  become  the  own- 
er of  the  property  of  the  Illinois  railway  company  through  the  por- 
tion of  the  stock  of  which  the  foreign  corporation  has  already  pos- 
sessed itself.  I  take  that  statute  to  be  declaratory.  I  have  read 
Judge  Ball's  opinion  with  respect  to  railway  corporations. 

"Railway  corporations,  however,  have  always  been  regarded  by  the 
law  as  being  In  a  different  class  from  general  commercial  corpora- 
tions. The  state  of  Illinois  has  one  policy  in  respect  to  railway  cor- 
porations and  another  policy  in  respect  to  commercial  corporations.  I 
believe  nearly  every  state  does  have  a  different  policy.  In  this  case, 
the  state  has  in  my  view  a  policy  against  investments  by  these  cor- 
porations of  the  funds  of  .that  corporation  in  the  stock  of  other  cor- 
porations.   The  demurrer  will  be  overruled."— Bd, 
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Northern  Pacific  and  of  the  Great  Northern,  which  were  com- 
peting roads  from  the  Lakes  to  the  Pacific  Ocean.  It  owned 
more  than  nine-tenths  of  the  stock  of  the  Northern  Pacific* 
and  more  than  three-fourths  of  the  stock  of  the  Great  North- 
em.  It  was  formed  by  the  stockholders  of  both  roads  for  the 
purpose  of  running  these  competing  and  parallel  roads  un- 
der one  management,  **as  held  in  one  ownership."  The  Al- 
tomey  General  of  the  United  States  brought  a  suit  in  equity 
to  enjoin  the  holding  company  from  voting  such  stock,  and 
from  exercising  any  control  whatever  over  the  acts  and  do- 
ings of  the  railroad  companies,  and  also  to  enjoin  the  rail- 
road companies  from  paying  any  dividends  to  the  holding 
company  on  any  of  the  stock  held  by  it. 

Upon  appeal,  counsel  for  the  Northern  Securities  Company 
argues  that  there  were  other  carriers  within  that  territory, 
and  therefore  the  monopoly  could  not  be  complete;  and  that 
competition  in  fact  had  not  been  lessened.  In  answer  to  this 
argument  the  court  said :  *  *  To  vitiate  a  combination,  such  as 
the  act  of  congress  condemns,  it  need  not  be  shown  that  the 
combination  in  fact  results  or  will  result  in  a  total  suppres- 
sion of  trade,  or  in  a  complete  monopoly,  but  it  is  only  essen- 
tial to  show  that  by  its  necessary  operation  it  te^ids  to  re- 
strain interstate  or  international  trade  or  commerce,  or  tends 
to  create  a  monopoly  in  such  trade  or  commerce  and  to  de- 
prive the  public  of  the  advantages  that  flow  from  free  com- 
petition."    (p.  332.) 

Such  is  not  the  case  here, — ^there  has  been  no  suppression 
of  trade.  There  has  been  no  monopoly.  So  far  as  the  Union 
Pacific  has  gone  it  has  not  control  of  either  road.  The  effect 
of  the  argument  is  that  if  a  corporation  cannot  lawfully  ac- 
quire a  majority  of  the  stock  of  each  of  two  competing  roads, 
the  direct  result  of  which  is  to  create  a  monopoly  or  to  stifle 
competition,  it  cannot  acquire  any  stock,  say  ten  shares,  in 
each  of  these  roads.  I  do  not  think  this  is  the  law.  In  the 
subsequent  case  of  Harriman  v.  Northern  Securities  Com- 
pany,  197  U.  S.  244,  the  court  passed  upon  the  disposition 
of  the  stock  held  by  the  Northern  Securities  Company.     It 
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refused  to  order  the  sale  -of  the  stock,  which  was  the  only  logi- 
cal thing  to  do  if  such  holdings  were  absolutely  void,  because 
of  the  financial  distress  arising  from  suddenly  putting  such 
great  blocks  of  stocks  upon  the  public  market.  It  refused 
to  give  the  complainants  the  stock  they  had  put  into  the  com- 
bination, since  that  would  give  the  Union  Pacific  a  majority 
of  the  stock  of  the  Northern  Pacific,  which  would  be  con- 
trary to  public  policy.  It  did  give,  however,  to  the  Union 
Pacific  twenty-one  per  cent,  of  the  stock  of  the  Northern  Pa- 
cific, and  nineteen  per  cent,  of  the  stock  of  the  Great  Northr 
em.  It  would  not  have  made  this  distribution  had  it  been 
contrary  to  the  statutes  of  the  United  States  or  of  public 
policy  for  one  railroad  to  hold  a  minority  of  the  stock  of  two 
competing  railroads  at  one  and  the  same  time. 

The  illegality  of  such  purchases  does  not  begin  until  the 
holding  is  great  enough  **that  by  its  necessary  operation  it 
tends  to  restrain"  trade  or  to  create  a  monopoly  **and  to 
deprive  the  public  of  the  advantages  that  flow  from  free 
competition." 

The  usual  office  of  a  preliminary  injunction  is  to  continue 
the  statu  quo  until  the  final  hearing.  Upon  the  determina- 
tion of  this  question,  unless  the  right  of  the  complainants  to 
have  the  injunction  retained  is  clear,  the  balance  of  conven- 
ience and  inconvenience  to  the  parties  litigant  has  a  potent  in- 
fluence. To  sustain  this  preliminary  injunction,  and  thus  to 
prevent  the  Union  Pacific  and  the  Securities  Company  from 
voting  the  stock  they  severally  hold  out  at  the  coming  elec- 
tion would  be  to  change  the  status  quo  before  the  right  of 
these  corporations  to  own  and  to  vote  such  stock  has  been 
fully  and  finally  determined  by  the  court.  With  these  cor- 
porations barred  out,  the  result  of  the  meeting,  by  the  vote 
of  a  minority  of  the  stockholders,  might  be  an  entire  change 
in  the  management  and  in  the  control  and  operation  of  the 
Illinois  Central.  To  dissolve  this  injunction  and  to  let  the 
action  of  the  court  in  regard  to  the  ownership  and  voting 
power  of  this  stock  await  the  final  hearing,  means  no  more 
than  the  continuance  of  the  present  management,  with  the 
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change  of  one  director  only,  and  he,  eight  of  the  director  de- 
fendants swear,  and  the  answer  of  the  Union  Pacific  asserts, 
will  be  an  able,  competent  man,  not  under  the  control  of  or 
connected  in  any  way  with  the  latter  corporation.  The  bal- 
ance of  convenience  and  inconvenience  is  clearly  with  the  de- 
fendants. 

I  am  of  the  opinion  that  the  Securities  Company  and  the 
Union  Pacific  have  full  ownership  of  the  shares  of  stock  tbey 
severally  claim  to  own  and  hold  in  the  Illinois  Central,  in- 
cluding the  right  to  vote  that  stock  at  the  coming  stockhold- 
ers' meeting  of  the  latter  corporation;  and  that  such  right  to 
vote  is  not  forbidden  by  the  statutes  of  this  state,  nor  by  the 
decisions  of  our  supreme  court,  nor  by  the  public  policy  of 
Illinois. 

Therefore,  the  motion  to  dissolve  the  injunction  is  allowed. 


(Circuit  Court  of  Cook  County.    In  Chancery.) 

Albert  F.  Lunt 

vs. 

Laura  Marshall  Lunt. 

(May  20th,  1902.) 

1.  Service   by    Publication — Equivalent   to   Personal    Service — 

Whether  Defendant  in  Divorce  Proceedings  Bound  by  Decree. 
Where  the  defendant  in  a  divorce  proceeding  is  served  by  pub- 
lication, and  receives  the  notice  of  publication  by  mall,  he  has 
had  his  day  in  court,  and  is  bound  by  the  decree  of  the  court. 

2.  Divorce — Obtained  by  Non-Resident — ^Right  of  Defendant  to 

Set  Aside  by  Bill  of  Review  Where  Court  Imposed  Upon. 
Where  a  person  obtains  a  divorce  and  the  court  is  made  to 
believe  that  such  person  is  a  resident  of  Illinois  the  defendant 
is  permitted  on  the  ground  of  public  interest  to  file  a  bill  of 
review  and  have  the  decree  vacated. 

3.  Domicile — ^What  Constitutes — Intent.    The  question  of  what 

constitutes  the  domicile  of  a  person  is  largely  a  question  of 
intention. 
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4.  Same — Shown   to   Exist   is   Presumed   to   Continue.     Where 

a  particular  domicile  is  shown  to  exist  it  is  presumed  to  con- 
tinue unless  changed  by  clear  and  satisfactory  evidence. 

5.  Same.    Byidence  reviewed  as  to  whether  party  had  changed  her 

domicile. 

Bill  of  review  to  review  divorce  proceedings.  Heard  be- 
fore Judge  Murray  F.  Tuley.  The  facts  are  stated  in  the 
opinion. 

J.  F,  Richards,  for  complainant. 

J.  B.  Brady,  for  defendant. 

Tuley,  J.  (orally) : — 

This  is  a  bill  filed  by  Albert  F.  Lunt,  complwnant,  against 
Laura  Marshall  Lunt,  defendant.  It  is  a  bill  of  review, 
strictly  speaking,  and  the  only  issue  made  by  this  bill  is  that 
of  the  residence  of  the  present  defendant  (then  complainant), 
at  the  time  of  the  commencement  of  the  divorce  suit  in  which 
the  decree  was  entered,  which  is  sought  to  be  reviewed.  It  is 
necessary  under  the  statutes  of  this  state,  that  every  com- 
plainant in  a  divorce  suit  shall  have  resided  within  the  limits 
of  the  state  of  Illinois  for  one  year  prior  to  the  commence- 
ment of  the  suit.  The  divorce  suit  was  commenced  the  last  day 
of  December,  1895.  The  evidence  shows  that  publication  was 
made  as  to  the  defendant  in  due  form,  that  he  received  the 
notice  of  publication  sent  to  him  by  the  clerk ;  that  he  wrote 
to  an  attorney  in  this  city  concerning  the  suit;  that  he  made 
no  appearance,  and  that  on  the  11th  day  of  March,  1896,  de- 
fault having  been  entered,  evidence  was  heard  and  a  decree 
of  divorce  pronounced  upon  the  ground  of  desertion.  He 
was  telegraphed  to,  either  the  same  day  or  the  next  day  after 
the  decree  was  entered,  he,  the  husband,  being  then  a  resident 
of  Boston,  I  believe. 

Inasmuch  as  the  notice  was  received  by  the  defendant  in 
that  case  (which  under  our  statute  was  equivalent  to  personal 
service)  he  could  have  no  standing  in  a  court  of  equity  to  re- 
view the  facts  upon  which  the  decree  was  granted.  As  to  the 
facts  of  that  case  he  may  be  said  to  have  had  his  day  in  court, 
and  if  he  had  any  defense  to  that,  he  had  an  opportunity  to 
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make  his  defense.  Not  having  made  it,  when  he  had  an  op- 
portunity to  do  so,  he  is  forever  barred  from  making  it  there- 
after, he  is  forever  barred  thereafter  from  setting  up  any- 
thing in  opposition  thereto.  So  that  his  counsel  does  not 
undertake  in  the  bill  of  review  filed,  to  contradict  the  facts 
upon  which  the  decree  of  divorce' was  granted  (desertion  be- 
ing the  ground  of  divorce),  he  could  not  do  it,  because  he 
was  barred  from  making  any  such  'issue. 

Not  out  of  consideration  for  the  defendant  in  the  divorce 
suit,  but  out  of  consideration  for  the  public  interest,  he  is 
permitted  by  the  law  to  come  into  court,  and  to  show  to  the 
court,  if  he  can,  that  a  fraud  has  been  practiced  upon  the 
court  in  regard  to  the  right  of  the  party  to  commence  the 
suit,  in  regard  to  residence ;  that  the  court  was  imposed  upon 
in  being  made  to  believe  that  the  complainant  in  the  divorce 
suit,  the  wife,  had  been  a  resident  of  the  state  of  Illinois  for 
one  year  prior  to  the  filing  of  the  bill  for  divorce.  I  say  that 
is  permitted  to  a  defendant  in  a  divorce  suit  upon  the  ground 
of  public  interest,  for  the  public  good ;  and  in  any  case  where 
the  court  is  imposed  upon  as  to  jurisdiction,  any  party  may 
come  in  and  take  advantage  of  it  even  although  he  benefits 
by  so  doing. 

So  that  the  only  issue  presented  here  is  a  question  of  fact 
as  to  the  actual  residence  of  the  wife  on  the  31st  day  of  De- 
cember, 1895,  the  day  the  suit  was  commenced. 

The  complainant,  the  husband,  has  stated  his  story  and  she 
has  told  hers.  They  do  not  disagree  as  to  one  fact.  It  is 
evident  from  the  testimony  of  both  of  them  that  this  was 
a  very  unfortunate  marriage,  and  it  is  to  be  deduced  from 
the  evidence  I  think  of  both  the  husband  and  the  wife  that 
the  marital  love  between  them  scarcely  survived  the  period 
of  the  honeymoon.  Their  story  as  to  the  main  facts  bearing 
upon  the  question  at  issue  do  not  materially  differ. 

They  were  married  in  1882.  They  lived  unhappily — ^by 
inference  from  their  own  evidence  and  from  the  positive  tes- 
timony of  members  of  her  mother's  family, — ^until  in  1888, 
when  the  husband  took  the  wife  to  the  East  to  visit  his  uncle. 
They  went  to  Newburyport;  the  husband  only  remained  a 
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few  days, — was  obliged  to  return  to  Chicago.  The  wife  re- 
mained with  his  consent  several  weeks.  When  she  came 
back,  as  I  understand  the  evidence,  she  made  some  .flying 
visits,  probably  to  the  East,  I  think  in  1890.  The  evidence 
«hows  that  she  wished  to  return  East  to  this  uncle.  The  hus- 
band says  he  objected ;  the  indifferent  evidence  of  third  par- 
ties shows  that  if  he  did  object,  it  was  on  the  ground  of  not 
having  money  to  pay  his  wife's  expenses.  She  went  East 
with  her  aunt  in  1892,  and  never  returned  to  live  with  the 
defendant  as  man  and  wife  from  that  day  on. 

The  complainant's  uncle,  Captain  Lunt,  was  an  old  man 
•of  some  seventy-five  years  of  age  at  that  time,  and  quite 
wealthy,  very  liberal,  and  at  that  time  was  a  hale  and  hearty 
man  for  his  age.  He  was  evidently  pleased  with  Mrs.  Lunt, 
it  may  be  that  he  was  somewhat  infatuated  with  her,  but  that 
he  loved  her  other  than  as  a  father  would  love  a  child,  there 
is  no  reason  to  suppose  for  one  moment,  in  fact  the  most  cred- 
itable part  of  the  complainant's  testimony  in  this  case  was 
Ills  declaration  that  he  never  suspected  any  improper  conduct 
on  the  part  of  his  wife  with  Captain  Lunt. 

In  1893  the  complainant  in  this  case,  the  husband,  went 
•on  to  Boston — ^I  am  mistaken  about  his  wife  going  there  in 
1892,  she  had  been  there  some  three  years  at  that  time.  In 
1892  or  1893,  he  went  to  Boston,  and  went  into  business  in 
the  grain  commission  business,— opened  up  an  ofiSce.  His 
wife  had  induced  his  uncle  to  advance  him  $10,000  in  cash,  at 
least  she  swears  she  induced  him  to  do  so,  and  he  swears  that 
he  don't  know  how  his  uncle  came  to  do  it,  as  I  understand  it. 

Now,  up  to  the  time  certainly,  that  she  left  Chicago  for  her 
uncle's  in  the  East,  her  residence  was  the  city  of  Chicago; 
that  was  her  domicile. 

The  first  question  that  arises  is  whether  she  went  East  with 
the  intention  of  changing  that  domicile.  There  is  no  evidence 
to  show  that  she  went  otherwise  than  on  a  visit.  Her  aunt, 
with  whom  she  went  at  that  time,  stated  that  nothing  w^ 
said  about  her  return,  and  that  she  went  merely  on  a  visit. 

The  relations  between  this  husband  and  wife,  as  stated. 
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were  not  at  all  pleasant;  they  were  estranged  from  each  other, 
and  the  sexual  relation  had  ceased  for  some  time. 

The  evidence  tends  to  show  that  while  they  lived  here  in 
Chicago  some  several  years  after  their  marriage,  he  lived 
with  her  mother  and  paid  little  or  nothing  for  the  support  of 
himself  and  wife ;  that  he  never  gave  the  wife  any  money  of 
any  consequence,  very  little,  if  any.  I  think  the  evidence 
tends  to  show  that  it  was  not  exceeding  probably  forty  or 
fifty  dollars,  the  whole  time.  He  says  though  that  he  gave 
her  money  from  time  to  time  as  his  circumstances  permitted; 
the  amount  he  did  not  pretend  to  state.  His  circumstances 
did  not  permit  him  apparently  to  pay  any  board,  and  they 
may  not  have  permitted  him  to  give  his  wife  even  pocket 
money.  They  were  at  that  time  when  the  wife  left  Chicago, 
husband  and  wife  only  in  name,  had  been  so  for  some  time. 

If  he  had  never  gone  to  Boston  and  had  remained  here  in 
Chicago,  the  question  arises,  what  would  have  been  her  domi- 
cile, her  place  of  residence  f  The  evidence  of  her  stepfather, 
her  sister  and  her  aunt,  several  members  of  the  family,  shows 
conclusively  that  not  only  then  but  ever  afterwards  she  al- 
ways claimed  Chicago  to  be  her  home. 

Her  mother  died,  I  think  in  1890  or  1892,  leaving  her  an 
heir  to  a  quarter  interest  in  the  homestead  here  in  Chicago, 
which  quarter  interest  she  still  retains.  Now,  as  she  went 
there  upon  a  visit,  what  was  her  intention,  as  shown  by  her 
actsf  She  was  in  delicate  health  hereself,  her  uncle  became 
in  bad  health;  they  passed  a  good  deal  of  the  time  on  board 
of  the  yacht  and  in  the  South.  She  ministered  to  his  wants. 
She  had  a  home  there  in  one  sense,  that  is,  she  had  her  eat- 
ing, her  drinking,  she  got  her  clothes  to  wear,  and  it  was  the 
only  place  where  she  could  sustain  herself  in  her  condition  of 
health  by  her  own  exertions, — as  she  put  it,  she  was  earning 
her  own  living,  because  her  husband  did  not  support  her. 

What  was  she  to  dot  Was  she  to  come  back  here  and  make 
herself  a  charge  upon  her  family,  upon  her  stepfather  and 
upon  her  mother  while  she  lived  t  That  is  the  question  that 
confronted  this  woman  when  her  uncle  offered  her  a  home 
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while  he  lived  if  she  would  take  care  of  him — that  was  prac- 
tically the  arrangement.  How  could  she  do  otherwise  than 
accept?  But  did  she  in  so  accepting  and  consenting  to  attend 
to  his  wants  while  he  lived,  did  she  intend  thereby  to  change 
her  residence,  her  permanent  residence  from  Chicago  to  New- 
buryport?  If  the  complainant  here,  her  husband,  had  never 
come  on  to  Boston  and  gone  into  business  in  1893,  there  could 
be  in  my  mind  no  possible  question.  Now,  did  his  coming  on 
there  make  any  change  in  her  situation  upon  that  question  t 

As  I  gather  from  the  evidence,  when  he  went  on  to  Bos- 
ton, their  relations  were  as  strained  after  that  as  they  were 
before  in  Chicago ;  they  were  not  husband  and  wife  except  in 
name.  Did  he  take  up  any  residence  there?  He  says,  and 
the  evidence  tends  to  show  that  he  lived  probably  six  or 
twelve  months,  maybe  more,  at  his  uncle's  house  in  New- 
buryport.  He  paid  no  board,  it  cost  him  nothing,  and  he  ut- 
ters his  complaint  upon  the  witness  stand  here  of  the  manner 
in  which  he  was  treated,  that  he  was  ignored.  He  says  the 
only  friend  he  had  about  the  house  was  the  pet  dog.  That 
may  be  true,  but  it  tends  to  show  the  relations  that  existed  be- 
tween this  man  and  wife,  and  as  to  whether  he  was  in  any 
sense  providing  a  home  for  his  wife.  The  uncle  provided  the 
home,  he  did  not.  And  from  the  day  she  left  Chicago,  way 
back  in  1890,  the  evidence  fails  to  show  that  he  ever  said  to 
bis  wife,  '*Come  home;  come  to  me  and  live  with  me.  Here 
is  a  home  ready  prepared  for  you ;  I  am  able  to  take  care  of 
you." 

Until  his  uncle's  death,  which  was  in  1896,  the  evidence 
rather  tends  to  show  that  he  was  never  able  to  provide  her 
a  home;  he  certainly  never  furnished  one  and  tendered  it  to 
her.  What  was  the  wife  to  do  at  that  time  after  he  came  on 
to  Boston?  He  did  not  offer  her  a  home,  she  had  no  other 
place  to  go  except  her  uncle's  where  she  was  already.  Could 
she  do  otherwise  than  as  she  did?  Most  assuredly  not,  in  my 
opinion. 

The  case  would  present  a  different  feature  if  when  he  went 
to  Boston  he  had  tendered  her  a  home,  had  prepared  a  home, 
even  had  requested  her  to  go  and  live  with  him  in  a  home. 


LUNT  V.  LUNT.  497 


He  was  no  more  to  her  when  he  was  in  Boston,  even  when 
he  was  carrying  on  business  in  Boston  and  going  home  to 
Newbmyport  nights,  he  was  no  more  to  her,  from  the  evi- 
dence, than  any  other  visitor  would  have  been  to  the  house, 
and  he,  according  to  his  own  evidence,  was  neither  more  or 
less  than  a  visitor — ^whether  an  enforced  one  or  not  is  not 
material. 

A  wife  may  have  a  separate  home  from  her  husband  when 
his  conduct  towards  her  justifies  her  in  having  one,  in  living 
separate  and  apart  from  him,  but  this  question  of  domicile  is 
a  question  largely  of  intention.  A  domicile  once  shown  to 
exist,  as  it  is  shown  to  exist  in  this  case  as  to  the  wife,  and  to 
have  been  in  Chicago,  must  be  shown  to  have  been  changed 
by  clear  and  satisfactory  evidence.  If  there  was  a  doubt — 
and  there  is  really  none  in  my  mind  but  what  this  was  her 
home,  her  domicile  in  the  eye  of  the  law  up  to  the  time  that 
she  filed  her  bill  for  divorce,  and  for  some  months  afterwards 
— if  there  was  any  doubt  upon  the  evidence,  under  the  pecu- 
liar circumstances  of  the  case,  they  must  all  be  resolved  in 
favor  of  the  wife. 

This  complainant  was  asked  on  the  stand  by  the  attorney 
of  the  wife,  **Have  you  now  any  regard  for  this  woman  f 
His  answer  was,  **I  decline  to  answer."  The  court  asked 
him,  it  having  been  developed  that  he  had  written  her  a  letter 
in  which  he  made  a  claim  to  an  interest  as  tenant  by  curtesy 
to  some  property  his  uncle  had  left  her  (the  uncle  having 
died  in  1896,  and  leaving  him  $75,000  and  her  an  equal 
amount),  he  claimed  an  interest  as  tenant  by  curtesy  under 
the  law  of  Massachusetts.  The  court  asked  him  here  upon 
the  stand  whether  he  wanted  a  wife  or  wanted  her  property, 
and  he  said  he  would  leave  that  to  the  court  to  judge.  I  must 
judge  that  he  does  not  want  this  woman  for  his  wife.  It  may 
be  that  the  motive  that  influences  him  is  a  pecuniary  one — 
to  obtain  some  interest  as  a  husband,  by  setting  aside  this 
decree  of  divorce;  but  the  evidence  tends  to  show  also,  that 
there  is  a  very  considerable  degree  of  malice  in  this  prosecu- 
tion. The  suit  ought  never  to  have  been  brought  by  the  com- 
plainant. 
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The  object  is  not  to  have  the  wife  live  with  him.  The  wife 
has  since  remarried,  apparently  happily,  married  about  a 
year  after  the  divorce  was  granted,  and  the  complainant  knew 
this,  knew  of  her  intention  to  marry,  but  he  made  no  objec- 
tion. It  is  shown  that  at  the  time  of  his  uncle's  death,  when 
his  wife  and  himself  were  at  the  uncle's  house,  that  the  mat- 
ter of  her  having  obtained  the  divorce  was  spoken  of,  it  had 
only  been  obtained  then  a  few  days,  and  that  he  expressed 
his  satisfaction,  and  told  his  wife  for  her  satisfaction  that  he 
was  in  love  with  another  girl,  mentioning  her  name,  and 
where  she  lived,  and  that  he  was  going  down  to  Boston  to 
buy  her  a  set  of  diamonds  and  a  ring,  something  to  that 
effect 

He  postponed  commencing  this  suit  to  within  a  few  days 
of  the  five  yearsj  a  few  days  less  than  the  limitation  of  five 
years  limited  for  the  bringing  of  the  bill  of  review.  He  al- 
lowed the  three  years  provided  by  a  statute  to  lapse.  He 
oould  have  come  in  under  the  statute  simply  by  making  an 
appearance,  and  have  had  the  decree  re-opened,  and  he  would 
be  allowed  to  defend  upon  the  merits;  but  he  allowed  the 
three  years  to  expire,  and  he  allowed  the  five  years  within  a 
few  days  to  expire. 

The  court  has  already  directed  the  clerk  to  enter  the  judg- 
ment of  this  court  The  finding  of  the  court  is  that  the 
equity  of  this  cause  is  with  the  defendant,  and  that  the  com- 
plainant's suit  be  dismissed,  with  costs,  for  want  of  equity. 


{Circuit  Court  of  Cook  County,    In  Chancery.) 
'  Preston  Kean  &  Co. 

vs. 
Eno8  Ayers,  Collector. 

(1878.) 

1.  OoNSTTrunoNAL  Law — Class  Legislation — ^VALrorrr  of  Reventtk 
Law  Assessing  Pbopebty  of  Private  Bankebs.  That  provision 
of  the  revenue  law  which  provides  for  the  assessment  of  the 
property  of  private  bankers  as  a  class  and  prescribes  a  different 
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rale  frcNDi  thmt  prescribed  tor  lisUas  the  ^opeitj  of  other  eiU- 
sens,  is  not  ao  desrij  and  pelpablj  repncBaat  to  the  eosstitii- 
tton  as  to  jostlfj  the  eosit  ia  dedarfas  it  iavalid. 

2.  Tazatiok— WHKXHia  BA^raaa  Must  Maxx  Rsmcr  as  to  Moisxtb 

ON  Ddosit.  a  banker  is  not  required  to  aiaka  retara  to  the 
taxing  anthorities  ai  the  moneTa  of  his  depoaitDnL  The  proTl- 
sion  of  the  rerenae  law  which  reqairea  the  making  of  a  return 
as  to  "money  on  hand"  means  the  money  of  the  banker  and  not 
of  the  depositor. 

3.  DouBLx  Taxation — PaaauitmoN  as  to.    The  reToine  law  will  be 

80  oonstroed  as  to  not  impose  doable  taxation  on  any  qtecies 
of  property. 

4.  Taxation — Cbedttb  in  Hands  or  Baneb.    Where  a  banker  con- 

verts the  deposits  of  his  cnstomers  into  promissory  notes  or 
bills  receivable,  snch  credits  are  taxable  in  the  hands  of  the 
banker  even  thongh  the  deposits  as  snch  were  exempt. 

5.  Same — ^EQumr  of.    Perfect  equality  or  sins^eneas  of  taxation 

In  the  strictest  sense  is  an  impossibility.  All  that  can  be  done 
is  to  approximate  as  near  as  can  be  to  equality  of  taxation. 

6.  Same — ^Monktb  Dux  to  Banks  raoM  OrHxa  Banks — WmrHKa 

Subject  to  Taxation.  Where  part  of  the  bonds  of  a  hanking 
firm  are  placed  on  deposit  with  other  banks,  such  funds  can- 
not be  considered  the  funds  ot  the  depositors  of  the  depositing 
bank  but  as  credits  of  such  depositing  bank  which  are  subject 
to  taxation  in  its  hands. 

7.  Same — Govebnment    Bonds    Held    as    Tekfobabt    iNVESTBcnrr. 

Whether  government  bonds  which  are  not  held  as  a  permanent 
investment  are  exempt  from  taxation — quaere. 

8.  Sake — ^JusismcnoN  or  Coubt  op  ESqxtitt  to  Rxstsain  Collbo 

TiON  OF  Illegal  Tax.  When  an  illegal  tax  is  a  mere  personal 
charge  against  the  party  assessed  there  is  no  ground  of  equity 
jurisdiction  as  the  remedy  at  law  is  adequate. 

9.  Samev— In  Case  or  Real  Estate.    Where  an  illegal  tax  is  as- 

sessed against  real  estate,  a  court  of  equity  takes  jurisdiction 
to  remove  a  cloud  from  the  title. 

10.  Same— When  Equitt  Should  Not  Intebfebx.    Inasmuch  as  the 

law  gives  a  party  an  ample  remedy  to  recover  back  the  amount 
of  an  illegal  tax  and  interest,  equity  should  not  interfere  by 
injunction. 

11.  Taxation — Ovebvaluation    op    Pbofebty — Decision    op    CJountt 

BoABD — PowEB  OF  Ck)UBT.  Where  property  was  overvalued  and 
application  was  made  to  the  county  board,  the  decision  of  such 
board  which  was  vested  with  power  to  review  assessments,  was 
final  and  conclusive.  Courts  are  not  invested  with  power  to 
make  valuations  or  assessments. 
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12.  Taxation  of  Exkmft  Pbopebtt — Poweb  of  Court  of  Equitt  to 

Restbain — Negbssitt  of  Applying  to  Statutory  Board  for  Re- 
lief. When  property  exempt  from  taxation  is  assessed,  eqalty 
has  jurisdiction  to  afford  preyentive  relief  and  the  owner  is 
not  bound  to  apply  to  the  statutory  board  for  relief  but  may 
wait  until  an  attempt  is  made  to  collect  the  tax  and  then  apply 
to  a  court  of  equity  for  relief. 

13.  Samb— EZmxTT  of  Application  to  Statutory  Board  on  Right  to 

Apply  to  Court  of  Equity.  Where  a  party  does  apply  to  a 
statutory  board  for  relief  against  an  assessment  on  exempt 
property,  he  cannot  thereafter  apply  to  a  court  of  equity  for 
relief. 

Bill  for  injunction  to  restrain  collection  of  tax.  Heard  be- 
fore Judge  Murray  F.  Tuley.  The  facts  are  stated  in  the 
opinion. 

Tuley,  J. : — 

In  the  year  1878  the  complainants,  as  private  brokers,  made 
a  return  to  William  A.  Rice,  collector  of  the  town  of  South 
Chicago,  of  their  personal  property  liable  to  taxation.  The 
** return"  not  being  satisfactory  to  the  collector,  he  gave 
them  due  notice  that  he  would  review  their  assessment  on  the 
12th  day  of  August. 

Kean,  one  of  the  complainants,  appeared  before  the  assessor 
upon  the  day  fixed.  There  is  some  evidence  going  to  show 
that  he  refused  to  be  sworn,  but  there  is  evidence  that  either 
then  or  before  that  date,  he  did  submit  to  a  lengthy  examina> 
tion  by  the  assessor  and  his  attorney  as  to  the  business  and 
property  of  the  firm.  The  assessor  added  $50,000  to  the 
amount  of  taxable  property  returned  by  complainants,  mak- 
ing a  total  of  $52,500,  and  gave  them  due  notice  thereof. 

They  applied  to  the  board  of  county  commissioners  for  an 
abatement  of  the  amount  added  by  the  assessor,  but  although 
the  committee  of  the  board  at  one  time  appear  to  have  been 
favorably  inclined  to  recommend  a  reduction  or  abatement  of 
a  portion  of  the  assessment,  it  failed  to  do  so,  but  reported 
against  any  change,  and  the  report  was  concurred  in  by  the 
board. 

Thereupon  the  complainants  file  this  bill,  offering  to  pay 
the  tax  due  on  $2,500  worth  of  personal  property,  being  the 
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amount  returned  by  them  as  liable  to  taxation,  and  praying  a 
permanent  injunction  against  the  remainder  of  the  tax  of 
$2,435.99y  levied  upon  the  assessment  as  increased  by  the  as- 
sessor. 

I  shall  disiMwe  of  the  constitutional  i>oint  urged  by  com- 
plainants counsel,  to-wit:  that  the  revenue  law  as  to  the  mode 
of  arriving  at  the  property  of  private  bankers  and  the  amount 
of  tax  they  shall  pay,  is  void,  because  it  singles  them  out  as  a 
class,  and  prescribes  a  different  rule  from  that  prescribed  for 
listing  and  taxing  the  property  of  other  private  citizens,  with 
the  remark,  that  it  is  not  so  clearly  and  palpably  repugnant 
to  the  constitution  as  to  justify  this  court  aad  the  setting 
aside  an  act  of  the  legislature. 

The  sworn  statement  or  return  required  to  be  made  to  the 
assessor  by  section  30  of  the  revenue  law  was  made  as  of  May 
1st,  1878,  by  complainants  as  follows: 

1.  Money  on  hand  or  in  transit $ 

2.  Funds  in  the  hands  of  other  banks,  bankers 

and  persons 

3.  Checks  and  cash  items  not  included  in  fore- 

going   

4.  Amount  bills  receivable  and  other  credits  due 

or  to  become  due,  including  accounts  re- 
ceivable and  accrued  interest 438,971  04 

5.  Amount  bonds  and  stock  of  every  kind,  shares 

of  stock  of  other  corporations  or  compa- 
nies, held  as  an  investment  or  representing 
assets 134,600  00 

6.  All  other  property  appertaining  to  business, 

not  including  real  estate 2,500  00 

7.  Amount  of  all  deposits  made  with  them  by 

other  parties 655,073  55 

8.  Amount  of  all  accounts  payable,  other  than 

current  deposits 

9.  Amount  of  bonds  or  other  securities  exempt 

by  law  from  taxation,  specifying  the 
amount  and  kind  of  each,  the  same  being 
included  in  5th  item,  and  legal  tenders. . .      144,750  00 
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By  the  statute  the  aggregate  of  the  7th  and  8th  items,  to- 
wit:  $655,073.55  was  to  be  deducted  from  4th  item,  $438,- 
971.04.  The  9th  item,  $134,600  was  to  be  deducted  from  Stli 
item,  which  was  also  $134,600. 

It  will  be  perceived  that  these  deductions  being  made  there 
was  left  of  all  this  property  the  paltry  sum  of  $2,500,  whidi 
was  the  estimated  cash  value  of  the  office  furniture  and  fix- 
tures. 

Upon  the  same  date,  to-wit.  May  Ist,  1878,  Preston  Kean 
and  Co.  made  a  report  to  the  Chicago  Clearing  House  of  the 
condition  of  their  business  on  the  close  of  business  on  that 
date,  as  follows: 

The  amount  of  deposits  reported  was  the  same  as  reported 
to  the  assessor. 

The  amount  of  bonds  and  stocks,  5th  item,  the  same. 

As  to  items  1,  2  and  3  in  the  return  to  the  assessor,  they  re- 
port none  on  hand,  but  in  their  report  to  the  clearing  house, 
they  report  as  to  same  matters, — 

1.  Cash  on  hand,  legal  tenders,  $40,000,  national 

bank  notes,  $98,181 $138,181  00 

2.  As  due  from  banks  and  bankers 120,151  48 

3.  As  checks  for  clearings 44,088  81 

The  return  to  the  collector  and  that  from  the  clearing  house 
were  both  made  from  the  same  balance  sheet  It  appears  that 
to  the  clearing  house  among  the  resources  they  reported : 

Bill  and  notes $279,917  98 

Call  loans  on  cash  collaterals 38,901  58 

and  when  they  came  to  make  their  return  to  the  assessor,  in- 
stead of  making  return  of  the  amount  of  money  in  hands  of 
banks  and  bankers,  they  took  the  amount,  $120,151.48  and 
added  it  to  the  above  items,  bill  and  notes,  and  call  loans, 
making  a  total  of  $438,971.04,  which  they  returned  to  the 
assessors  as  bills  receivable,  etc.,  under  the  5th  item. 

Mr.  Kean,  when  on  the  stand,  was  asked  how  it  happened 
that  he  returned  to  the  clearing  house  $138,181  cash  and 
$120,151.48  ''due  from  banks  and  bankers,"  and  in  his  re- 
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turn  reported  to  the  assessor  not  one  dollar  cash  on  hand,  nor 
a  single  dollar  of  funds  in  the  hands  of  banks  and  bankers. 
His  answer  was,  in  substance,  **that  the  capital  of  the  firm, 
$100,000,  and  the  surplus  was  all  invested  in  government 
bonds  and  treasury  notes,  and  the  money  on  hand  and  the 
money  in  the  hands  of  New  York  and  other  bankers,  subject 
to  our  draft,  was  the  money  of  our  depositors  and  not  our 
own  money/'  That  the  firm  was  advised  by  their  attorney 
that  they  could  not  be  made  to  pay  taxes  on  moneys  deposited 
with  them,  therefore  they  made  no  return  of  such  moneys  on 
hand  or  with  other  banks  and  bankers. 

This  is  the  contention  of  the  complainants  sj\d  raises  the 
question,  whether  private  bankers  are  required  to  return  such 
moneys  for  taxation?  Are  deposits  in  the  hands  of  private 
bankers  taxable  to  the  bankers? 

It  will  be  perceived  that  the  Revenue  law,  sec.  30,  while 
requiring  private  bankers  to  return  ''the  amount  of  all  de- 
posits made  with  them  by  other  parties''  authorizes  the 
amount  of  such  deposits,  7th  item,  together  with  accounts 
payable,  8th  item,  to  be  deducted  from  the  4th  item,  i.  e.  bills 
receivable  and  other  credits.  If,  however,  there  are  no  ac- 
counts payable  and  the  only  item  to  be  deducted  is  deposits 
and  the  deposits  are  not  all  invested  in  ''bills  receivable  and 
other  credits,"  but  remain  partly  in  the  money  deposited  by 
other  parties,  must  such  part  of  the  deposits  remaining  in 
money  be  returned  by  the  private  banker  as  money  on  hand 
and  be  taxed  to  him  as  such?  . 

Section  6  of  the  revenue  law  requires  every  person  to  list, 
among  other  things,  for  taxation,  "all  moneys  deposited  by 
him,  subject  to  his  order,  check  or  draft."  Section  25,  in  the 
schedule  given,  there  appears  "moneys"  among  articles  of 
property  to  be  listed.  By  section  27  every  person  is  entitled 
to  have  deducted  from  the  gross  amount  of  credits  the  amount 
of  all  hona  fide  debts  owing  by  such  person. 

Section  295  defines  credits  to  be  "every  claim  or  demand 
for  money,  labor  •  •  •  due  or  to  become  due,  not  includ- 
ing money  on  deposit,"  and  the  same  section  defines  "mon- 
eys" to  be  "gold,  silver,  coin,  paper  and  other  currency 
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•  •  •  and  every  deposit  which  the  person  owning  •  •  • 
is  entitled  to  withdraw  in  money.'' 

From  these  provisions  it  is  clearly  the  intent  of  the  law 
Nmaker  that  the  person  making  the  deposit  with  the  private 
banker  shall  make  return,  list  for  taxation,  and  pay  taxes 
upon  all  such  moneys  so  deposited. 

Does  the  law  contemplate  that  the  banker  with  whom  the 
money  is  deposited  shall  also  pay  a  tax  on  the  same  moneys? 
If  it  does,  then  it  is  clear  that  the  same  thing,  the  same  money, 
pays  taxes  twice  in  the  same  year.  It  is  double  taxation  of 
that  money. 

As  before  stated,  the  general  words  of  section  30  **  money  on 
hand"  would  seem  to  require  the  banker  to  make  return  of  it 
for  taxation.  I  cannot  believe  that  such  was  the  intention  of 
the  law  makers.  Double  taxation  is  destructive  of  that  prin- 
ciple of  equality  and  uniformity  of  taxation  so  imperatively 
demanded  by  the  constitution  and  which  pervades,  or  should 
pervade,  all  our  revenue  laws. 

Says  Justice  Cooley:  '*  Where  it  is  once  decided  that  any 
kind  or  class  of  property  is  liable  to  be  taxed  under  one  pro- 
vision of  the  statutes,  it  has  been  held  to  follow,  as  a  legal 
conclusion,  that  the  legislature  could  not  have  intended  the 
same  property  should  be  subject  to  another  tax,  though  there 
be  general  words  in  the  law  which  would  seem  to  imply  that 
it  may  be  taxed  a  second  time." 

Cooley  Tax.  165,  166,  citing  Savings  Bank  v.  Nashua,  46 
N.  H.  389;  State  v.  Sterling,  20  Md.  502,  and  other  cases. 

In  Massachusetts  where  a  provision  of  the  statute  required 
the  personal  property  of  manufacturing  corporations  to  be 
taxed  in  the  town  where  the  main  factory  was  located,  and 
by  another  provision  the  owner  of  every  share  of  the  stock 
of  a  manufacturing  corporation  was  required  to  list  such 
share  for  taxation,  it  was  held  that  as  the  shares  of  stock  rep- 
resented the  property  of  the  corporation,  the  personal  prop- 
erty could  not  be  taxed  and  that  taxation  must  be  confined  to 
the  shares  of  the  stock.  The  court  held  that  a  construction 
of  the  law  was  not  to  be  adopted  which  would  subject  the 
same  property  to  be  taxed  twice.     In  that  case  a  literal  ren- 
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dering  of  the  law  would  have  clearly  required  the  property 
to  be  twice  taxed,  but  the  court  nevertheless  so  construed  the 
law,  in  the  interest  of  equality,  fairness  and  right,  as  to  pre- 
vent the  same  property  being  taxed  twice.  Salem  Iron,  etc., 
Co.  v.  Danvers,  10  Mass.  514, 

I  am  of  the  opinion  that  the  requirement  of  the  law  that 
the  banker  make  return  of  money  on  hand  or  in  transit  must 
be  held  to  mean  money  of  the  banker  (other  than  deposits) 
on  hand.  I  do  not,  in  making  this  construction  of  the  law, 
ignore  the  decisions  which  hold  that  the  relation  between  the 
banker  and  depositor  is  that  of  debtor  and  creditor;  and  that 
the  money,  when  deposited,  becomes  the  property  of  the 
banker  and  which  may  be  attached  or  seized  for  his  debts, 
but  in  this  case  the  law  is  so  positive  in  its  requirement  that 
the  depositor  must  list  and  pay  taxes  on  his  moneys  on  de- 
posit, the  presumption  of  law  is  so  strong  against  an  intent  to 
have  the  same  property  twice  taxed ;  it  would  be  so  manifestly 
unfair  and  unjust  that  it  should  be  twice  taxed,  it  would  bt- 
so  opposed  to  the  requirement  of  equality  and  uniformity  of 
taxation,  that  I  feel  compelled  to  the  conclusion  that  such 
moneys  cannot  be  taxed  in  the  hands  of  the  banker  so  long 
as  it  retains  its  character  of  ** money  on  deposit." 

When,  however,  the  banker  converts  this  money  into  prom- 
issory notes,  bills  receivable  or  other  credits,  it  no  longer  re- 
mains money  on  deposit,  but  becomes  taxable  to  the  banker. 
When  so  converted  it  becomes  a  diflPerent  species  of  property 
from  tangible  property;  it  becomes  intangible;  instead  of 
remaining  money  on  deposit,  it  becomes  ** credits." 

In  People  v.  Worthington,  21  111.  171,  173,  Justice  Caton 
says:  **The  constitution  means  as  it  declares  that  each  shall 
pay  a  tax  in  proportion  to  the  property  which  he  has,  whether 
that  property  consists  in  farms  or  mortgages;  of  visible  sub- 
stances, or  choses  in  action  •  •  *•  and  it  may  be  true 
in  one  sense  to  say  that  it  is  double  taxation  to  tax  the  horse 
which  is  sold  and  also  the  note  which  is  given  for  the  pur- 
chase money;  and  so  it  is  to  tax  the  not^  which  is  given  for 
$100  borrowed  money  and  also  the  money  which  is  borrowed." 

A  man's  entire  fortune  may  consist  in  intangible  property 
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or  choses  in  action  and  the  law  contemplates  its  taxation  as 
much  as  it  does  that  of  tangible  property.  Perfect  equality 
or  singleness  of  taxation  in  its  strictest  sense  is  an  impossi- 
bility. All  that  can  be  done  is  to  approximate  as  near  as 
we  can  to  equality  of  taxation.  The  entire  ^stem  or  theory 
of  taxation  of  personal  property  is  extr^nely  vicious  and 
faulty  and  results  in  the  grossest  inequality  and  injustice. 

Of  the  thirty  odd  millions  of  money  on  deposit  by  citizens 
of  Chicago  with^  banks  and  bankers,  I  do  not  believe  from 
all  that  I  can  learn,  that  there  is  $50,000  of  it  returned  for 
taxation,  and  of  the  entire  personal  property,  including 
therein  taxable  choses  in  action,  not  to  exceed  one-tenth  pays 
any  tax  of  any  nature  or  kind. 

This  case  is  not  a  bad  illustration  as  to  how  a  certain  kind 
of  personal  property  escapes  taxation.  This  wealthy  and 
well-known  banking  firm,  handling  millions  of  dollars  yearly 
and  undoubtedly  earning  a  handsome  annual  income  for  its 
several  members,  a  firm  whose  business  could  not  be  carried 
on  for  a  week  without  police  protection,  is  unwilling  to  pay 
as  much  annual  taxes  as  is  paid  by  every  person  in  the  com- 
munity who  owns  a  homestead  exceeding  twenty-five  hundred 
dollars  in  value.  This  attempt  to  evade  this  tax — ^which  is 
really  not  one-half  what  it  should  have  been — cannot  be  ex- 
pected to  commend  itself  to  a  court  of  conscience,  one  of  whose 
favorite  maxims  is  that  ''equality  is  equity." 

This  firm  had  in  the  hands  of  banks,  bankers  and  others, 
subject  to  draft  on  May  1st,  1878,  the  sum  of  $120,151.48, 
which  it  was  clearly  their  duty  to  return  for  taxation.  This 
money,  although  it  may  have  been  placed  on  deposit  with 
them,  had  been  taken  from  their  vaults,  sent  to  New  York 
and  other  places  and  placed  in  the  hands  of  other  bankers. 
It  became  in  law  the  money,  the  property  of  such  other  bank- 
ers. It  could  be  seized  for  their  debts  and  on  their  bank* 
ruptcy  would  become  a  part  of  a  general  fund  for  their  cred- 
itors. It  is  absurd  to  call  it  the  money  of  Preston  Kean  & 
Co.'s  depositors.  It  it  not  money  on  deposit,  subject  to  the 
order  or  draft  of  the  persons  who  made  the  deposits  with 
Preston  Kean  &  Co. 
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The  supreme  court  of  this  state  in  1867  or  1868,  in  a  case 
where  this  banking  house  was  contesting  a  tax,  decided  in  sub- 
stance, that  this  bank,  having  kept  its  capital  stOHck  and  sur- 
plus invested  in  government  bonds,  although  they  dealt  in 
bonds  and  the  bonds  were  changing  from  day  to  day,  in 
amount  and  identity,  was  not  liable  to  taxation  on  such  cap- 
ital and  surplus.  The  assessor  was  bound  to  follow  this  de- 
cision. 

If  this  case  goes  up,  as  it  probably  will,  it  is  to  be  hoped 
that  the  supreme  court  may  consider  whether  or  not  the  spirit 
of  the  law  which  exempts  capital  invested  in  U.  S.  govern- 
ment securities  from  taxation,  does  not  require  that  such  in- 
vestment should  be  a  permanent  investment,  made  as  an  in- 
vestment and  not  a  mere  trading  and  temporary  investment, 
as  practiced  by  this  concern. 

The  question  raised  as  to  the  jurisdiction  of  a  court  of 
chancery  in  cases  of  this  nature,  is  an  important  one  and 
worthy  of  notice. 

''When  a  tax  is  assessed  as  a  personal  charge  against  the 
party  taxed,  or  against  his  personal  property,  it  is  difficult," 
says  Judge  Cooley,  *'to  suggest  any  ground  of  equitable  ju- 
risdiction. Presumptively  the  remedy  at  law  is  adequate. 
If  the  tax  is  illegal  and  the  party  makes  payment,  he  is  enti- 
tled to  recover  back  the  amount.  The  illegality  alone  fur- 
nishes no  ground  of  equitable  interference. "  Cool^  on  Taxa- 
tion, p.  538. 

In  the  case  of  a  tax  against  real  estate,  where  the  tax  may 
ultimately  ripen  into  a  deed,  a  court  of  equity  takes  jurisdic- 
tion to  prevent  or  remove  a  cloud  from  the  title,  the  preven- 
tion and  removal  of  clouds  from  title  to  real  estate  being  a 
recognized  subject  of  jurisdiction  of  a  court  of  chancery. 
But  where  the  tax  is  merely  personal,  the  remedy  at  law  to 
recover  it  back  adequate,  when  arises  the  jurisdiction  of 
equity?  In  fact  in  the  later  case  a  party  is  not  injured  until 
he  is  forced  to  pay  the  tax.  When  he  pays  the  law  gives  him 
an  ample  remedy  to  recover  back  his  money  and  interest,  and 
equity  should  not  interfere  by  injunction  and  cripple  or  re- 
tard, the  state  in  its  effort  to  collect  its  revenue  remedy  by 
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restraining  the  exercise  of  powers  perverted  to  a  frandulent 
or  oppressive  purpose  (see  Dtrtke  v.  PhMips,  40  111.  388), 
and  jurisdiction  has  been  taken  in  cases  where  the  tax  was 
purely  a  personal  tax,  but  in  my  opinion  it  is  time  to  call  a 
halt  in  this  matter  of  judicial  interference  with  the  govern- 
ment in  the  collection  of  its  revenues. 

In  this  case  the  act  of  the  assessor  was  a  conscientious  and 
just  one,  and  there  can  be  no  pretense  of  any  fraud  and  cer- 
tainly none  that  the  act  of  the  assessor  was  oppressive. 

Independent  of  the  question  of  the  jurisdiction  of  a  court 
of  chancery  in  this  class  of  cases,  and  independent  of  the 
question  of  the  legality  of  the  tax,  the  complainants  cannot 
have  a  decree  in  their  favor  on  the  case  as  made  by  the  proofs. 

After  the  assessor  had  raised  their  assessment  from  $2,500 
to  $52,500  the  complainants  applied  to  the  county  board  for 
an  abatement  of  the  assessment.  It  is  true,  as  argued  by  the 
county  attorney,  if  the  assessment  that  was  made  is  to  be 
treated  as  an  overvaluation  of  the  complainants'  properly, 
the  decision  of  the  county  board,  which  was  vested  with  power 
to  review  the  assessment,  would  under  our  decisions  be  final 
and  conclusive.  Courts  are  not  vested  with  power  to  make 
valuations  or  assessments.  This  must  be  done  by  the  town 
assessors,  subject  only  to  review  by  the  town  board  of  equali- 
zation, or  the  county  board,  as  the  case  may  be. 
.  This  cannot,  however,  be  treated  merely  as  a  case  of  over- 
valuation of  property  liable  to  assessment.  The  complaint 
is  not  that  the  assessor  over-valued  the  oflSce  furniture,  but 
that  he  included  in  his  assessment  property  not  liable  to  taxa- 
tion, and  that  to  the  amount  of  $50,000.  This  being  the  con- 
tention, it  is  argued  that  chancery  has  jurisdiction.  Our  su- 
preme court  has  decided  that  chancery  has  jurisdiction  to 
afford  preventive  relief  by  injunction  in  all  cases  where  prop- 
erty exempt  from  taxation  is  attempted  to  be  taxed.  And 
while  it  is  true  that  when  property  exempt  from  taxation  is 
assessed,  the  owner  is  not  bound  to  apply  to  the  statutory 
board — in  this  case  the  county  board — for  relief,-  but  may 
wait  until  the  attempt  is  made  to  collect  the  tax  and  then 
go  into  chancery  for  his  injunction ;  yet  if  he  does  seek  relief 
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from  the  statutory  tribunal  and  does  not  obtain  it,  can  the 
owner  afterwards  have  a  standing  in  a  court  of  equity  and 
obtain  the  relief  which  was  denied  him  by  the  statutory  tri- 
bunal 1    I  am  clearly  of  the  opinion  that  he  can  not. 

The  assessment  of  taxes  is  a  legislative  act.  It  is  for  that 
body  to  determine  the  necessity,  the  policy  of  a  tax  and  to 
make  necessary  rules  and  regulations  for  its  assessment  and 
collection.  It  has  full  power  to  say  what  oflScer,  board  or  tri- 
bunal shall  review  the  assessment  and  decide  all  questions 
connected  with  the  making  of  such  assessments.  The  tribunal 
or  board  to  which  this  power  was  given  in  this  case  is  the 
county  board. 

By  section  97  of  the  revenue  law  the  county  board  is  au- 
thorized to  hear  and  determine  the  complaint  of  any  person 
**that  he  is  assessed  on  property  claimed  to  be  exempt  from 
taxation."  If  the  board  decides  against  the  complaint,  then 
the  person  making  the  complaint  has  the  right  to  appeal  to 
the  state  auditor,  and  by  the  same  section  it  is  made  the  duty 
of  the  state  auditor  to  present  the  question  as  to  the  property 
being  exempt  to  the  supreme  court. 

After  the  adverse  decision  of  the  county  board,  the  com- 
plainants instead  of  taking  their  appeal  to  the  state  auditor, 
abandoned  the  pursuit  of  the  statutory  remedy  and  filed  their 
bill  in  this  court.  Having  abandoned  their  right  to  appeal 
to  the  state  auditor  and  thence  to  the  supreme  court,  the  de- 
cision of  the  county  board,  the  statutory  tribunal,  became 
final  and  conclusive.  The  question  became  res  adjudicata, 
and  beyond  the  power  of  this  court  or  any  other  court  to  re- 
view. 

The  law  does  not  give  the  county  board  exclusive  jurisdic- 
tion to  determine  such  questions,  but  does  give  it  jurisdiction 
to  do  so,  and  the  complainant  having  appealed  to  that  juris- 
diction was  bound  by  its  decision  and  could  only  have  it  re- 
viewed in  the  manner  and  by  the  officer  or  court  named  in  the 
statute.  He  is  concluded  by  the  decision  of  the  tribunal  to 
which  he  elected  to  make  his  complaint,  and  cannot  after  an 
adverse  decision  seek  the  forum  of  a  court  of  equity  for  re- 
lief.    Weaver  v.  State,  39  Ala.  535;  Commonwealth  v.  Cary 


510  CmcxnT  Couets  op  Ilunois. 

Improvement  Co.,  98  Mass.  19 ;  Kimber  v.  SchuylkiU  County , 
.20  Pa.  St.  366. 

For  the  reasons  given,  let  the  injunction  be  dissolved  and 
the  bill  be  dismissed  at  complainant's  costs  for  the  want  of 
equity. 


(Circuit  Court  of  Cook  County,    In  Chancery.) 

Moulton,  et  al. 

vs. 

Perry,  et  aL 

1.  Eassmketts — CBEATioir  BT  Plat.    An  easement  may  be  created  by 

a  plat  or  sabdiylsion  duly  acknowledged  and  recorded  expressly 
or  impliedly  showing  its  existence. 

2.  Same — Ek^urrABLB — Subsequent  Pubchaseb's — ^Notice.     An  amen- 

ity in  favor  of  each  lot  bordering  on  a  private  park,  to 
compel  other  owners  to  share  in  the  expense  of  ornamenting 
the  park  is  in  the  natnre  of  an  equitable  easement  and  is  bind- 
ing on  a  purchaser  of  one  of  the  said  lots,  with  notice. 
8.  Real  EJstate — Riqht  or  Owneb — ^Plactnq  Restbictions  on  LiAND— 
Pbovince  of  Equttt.  The  law  recognizes  the  right  of  an  owner 
of  land  to  impair  its  usefulness  or  to  make  it  tributary  to  an- 
other piece  of  land  and  such  a  servitude  when  created  is  en- 
forcible  in  equity. 

4.  Real  EiSTATS — Right  or  owneb  to  Cbrate  Restbaints — ^Lixita- 

TioN  OF  Right.  The  only  limitation  to  the  right  of  an  owner 
of  realty  to  put  restraints  upon  the  land  is  that  such  restraints 
shall  not  be  contrary  to  public  policy. 

5.  Real   EiSTaix  —  Bubncns   Thebeon  —  Expense   of   Maintainikg 

Pabk.  The  right  to  have  land  contribute  to  the  expense  of 
keeping  up  a  private  park,  which  is  also  for  the  benefit  of  the 
land  contributing  is  not  a  burden  on  land  against  public  policy. 

6.  Real  Estate — Chabge  on   Land — ^LiABiLrrr  (xr  Pubchaseb.     A 

purchaser  of  land  charged  with  its  pro  rata  share  of  the  expense 
of  maintaining  a  park  does  not  assume  any  liability  for  charges 
incurred  prior  to  his  purchase  as  such  a  liability  does  not  pass 
to  subsequent  purchasers. 

7.  Real  ESstatb— Liability  in  Natube  of  a  Lien— When  not  Cbb- 

ATED.  A  liability  in  the  nature  of  a  lien,  to  attach  to  the  land 
until  paid  for,  must  be  created  by  clear  and  explicit  language. 
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8.  RSAL  ESTATB — ^IMFOSINO  ObUOATION  OV — NSCESSITT  OF  NOTICE  TO 

OwNEB.  Eiven  thoii£^  a  charge  in  the  nature  of  a  lien  could 
be  Imposed  by  a  majority  of  a  meeting  of  owners  called  for 
that  purpose,  in  the  absence  of  notice  to  him,  an  owner  who 
failed  to  attend  could  have  no  obligation  placed  on  him  or  his 
land. 

9.  Rkjll  Ebtatk — Ceulbox  or  Orligation  to  Contribute  to  Main- 

tenance OF  Private  Park — ^How  Enforced.  Any  owner  of  land 
charged  with  the  expense  of  contributing  to  the  maintenance 
of  a  private  park,  once  a  valid  assessment  for  that  purpose  has 
been  made,  must  pay  his  share  or  he  can  be  barred  from  the 
privilege  of  the  park  or  his  land  might  be  sold  through  a  pro- 
ceeding in  equity. 

Bill  in  equity.  Heard  before  Judge  Murray  F.  Tuley. 
The  facts  are  stated  in  the  (pinion. 

TuiiEY,  J.: — 

In  the  year  1858  Stephen  A.  Douglass  filed  for  record  in 
Cook  county  a  plat  or  subdivision  of  certain  land  owned  by 
him  which  is  known  as  the  *  *  Oakenwald  Subdivision. ' '  In  this 
plat  was  a  piece  of  land,  a  cvl  de  sac  about  500  feet  east  and 
west  by  250  feet  north  and  south,  fronting  on  Cottage  Grove 
avenue  on  the  west  and  the  Illinois  Central  R.  R.  right-of-way 
on  the  east,  and  having  50-foot  lots  fronting  the  same  on  the 
north  and  south  sides  thereof.  This  piece  of  land  was  desig- 
nated in  the  plat  as  '*Groveland  Park,"  and  the  space  it  oc- 
cupied on  the  plat  contained  these  words:  "This  space  is 
dedicated  as  a  private  park  by  the  name  of  *6roveland  Park,' 
the  title  being  vested  in  the  state  of  Illinois  in  trust  for  the 
use  of  the  owners  of  lots  fronting  on  the  same,  and  to  be  used 
and  enjoyed  by  such  owners  in  common  as  a  private  park, 
and  for  no  other  purpose  whatever,  and  to  be  ornamented, 
regulated  and  protected  in  such  manner  as  a  majority  of  such 
owners  shall  from  time  to  time  prescribe,  such  owner  to  share 
in  the  control  and  expense  in  proportion  to  the  number  of 
feet  he  shall  own  fronting  or  bounding  on  said  park  j  and  the 
alleys  to  be  deemed  private  alleys,  subject  to  like  condition 
And  use." 

Through  mesne  conveyances  the  property  has  passed  from 
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Douglass  and  his  heirs  into  the  parties  to  this  suit,  all  the 
conveyances  describing  the  lots  as  being  in  **6roveland  Park" 
in  said  subdivision.  The  park,  and  roadways  in  the  park  to 
the  lots  fronting  the  same,  have  been  improved  by  the  owners 
of  lots  fronting  on  the  park,  and  a  considerable  amount  of 
money  has  been  expended  from  time  to  time  in  such  improve- 
ments. 

A  majority  of  the  owners  organized  an  association  with  a 
president,  treasurer  and  other  oflBcers  and  levied  or  assessed 
against  the  lot  owners  an  assessment  running  from  fifty  cents 
to  $1.00  a  front  foot  each  year.  The  assessments  made  in 
1875,  6,  7,  8  and  9  were  not  all  paid,  the  lots  of  the  defend- 
ants hereto  being  the  lots  for  which  the  assessments,  one  or 
more  of  them,  remain  unpaid.  Some  of  the  defendants  have 
acquired  the  title  after  the  defaults  in  payments  had  been 
made.  It  is  clear  from  the  plat  itself  that  there  is  granted  by 
the  maker  of  the  plat  an  easement  appurtenant  to  each  of  the 
lots  fronting  this  piece  of  land,  to  use  the  land  for  egress 
and  ingress  to  the  lots,  and  for  the  purposes  for  which  pri- 
vate parks  are  commonly  used. 

The  diflScult  question  is  what  easements  or  rights  are 
granted  to  each  lot  owner  as  to  the  ornamentation  and  regu- 
lation of  the  park,  and  as  to  the  right  to  compel  each  of  the 
lots  (or  the  owners  thereof)  to  share  in  the  expense  connected 
therewith.  The  bill  prays  that  the  defendants  be  decreed  to 
pay  to  the  treasurer  of  the  association  the  unpaid  assessments 
and  in  default  thereof  that  their  respective  lots  be  sold  there- 
for; that  until  such  payments  be  made  the  defendants  be  re- 
strained the  use  of  the  park  (except  so  far  as  may  be  neces- 
sary for  ingress  and  egress  to  their  lots)  and  for  general  re- 
lief. Some  discussion  was  had  in  the  very  able  arguments  of 
counsel  as  to  whether  the  fee  of  the  park  is  vested  in  the  state 
of  Illinois  by  virtue  of  the  plat  being  acknowledged  and  re- 
corded under  the  statute  concerning  ** plats." 

It  is  in  my  opinion  immaterial  where  the  fee  of  the  land  is 
vested,  as  the  perpetual  use  of  the  property  as  a  private  park 
and  for  access  to  the  lots  is  reserved  as  an  appurtenant  to  the 
lots  fronting  the  same.     That  an  easement  in  land  may  be  ere- 
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ated  by  a  plat  or  subdivision  duly  acknowledged  and  recorded, 
expressly  or  impliedly  showing  a  right-of-way,  a  park  or 
other  easement,  can  not  be  doubted  under  the  authorities  cited. 

It  is  admitted  that  as  to  the  sharing  the  expense  of  the  or- 
namentation and  control  of  the  park  there  is  no  covenant,  ex- 
press or  implied,  which  runs  with  the  land.  It  is  claimed, 
however,  that  each  lot  owner  has  an  easement  or  a  '*  privilege" 
or  *' amenity"  in  each  of  the  other  lots  as  to  the  expenses  of 
maintaining  this  park.  If  this  right  which  each  lot  owner 
has  to  demand  that  each  of  the  lot  owners  shall  contribute 
to  the  expense  of  the  park,  can  be  called  an  easement,  it  is  of 
that  class  known  as  equitable  easements.  It  could  not  be 
enforced  at  law,  there  being  neither  privity  of  contract  or 
of  estate. 

Covenants,  agreements  and  reservations  in.  plats  as  to  not 
building  within  a  certain  number  of  feet  of  a  lot  line;  that 
property  shall  be  used  for  residence  purposes  only,  or  pro- 
hibiting its  use  for  carrying  on  noxious  or  offensive  trades 
and  the  like,  have  been  held  binding  in  equity  as  an  ease- 
ment, a  privilege  or  amenity  pertaining  to  one  lot  as  to  ad- 
joining or  other  lots  in  a  subdivision.  But  these  equitable 
easements  or  servitudes,  it  will  be  noticed  upon  an  examina- 
tion of  the  authorities  cited,  are  all  of  that  character  which 
do  not  constrain  or  require  the  owner  of  the  servient  estate 
to  act.  His  burden  consists  in  being  restrained  from  doing 
something,  as,  for  instance,  from  building  upon  a  certain 
part  of  his  land,  or  in  being  obliged  to  suffer  something  to 
be  done  upon  his  property  by  another,  as  to  suffer  a  passage 
or  right  of  way.  It  is  not,  however,  necessary  to  designate 
this  right  either  as  an  "easement,"  ''privilege"  or  ''amen- 
ity," the  only  question  being,  is  this  a  right  which  the  owner 
of  the  land  had  the  power  to  confer  upon  the  owner  of  each 
lot  as  against  the  owner  of  every  other  lot  abutting  this  park. 

By  reason  of  the  dominion  which  every  owner  has  over  his 
land,  the  law  recognizes  his  right  to  so  deal  with  it  as  to  re- 
strict or  restrain  its  use  by  his  grantees,  to  impair  its  useful- 
ness, or  to  make  it  tributary  to  another  piece  of  his  own  land 
by  imposing  a  servitude,  and  where  a  purchaser  of  land  takes 
88 
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it  with  notice  that  his  g^rantor  or  a  person  through  whom  he 
claims  had  by  agreement,  express  or  implied,  impressed  upon 
it  a  certain  servitude  or  obligation,  equity  will  enforce  the 
servitude  or  obligation  because  it  would  be  unconscientious  to 
permit  such  purchaser  to  violate  or  disregard  the  valid  agree- 
ments of  those  through  whom  he  claims  and  of  which  he  had 
notice.  The  only  restraint  upon  the  owner  in  creating  such 
easements,  privileges  or  rights  is  that  they  shall  not  be 
against  public  policy  or  in  restraint  of  trade.  See  Whitney 
V.  Union  Ry,  Co.,  11  Gray,  359.  This  is  subject  to  neither 
disqualification  nor  can  the  right  to  have  land  contribute 
to  the  expense  of  keeping  up  this  park,  which  is  a  benefit  to 
the  land  charged  as  well  as  to  all  the  other  land,  be  deemed 
a  capricious  reservation,  limitation  or  burden  on  the  property, 
such  as  we  find  condemned  by  some  of  the  courts. 

Every  purchaser  of  one  of  these  lots  fronting  this  park 
:;must  be  held  to  have  notice  of  this  right  on  the  part  of  the 
Mher  lot  owners  to  have  the  lot  purchased  contribute  towards 
:the  expense  of  this  park,  as  every  purchaser  claims  through 
tthis  plat.  It  is  a  document,  a  link  in  his  chain  of  title,  and 
.every  purchaser  is  bound  by  the  recitals  contained  in  a  deed 
»or  plat  which  forms  a  part  of  his  title.  He  therefore  cannot 
•complain  of  the  want  of  notice,  as  he  has  certainly  construc- 
tive notice.  He  may  also  be  said  to  have  apparent  notice 
from  the  situation  and  condition  of  the  property. 

What  is  the  nature  of  this  liability  to  contribute  to  the  ex- 
pense of  this  park?  Does  a  purchaser  assume  any  liability 
as  to  past  charges  or  claims  for  the  expense  of  maintaining 
this  park,  or,  in  other  words,  does  he  take  the  lot  charged 
with  its  pro  rata  of  past  expenses?  I  think  not  I  am  in- 
clined to  the  opinion  that  equity — ^by  analogy  to  the  rules 
prevailing  at  law  as  to  the  liability  on  covenants  broken,  not 
running  or  passing  with  the  land  so  as  to  make  subsequent 
purchasers  liable  therefor, — must  hold  that  this  broken  obli- 
gation or  duty  to  pay  its  share  of  the  expenses  of  the  park 
will  not  follow  or  pass  to  the  subsequent  purchasers  of  any 
of  these  lots. 
It  is  reasonable  to  suppose  that  if  the  distinguished  maker 
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of  this  plat,  who  at  one  time  was  a  member  of  the  supreme 
court  of  this  state,  had  intended  this  liability  to  be  in  the 
nature  of  a  lien,  to  attach  to  the  land  until  paid,  he  would 
have  expressed  in  clear  and  explicit  language  such  intention. 
Such  a  lien  must  appear  by  clear  and  explicit  words,  it  will 
never  be  held  to  arise  by  inference. 

I  am  of  the  opinion  that  the  true  construction  and  effect 
of  the  words  found  on  the  plat  is  this:  that  each  lot  owner 
has  the  right,  as  an  appurtenant  to  his  lot,  to  demand  of 
every  other  lot  owner  that  he  contribute  pro  raia  expenses 
of  the  maintenance  of  this  park;  that  there  was  an  implied 
agreement  by  every  person  purchasing  a  lot  of  Douglass  or 
his  heirs,  by  the  acceptance  of  a  deed  of  a  lot  in  this  sub- 
division, that  he  would  pay  his  pro  rata  share  of  such  ex- 
penses, and  that  a  court  of  equity  will  hold  every  subsequent 
purchaser  (with  notice)  to  the  performance  of  this  agreem«it 
or  obligation;  also  that  such  subsequent  purchaser  has  cast 
upon  him  by  reason  of  being  such  owner,  the  obligation  or 
duly  to  pay  such  portion  of  the  expenses  as  may  be  incurred 
during  the  time  he  remains  such  owner. 

But  even  if  the  words  as  to  the  expense  of  ornamenting, 
etc.,  of  this  park  found  on  the  plat  could  be  held  to  create 
a  lien  or  charge  on  the  respective  lots  which  could  only  be 
discharged  by  payment,  this  bill  could  not  be  maintained. 
There  is  no  authority  for  a  majority  of  the  owners  to  form  an 
association  or  qiiasi  corporation  with  a  president,  secretary 
and  other  oflBcers,  and  make  the  assessments  or  the  acts  of 
this  organization  binding.  A  majority  in  number  and  in 
frontage  concurring  may  determine  from  time  to  time  what 
improvement  shall  be  made,  how  it  shall  be  regulated,  how 
protected;  if  necessary  employ  a  park  keeper,  etc.,  but  every 
lot  owner  must  have  prior  notice  of  any  meeting  held  for  that 
purpose. 

Notice  is  of  the  essence  of  things  required  to  be  done  in  oi> 
der  to  impose  a  liability.  It  does  not  appear  that  all  owners 
were  notified  as  to  any  meeting  which  imposed  the  assess- 
ments, and  failing  in  this,  there  was  no  liability  or  obligation 
fastened  upon  any  lot  owner  who  failed  to  attend. 
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I  think  these  lot  owners  might  enclose  this  park  by  fence 
and  locked  gates,  leaving  the  necessary  road  so  as  to  admit  of 
access  to  the  lots  and  make  a  valid  regulation  excluding  from 
the  privileges  of  the  park  any  lot  owner  who  failed  to  pay  his 
share  of  the  expenses  imposed  or  voted  at  a  meeting  to  which 
all  lot  owners  had  been  notified,  and  they  might  force  a  contri- 
bution according  to  his  frontage  from  any  such  lot  owner  by  a 
proceeding  in  chancery,  and  upon  decree  obtained  in  default 
of  payment  sell  his  land.  I  can  see  no  other  mode  of  makings 
him  share  the  burden  which  his  position  as  lot  owner  casts 
upon  him. 

In  a  case  more  nearly  similar  to  this  than  any  that  I  have 
discovered  in  an  extensive  examination  of  the  authorities,  a 
board  of  trustees  was  authorized  by  special  act  of  parliament 
to  control  a  terrace  walk  in  which  certain  lot  owners  had 
privileges,  and  as  to  the  expense  of  which  they  were  obligated 
to  contribute.    See  Duncan  v.  LoiLch,  14  Law  J.  p.  184.* 

It  is  possible  that  some  similar  legislation  might  be  had 
as  to  this  private  park  which  would  remove  the  difficulties  at^ 
tending  its  present  management. 

The  bill  must  be  dismissed  for  the  want  of  equily. 


((Hrcuit  Court  of  Cook  County.    In  Chancery. 

Lefko 

vs. 
Lefko 

(November  4,  1904.) 

1.  Httsbaitd  Ain)  Whtb — Desebtion  by  Wifb— What  CoNSTrruTES. 
Where  the  wife  orders  the  husband  oat  of  his  home  this  oon- 
stitutes  a  desertion  by  the  wife  even  though  in  the  eye  of  the 
law  the  husband  is  the  master  of  the  home  and  has  a  right  to 
continue  there  against  the  will  of  the  wife. 

1  Duncan  v,  Louch,  6  Q.  B.  904,  14  L.  J.  Q.  B.  185,  9  Jar.  346. 
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2.  Husband  and  Witb — ^Desebtxon  as  Gbound  fob  Divobce.    A  soli- 

tary act  of  desertion  is  not  ground  for  divorce.  The  desertion 
must  be  wilful  and  must  continue  for  two  years. 

3.  Samb — ^BvnNCNGE  OF  Desebtion.    Where  the  wife  prosecutes  the 

husband  for  abandonment,  this  is  strong  evidence  that  she  did 
not  intend  to  desert  him. 

4.  Sepabate  Maintenancs— Offeb  of  Husband  to  Retubn.    Where 

a  wife  obtains  a  decree  for  separate  maintenance  upon  a  bona 
fide  offer  of  the  husband  to  live  with  her,  the  decree  becomes 
null  and  void. 

Bill  for  separate  maintenance  by  wife,  cross-bill  by  hus- 
band for  divorce.  Gen.  No.  247,287.  Heard  before  Judge 
Murray  F.  Tuley.    The  facts  are  stated  in  the  opinion. 

Israel  Cowen,  solicitor  for  complainazit. 

C.  M.  Shdbad,  solicitor  for  defendant  and  crosa-complain- 
ant. 

Tuley,  J. : — 

This  case  has  taken  considerable  time  to  try,  and  a  great 
deal  of  the  testimony  in  the  case  appears  to  be  of  very  little 
importance.  It  is  impossible  for  the  court  to  understand  why 
these  parties  separated  directly  after  marriage,  continuing 
to  live  apart,  one  says  by  agreement  and  the  other,  the  wife, 
denies  it,  and  that  after  the  court  had  decided  that  he  had 
abandoned  his  wife  and  ordered  him  to  pay  her  five  dollars  a 
week  for  one  year  and  after  he  had  paid  it,  conformably  to 
the  order  of  the  court,  they  afterward  agreed  to  live  together, 
and  did  live  together  for  a  period  of  eighteen  months. 

So  far  as  the  evidence  outside  of  the  two  parties  is  con- 
cerned, they  lived  together,  probably  as  happily  as  ordinary 
married  people  do,  people  who  are  struggling  to  get  the  neces- 
saries of  life.  Then  occurred  the  separation  between  them, 
and  upon  that  separation  the  charge  of  desertion  is  based 
by  the  husband  in  a  bill  filed  in  this  court  in  January,  1904, 
charging  wilful  desertion  by  the  wife  for  the  period  of  two 
years. 

The  evidence  as  to  many  facts,  many  incidents  in  this 
case  which  rest  entirely  in  the  knowledge  of  the  husband  and 
wife,  shows  that  they  flatly  contradicted  each  other  and  one 
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or  the  other  has  been  guilty  of  a  perversion  of  the  truth ;  it  is 
impossible  to  reconcile  their  testimony,  the  one  with  the  other, 
but,  admitting  that  the  husband's  side  of  the  case  as  pre- 
sented,— that  the  wife  ordered  him  to  leave  the  premises,  was 
'a  justification  for  his  going  away  and  constituted  an  act  of 
desertion  on  her  part — ^that  would  be  true  in  the  case  of  a 
husband  ordering-  his  wife  out  of  his  home,  and  I  don't  see 
why  it  would  not  be  true  in  a  case  where  the  wife  ordered 
the  husband  out  of  the  home — I  don't  recollect  any  decision 
to  that  effect,  because,  in  the  eye  of  the  law  the  husband  is 
the  master  of  the  home,  it  is  his  home  and  he  has  a  right  to 
continue  there  against  the  will  of  the  wife.  Having  the  legal 
right  is  the  reason  why  the  law  looks  upon  the  act  of  the  wife 
in  leaving  such  home  as  being  justifiable,  but  even  admitting 
that  was  an  act  of  wilful  desertion  on  the  part  of  the  wife 
when  she  broke  up  housekeeping  and  ordered  the  husband  not 
to  come  near  her,  the  law  does  not  say  that  a  solitary  act  of 
desertion  shall  constitute  a  cause  of  divorce.  It  must  be  a 
wilful  desertion  and  must  continue  for  two  years.  If  merely 
one  act  of  desertion  constituted  cause  for  divorce,  I  would 
have  very  little  to  do  except  try  divorce  cases,  because  al- 
most every  case  that  come  before  me  there  are  probably  from 
three  to  a  dozen  acts  of  desertion  that  occur  between  the  par- 
ties before  the  final  one,  which  culminates  in  desertion  for 
two  years. 

Now,  the  act  of  desertion  here,  did  it  continue  and  does  it 
continue  up  to  this  time?  What  does  the  evidence  showt  If 
I  am  correct,  immediately  after  the  breaking  up  of  the  house- 
keeping in  January,  1901,  I  think  the  complainant  said  as 
early  as  March  or  May, — ^he  did  not  appear  to  recollect  which, 
— she  commenced  proceedings  against  him  for  desertion  for 
abandonment,  that  is,  desertion  on  his  part  of  his  wife.  She 
commenced  as  early  as  May  3rd.  That  case  was  heard  and 
dismissed.  She  persisted,  and  I  think  on  May  23rd,  1901, 
commenced  a  new  suit  against  him  for  abandonment  that  met 
with  the  same  fate.  Then  the  next  month,  June,  1901,  the 
third,  a  suit  for  abandonment  that  took  place  after  the  act 
of  desertion  complained  of  by  the  husband  in  January,  1901, 
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had  taken  place,  and  that  also  had  the  same  order  of  dis- 
missal, but  finally,  in  a  suit  commenced  in  July,  1901,  she 
obtained  a  judgment,  and  there  is  where  the  question  arises 
— ^the  court  must  assume  that  there  was  authority  in  the  oflS- 
cer  to  act,  that  the  laws  of  the  state  of  New  York  justified  ac- 
tion of  that  kind.  We  have  a  law  of  that  kind.  A  proceed- 
ing was  had,  he  appeared,  he  was  found  guilty  of  abandon- 
ment, and  ordered  to  pay  her  $2.50  a  week,  which  he  paid  up 
to  November,  1902,  practically  the  whole  year,  or  very  nearly 
the  whole  year. 

Now,  here  was  a  weekly  acquiescence  in  the  condemnation 
of  the  court  that  he  was  guilty  of  abandoning  his  wife,  and 
that  he  was  under  obligation  to  support  her,  and  he  did  sup- 
port her  for  a  year.  That  brings  us  to  November,  1902. 
Prom  November,  1902,  to  January,  1904,  is  less  than  two 
years,  so  that  the  statute  as  to  desertion  would  have  com- 
menced at  that  period.  I  do  not  see  how  an  action  for  deser- 
tion under  such  circumstances  can  be  maintained  by  the  hus- 
band. 

The  evidence  tends  to  show  that  notwithstanding  the  wife 
participated  in  this  otder,  that  he  left  the  city  of  New  York 
without  her  knowledge  and  came  to  Chicago ;  that  she  had  to 
employ  the  police  to  hunt  him  up  and  when  she  found  him 
he  w^as  here  in  Chicago,  and  she  pursues  him  again,  this  wife 
that  had  deserted  him,  pursues  him  again  for  abandonment 
of  her,  his  legal  wife,  here  in  Chicago. 

If  that  does  not  show  that  so  far  as  the  wife  was  concerned 
she  never  had  any  thought  of  abandoning  him  or  deserting 
her  husband,  I  do  not  know  how  evidence  could  be  made 
stronger.  I  don't  see  how  there  could  be  stronger  evidence 
that  she  did  not  intend  to  desert  him  by  the  occurrences  that 
took  place  in  January,  1901. 

She  files  her  cross-bill,  in  which  she  claims  she  is  living 
separate  and  apart  from  him  without  her  fault.  She  also 
sets  up  that  at  the  time  they  did  live  together  that  he  de- 
serted her  in  January,  1901,  and  that  while  they  did  live  to- 
gether, that  he  was  cruel  to  her  and  specifies  three  diflferent 
acts  of  cruelty.     Everything  connected  with  that  is  specific- 
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ally  denied  by  the  husband,  and  the  evidence  in  support  of  it 
does  not  properly  justify  the  court  in  saying  that  it  is  suffi- 
ciently proven  to  justify  her  in  living  separate  and  apart 
from  him. 

But  she  has  no  desire  to  live  separate  and  apart  from  him. 
She  brings  her  bill  for  separate  maintenance,  but  if  she  gets 
her  decree  for  separate  maintenance,  upon  a  bona  fide  offer 
of  the  husband  to  live  with  her,  that  decree  would  be  null 
and  void. 

I  find  that  she  has  been  living  separate  and  apart  from  him 
since  January  19,  1901,  at  least  since  the  commencement  of 
Hie  first  suit  which  showed  a  desire  to  live  with  him  as  his 
wife,  cohabiting  with  him,  because  she  sued  him  for  abandon- 
ment as  early  as  May,  1902.  Prom  that  time,  I  think  the 
evidence  shows  that  he  refused  to  live  with  her  and  that  she 
is  living  separate  and  apart  from  him. 

Now,  is  it  without  her  fault  t  Has  she  given  him  justifica- 
tion f  I  cannot  see  that  she  has,  I  cannot  see  the  evidence  of 
it.  Is  it  a  justification  for  the  husband  or  is  it  the  fault  of 
the  wife  that  she  commences  a  suit  for  abandonment  against 
her  husband,  follows  him  from  month  to  month  f  Does  it  not 
show  that  she  is  only  insisting  upon  her  legal  right  to  have 
him  support  hert  The  evidence  tends  to  show  that  this  wo- 
man kept  her  house  nicely,  she  took  care  of  her  husband  and 
I  cannot  see  any  reason  unless  there  is  hidden  reason  why 
this  man  could  not  live  with  this  woman,  unless  there  is  some 
reason  that  is  not  apparent  to  the  court.  It  looks  a  little 
bit  to  the  court,  as  claimed  by  the  wife,  that  he  used  all  her 
money,  did  not  support  her  and  then  failed  to  properly  pro- 
vide for  her;  even  if  he  could  not  obtain  the  money  she  had 
a  right  to  legal  support.  I  cannot  see  that  it  is  her  fault 
that  he  is  living  separate  and  apart  from  her,  and  being  with- 
out her  fault,  the  decree  will  go  for  separate  maintenance, 
$2.50  a  week. 

I  will  allow  you  $20  solicitor's  fees,  to  be  paid  in  sixty  days 
and  $10  taxed  for  depositions. 
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lOriminal  Court  of  Cook  County.) 

City  of  Evanston 

vs. 

Ben  W.  Lord 

(March,  1893.) 

1.  MUKTGIPAI.    COBPOBATION    ORDINANCES    EXCLUDING    BICYCLES    FROM 

Sidewalks,  Validitt  of.  An  ordinance  prohibiting  bicycle 
riders  from  using  the  sidewalk  of  a  street,  or  any  street  within 
the  city  limits  is  within  the  power  of  the  city  council  to  enact, 
and  is  reasonable. 

2.  Cities  and  Villages — ^Poweb  to  Enact  Ordinance.    It  is  within 

the  powers  given  cities  and  villages  by  the  ninth,  fourteenth, 
sixty-sixth  and  ninety-second  clauses  of  the  powers  given  by 
-    the  cities  and  villages  act,  for  a  city  to  enact  an  ordinance 
prohibiting  the  use  of  bicycles  on  its  sidewalks. 

3.  Ordinance  Prohibiting  Vehiclbs  on  Sidewalk  Includes  Bicy- 

cles. An  ordinance  prohibiting  vehicles  on  sidewalks  includes 
bicycles  as  the  term  ''bicycle"  is  covered  by  the  generic  term 
"vehicle." 

In  the  criminal  court  of  Cook  county.  Action  of  debt  to 
recover  a  penalty  for  a  violation  of  a  city  ordinance.  Heard 
before  Judge  Edward  F.  Dunne,  March,  1893. 

The  facts  are  stated  in  the  opinion. 

Dunne,  J. : — 

Thii  is  an  action  in  debt,  brought  by  the  city  of  Evanston 
against  the  defendant,  to  recover  from  him  a  penalty  of  not 
less  than  one  nor  more  than  ten  dollars,  for  the  violation  of 
section  487  of  the  revised  ordinances  of  the  village  of  Evans- 
ton, as  amended  by  an  ordinance  of  the  village  of  Evanston^ 
passed  October  4th,  1887.  Section  487  of  said  ordinance  pro- 
vides as  follows:  "No  person  or  persons  shall  push  or  back 
any  horse,  wagon,  cart  or  other  vehicle  over  any  sidewalk,  or 
use,  lead,  ride,  or  drive  any  horse,  wagon,  sled  or  sleigh 
thereon,  unless  it  be  in  crossing  the  same  to  go  into  a  yard  or 
lot  where  no  other  suitable  crossing  or  means  of  access  is  pro- 
vided, under  the  penalty  of  not  less  than  one  dollar  nor  more 
than  ten  dollars  for  each  offense." 
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The  evidence  shows  that  in  violation  of  said  section,  the 
defendant  was,  on  the  11th  day  of  June,  1892,  riding  a  bicycle 
upon  a  public  sidewalk  on  Chicago  avenue  in  the  city  of 
Evanston,  and  was  not  crossing  said  sidewalk  to  go  into  a 
yard  or  lot.  The  defense  set  up  is  first,  that  said  ordinance 
was  not  properly  proved;  and  secondly,  that  if  proved,  it  is 
unreasonable  and  beyond  the  power  of  the  village  to  pass, 
and  therefore  void. 

The  first  objection  is  technical,  and  was  not  called  to  the 
attention  of  the  court  when  the  ordinances  were  offered  in 
evidence. 

The  ordinance  provides  "That  no  person  or  persons  shall 
push  or  back  any  horse,  wagon,  cart  or  other  vehicle  over  any 
sidewalk."  I  cannot  find  any  definition  of  the  word  *' bicy- 
cle" in  Webster,  probably  because  of  its  recent  origin;  but  a 
"vehicle"  is  defined  therein  as  "That  in  which  anything  is  or 
may  be  carried,  as  a  coach,  wagon,  cart,  carriage,  or  the  like 
— a  conveyance.  That  which  is  used  as  the  instrument  of 
conveyance  or  communication."  Webster's  International  dic- 
tionary defines  a  velocipede  to  be  "a  light  carriage  propelled 
by  the  feet;"  and  a  vehicle  as  "that  in  or  on  which  any  per- 
son or  thing  is  or  may  be  carried."  The  Century  dictionary 
defines  "velocipede"  as  "a  light  vehicle  or  carriage  with  two 
wheels  or  three,  propelled  by  the  rider;"  a  bicycle  as  a  "mod- 
ification of  the  velocipede"  and  a  vehicle  as  "any  carriage 
moving  on  land — an  instrument  of  conveyance." 

From  these  definitions  it  appears  that  a  bicycle  is  a  modifi- 
cation of  a  velocipede  and  that  a  velocipede  is  a  vehicle.  The 
generic  word  vehicle  in  the  ordinance  it  follows,  covers  and  in- 
cludes velocipedes  and  bicycles  without  specifically  mention- 
ing the  same. 

It  has  been  held  judicially  in  the  case  of  Taylor  v.  Ooodwin,  • 
L.  R.  4  Q.  B.  Div.  228,  that  the  generic  word  "carriage"  in- 
cludes a  bicycle.    In  that  case  defendant,  riding  a  bicycle, 
was  convicted  under  the  statute  prohibiting  the  "furious 
driving  of  a  carriage." 

The  force  of  this  decision  is  in  no  way  weakaied,  as  claimed 
by  counsel  for  defendant,  by  the  case  of  Williams  v.  Ellis, 
L.  R.  5  Q.  B.  Div.  175.     In  this  latter  case  it  was  contended 
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that  a  bicycle  was  liable  to  pay  toll  upon  a  turnpike  under  a 
statute  fixing  tolls  **for  every  •  •  •  coach,  sociable  char 
riot,  Berlin,  Landau,  •  •  •  hearse,  litter,  or  other  such 
carriage."  The  use  of  .the  language,  other  such  carriage, 
plainly  shows  the  intent  of  the  act  to  restrict  the  collecting 
of  toll  from  carriages  of  the  description  and  character  of 
those  enumerated;  and  the  court  comments  in  the  decision, 
on  the  diflferent  phraseology  of  the  two  statutes;  and  in  no 
way  disaffirms  the  position  taken  in  the  earlier  case.  In  Tay^ 
lor  V.  Ooodwin,  the  generic  word  ** carriage*'  without  restric- 
tion or  limitation  is  used  as  in  the  ordinance ;  in  the  case  at 
bar  the  word  ** vehicle"  is  used;  and  the  decision  there  ren- 
dered is  of  weight  in  the  determination  of  the  case  under 
consideration. 

In  a  short  treatise  in  24  Alb.  L.  J.  282,  it  is  laid  down  that 
**In  the  absence  of  any  legislative  enactment  forbidding  them, 
riders  of  bicycles  would  seem  to  have  the  same  right  upon 
highways  as  those  using  any  other  vehicles.  This  of  course 
would  exclude  bicycles  from  sidewalks  which  is  quite  neces- 
sary," quoting  from  Cook  on  Highways. 

Conceding,  therefore,  that  the  generic  word  ** vehicle"  in 
the  ordinance  covers  and  includes  the  word  ** bicycle"  the  only 
questions  left  for  determination  are :  First.  Is  the  ordinance 
unreasonable?  Second.  Had  the  village  of  Evan^ton  the 
right  to  pass  the  same? 

First.  As  to  the  question  as  to  the  ordinance  being  reason- 
able or  unreasonable? 

The  streets  of  all  cities  of  any  size  in  modern  times  are  laid 
out  by  the  municipal  authorities  with  provisions  and  facilities 
for  both  foot  passengers  and  vehicles.  The  center  of  the 
street,  except  in  the  case  of  some  boulevards,  has  been  invari- 
ably reserved  for  the  use  of  horses  and  vehicles,  and  the  sides 
of  the  street  have  been  set  apart  for  the  use  of  pedestrians. 
This  disposition  of  the  streets  has  been  found  not  only  con- 
venient, but  absolutely  necessary,  and  the  sides  of  the  streets 
have  been  invariably  designated  as  they  are  in  the  ordinance 
in  question,  as  sidewalks ;  showing  plainly  that  they  were  in- 
tended for  the  exclusive  use  and  benefit  of  pedestrians.    No 
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reasonable  man  can  question  the  convenience  and  necessity 
of  this  arrangement. 

Such  being  the  fact  can  it  be  said  to  be  an  unreasonable 
ordinance  which  prohibits  the  use  of  the  sidewalks  by  wheeled 
contrivances  whose  rapidity  in  these  modem  times  is  equal 
to  that  of  the  swiftest  horses  f 

If  an  ordinance  excluding  bicycle  and  bicycle  riders  from 
the  portion  of  the  streets  intended  for  the  use  of  pedestrians, 
is  void,  because  of  its  unreasonable  character,  the  word  side- 
walk should  be  abolished,  and  the  life  and  limb  of  pedestrians 
in  any  large  city  would  ever  be  in  peril.  The  city  of  Evans- 
ton  has  a  population  of  fifteen  thousand  people  and  Chicago 
avenue,  upon  which  the  defendant  was  riding  at  the  lime  of 
his  arrest,  is  one  of  its  main  thoroughfares.  It  is  certainly 
within  the  province  of  the  city  council,  in  the  exercise  of  rea- 
sonable discretion,  to  prohibit  bicycle  riders  from  using  the 
sidewalk  of  this  street,  or  any  other  street  within  its  limits. 

Being  of  the  opinion,  therefore,  that  the  ordinance  is  rea- 
sonable, let  us  examine  whether  or  not  it  was  within  the 
power  of  the  board  of  the  village  trustees  to  pass  the  same. 
Among  the  powers  given  to  cities  and  villages  by  the  act  of 
the  Illinois  legislature,  chapter  on  cities  and  villages,  revised 
statutes  of  Illinois,  are  the  following :  1.  Ninth  clause,  power 
to  '* regulate  the  use  of  the  streets  and  sidewalks."  2.  Four- 
teenth clause,  power  **to  regulate  the  use  of  sidewalks." 
3.  Sixty-sixth  clause,  power  *  *  to  pass  and  enforce  all  the  nec- 
essary police  ordinances."  4.  Ninety-second  clause,  power 
*'to  prevent  and  regulate  the  rolling  of  hoops,  playing  of  ball, 
flying  of  kites,  or  any  other  amusement  or  practice  having  a 
tendency  to  annoy  persons  passing  in  the  streets  or  on  the 
sidewalks." 

It  cannot  be  successfully  contended  that  power  was  not 
given  to  the  village  of  Evanston,  under  one  if  not  more  of 
these  provisions,  to  pass  the  ordinance  in  question.  In  the 
opinion  of  this  court  ample  authority  is  given  by  two,  if  not 
more,  of  these  powers.  The  ordinance  in  question,  passed  in 
pursuance  of  these  powers  is  not  ultra  vires,  but  on  the  con- 
trary is  within  the  powers  conferred  by  the  statute,  and  is 
valid  and  binding. 
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(Circuit  Court  of  McLean  County.) 

Hayden,  Use,  etc. 

vs. 

Chicago  &  Alton  Railroad  Co 

(February  10,  1880.) 

Garnishment — ^Wages  Exempt  Fbom — ^RETBOAcnvB  Effect  of  Ex- 
emption Ac3T.  The  act  in  force  July  1,  1879,  giying  fifty  dol- 
lars exemption  to  head  of  family,  applies  to  cases  of  debts  con- 
tracted before  the  act  went  into  force,  if  the  wages  were  earned 
after  the  act  took  efCect 

Garnishee  summons  on  judgment.  Heard  upon  trial  be-' 
fore  Judge  Reeves  in  the  circuit  court  of  McLean  county^ 
February  term,  1880. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reeves,  Circuit  Judge : — 

In  May,  1879,  Hayden  became  indebted  to  Hibernian  Be- 
nevolent Society.  In  August  following  the  Hibernian  Benev- 
olent Society  recovered  a  judgment  against  Hayden.  In  No- 
vember, 1879,  Hayden  commenced  working  for  C.  &  A.  R.  R. 
Co.  In  December,  1879,  the  garnishee  summons  in  this  case 
was  sued  out  on  the  judgment  and  served  on  the  R.  R.  Co. 
It  answered  that  it  owed  Hayden  for  wages,  as  a  laborer,  the 
sum  of  $31  and  that  Hayden  was  the  head  of  a  famliy,  resid- 
ing with  the  same,  and  claimed  the  same  as  exempt  It  is. 
contended  that  Hayden  is  only  entitled  to  $25  as  exempt. 

By  the  amendment  to  the  garnishment  act  in  force  July  1, 
1879,  the  wages  and  services  of  a  laborer,  being  the  head  of  a 
family  and  residing  with  the  same,  to  an  amount  not  exceed- 
ing $50,  shall  be  exempt  from  garnishment.  Previous  to  this 
amendment  the  exemption  was  only  $25  and  it  is  insisted  that 
the  exemption  in  force  at  the  time  the  debt  was  contracted 
must  govern  and  control. 

The  wages  gamisheed  in  this  case  were  earned  in  November, 
1879.  It  was  admitted  on  the  trial  of  this  case,  that  Hayden, 
at  the  time  the  debt,  upon  which  the  judgment  was  rendered^ 
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was  contracted,  had  no  property  whatever.  The  proposition 
that  an  exemption  in  force  at  the  time  of  the  contraction  of 
the  debt  forms  part  of  the  contract  and  can  not  be  increased 
as  to  such  contract  applies,  as  it  seems  to  me,  only  to  prop- 
erty and  not  to  such  an  exemption  as  is  under  consideration 
in  this  case.  The  su^estion  also  occurs  to  me  that  this  prop- 
osition can  only  be  held  to  apply  to  property  that  the  debtor 
had  at  the  time  of  the  making  of  the  contract,  or  to  property 
which  he  afterwards  acquired  from  means  or  funds  which  he 
had  at  the  time  of  the  making  of  the  contract,  and  would  not 
apply  in  a  case  where,  at  the  time  the  contract  was  made,  the 
debtor  had  no  property  of  any  kind  in  possession  or  expect- 
ancy but  subsequently  should  acquire  property  by  his  labor 
and  skill. 


(Circuit  Court  of  Cook  County.    In  CTumcery,) 

People  ex  rel.  Charles  H.  Reed,  State's  Attorney, 

vs. 
John  6.  Orindele,  County  Clerk,  et  aL 

(April  26,  1870.) 

1.  Equitt — Jurisdiction — Prevention    of    Damage    to    Pubuo — 

Proper  Partt  Complainant.  Equity  has  Jurisdiction  to  pre- 
vent by  injunction,  at  the  suit  of  the  state's  attorney  on  behalf 
of  the  people  the  delivery  by  the  clerk  of  the  circuit  court,  of 
books  upon  which  assessment  for  the  current  year  is  to  be 
made,  to  rival  sets  of  claimants  to  the  assessor's  offices  of 
Chicago,  because  of  the  irreparable  damage  to  the  public  which 
would  necessarily  result  therefrom. 

2.  Statutes — Constitutionalitt — Embracing    Two    Subjects.      A 

statute  does  not  embrace  two  subjects  simply  because  one  sec- 
tion relates  to  the  manner  of  levying  assessments  and  the 
other  to  the  term  of  office  of  assessors. 

3.  Same  —  Constitutionality  —  Changing    Tenure    of    Office. 

Where  there  is  no  constitutional  provision  in  regard  to  the 
tenure  in  office  of  an  officer,  the  legislature  can  extend  or 
shorten  such  tenure  as  it  may  see  fit. 
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Bill  for  injunction.     Heard  before  Judge  Williams.    The 
facts  are  stated  in  the  opinion. 
Messrs,  At  wood  and  S.  A.  Irvin,  for  complainant. 
Gen.  R.  W.  Smith,  for  respondents. 

WlLUAMS,  J.: — 

Three  bills  have  been  filed  in  this  court  by  the  above-named 
complainant,  acting  on  behalf  of  the  people  of  the  state  against 
the  county  clerk,  to  restrain  him  from  delivering  to  certain 
persons,  claiming  to  be  assessors  of  the  towns  of  North,  South 
and  West  Chicago,  the  books  upon  which  the  assessment  of 
the  respective  towns  are  to  be  made  for  the  current  year. 

The  facts  alleged  in  the  bills  are  substantially  the  same,  so 
far  as  they  become  necessary  to  the  understanding  of  the 
questions  passed  upon  in  this  case.  They  are  as  follows: 
That  in  November,  1868,  certain  persons  were  elected  assessors 
of  the  towns  of  North,  West  and  South  Chicago,  who  were 
duly  qualified  and  entered  upon  their  duties  as  assessors  of 
each  of  those  towns;  that  in  March,  1869,  the  legislature  of 
this  state  passed  an  act  extending  the  term  of  said  assessors 
to  November,  1870,  and  making  the  elections  of  assessors  bien- 
nial thereafter,  instead  of  annual,  as  they  had  theretofore 
been;  but  that,  notwithstanding  such  act  of  the  legislature, 
an  election  was  in  fact  had  in  November,  1869,  and  Josiah  A. 
Bross,  J.  B.  Murray,  and  Charles  Haussner,  were  elected 
assessors,  and  that  the  clerk  of  the  county  court  is  now  pre- 
paring and  is  about  to  deliver  to  each  of  the  parties  last- 
named,  as  well  as  to  the  assessors  elected  in  1868,  books  upon 
which  they  may  severally  make  the  assessments  for  the  cur- 
rent year. 

To  each  of  these  bills  a  demurrer  has  been  interposed,  and 
the  questions  raised  and  argued  are,  first,  whether  these  suits 
can  properly  be  brought  by  the  state's  attorney  in  the  name 
of  the  people;  and,  second,  whether  the  law  passed  in  1869 
is  constitutional. 

If  the  people  of  the  state  are  likely  to  receive,  in  conse- 
quence of  the  proposed  action  of  the  county  clerk,  great  and 
irremediable  injury ;  and  if,  by  the  action  of  this  court  alone, 
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such  injury  can  be  prevented,  then  a  court  of  chancery  should 
interpose  for  their  protection.  This  is  not  a  question  of  fees 
between  two  rival  sets  of  assessors,  but  it  is  a  matter  in  which 
the  interests  of  the  public  are  vitally  involved.  The  state 
must  be  permitted  to  collect  its  taxes,  and  the  counties  and 
towns  to  collect  theirs,  else  the  whole  machinery  of  govern- 
ment is  impeded  in  its  motion,  and  at  last  stops  for  want  of 
the  propelling  power.  That  the  issuance  of  two  sets  of  books 
to  two  sets  of  assessors  would  interfere  with  the  collection  of 
taxes  no  one  can  doubt.  The  tax-payer  could  not  decide 
which  assessment  was  valid.  Both  sets  of  assessors  have  the 
muniments  of  title  to  their  several  oflfices.  Both  claim  to  rep- 
resent the  state  in  its  attempts  to  collect  its  revenues.  And 
yet  one  of  the  parties  so  professing  to  act  is  not  an  assessor, 
recognized  by  the  law,  and  the  other  is.  The  action  of  the 
county  clerk  in  thus  investing  two  persons  with  the  muni- 
ments of  office  when  only  one  is  entitled  to  exercise  its  duties, 
would  not  only,  therefore,  involve  a  great  expense  in  the 
preparation  of  a  double  set  of  books,  but  it  would  give  per- 
sons an  excuse  for  the  non-payment  of  taxes  after  they  were 
assessed,  and  lead  to  infinite  litigation.  Under  such  circum- 
stances there  could  not  fail  to  be  immense  loss  to  the  state. 

A  court  of  chancery  is  the  only  tribunal  which  can,  by  its 
strong  arm,  eflPectually  and  entirely  prevent  such  loss,  and 
the  state,  represented  by  its  law  oflScer,  is  the  only  proper 
person  to  invoke  the  aid  of  this  court,  at  the  present  stage 
of  the  controversy.  At  some  subsequent  period,  when  their 
rights  were  about  to  be  prejudiced,  tax-payers  might  apply 
to  this  court  or  the  superior  court  for  protection,  but  now 
there  can  be  no  adequate  remedy,  except  it  can  be  obtained 
by  the  people  in  the  manner  they  have  sought  to  obtain  it 
by  their  present  bills.^  Kerr  et  ah  v,  Trego  et  al.,  4tl  Pa.  St. 
292;  DooUWe  v.  Supervisors,  etc,  18  N.  T.  155;  Scely  v. 
Bishop,  19  Conn.  128;  Board  of  Supervisors,  etc.,  v.  Ready r 
34  111.  293. 

I  can  hardly  conceive  of  a  case  where  the  interposition  of 
a  court  of  chancery  is  more  immediately  demanded  than  in 
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the  cases  now  under  consideration.  That  necessity  is  even 
greater  in  a  case  where  the  clerk  proposes  to  issue  two  sets  of 
books  to  two  sets  of  officers,  one  of  which  cannot  be  author- 
ized by  law  to  act,  than  if  he  was  about  to  issue  only  one  set 
of  books,  and  that  to  the  wrong  persons.  The  uncertainty  of 
the  tax-payer  would  be  greater  in  the  former  than  the  latter 
case.  This,  then,  is  clearly  a  case  where  a  court  of  equity 
has  not  only  the  right  to  interfere,  but  where  it  becomes  its 
absolute  duty  to  interfere,  and  decide  who  are  the  legal  asses- 
sors for  the  respective  towns  of  North,  South  and  West  Chi- 
cago. 

In  March,  1869,  the  legislature  passed  the  following  act: 

''An  act  in  relation  to  assessments  and  assessors  in  certain 
towns  in  Cook  county. 

*'Be  it  enacted  by  the  people  of  the  state  of  Illinois  in  the 
general  assembly: 

**  Section  1.  That  when  the  assessors  of  the  towns  of  North, 
West  and  South  Chicago,  in  Cook  county,  shall  in  each  year 
have  completed  the  assessment  of  the  property  in  said  towns, 
they  shall  respectively  give  notice,  by  three  days'  publication 
in  one  of  the  daily  papers  of  the  city  of  Chicago,  that  the 
same  is  completed,  and  will  be  open,  at  some  public  place,  to 
be  named  in  said  notice,  for  inspection,  correction  and  re- 
vision, for  ten  days  from  the  first  publication  of  said  notice. 
The  present  assessors  of  said  towns  shall  remain  in  office  un- 
til November,  A.  D.  1870,  and  shall  thereafter  be  elected  bien- 
nially. 

*  *  Sec.  2.  This  act  shall  be  a  public  act,  and  shall  be  in  force 
from  and  after  its  passage.'* 

By  that  act  they  not  only  changed  the  manner  in  which  the 
assessors  for  the  respective  towns  of  North,  South  and  West 
Chicago  should  give  the  notices  required  by  law,  but  they 
continued  the  three  assessors  in  office  for  one  year  beyond  the 
time  for  which  they  were  originally  elected,  and  made  the 
elections  thereafter  biennial  instead  of  being  annual  as  they 
had  been  theretofore.  It  is  claimed  that  this  act  is  unconsti- 
tutional for  two  reasons.  First,  because  it  embraces  two  sub- 
84 
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jects.  Second,  because  it  is  virtually  an  appointment  or  elec- 
tion by  the  legislature  of  an  officer  within  the  meaning  of  the 
constitution  of  this  state. 

But  the  act  does  not  embrace  two  subjects  in  its  provisions. 
It  relates  only  to  assessors  and  assessments,  and  if  this  act  is 
void  for  the  reason  indicated,  so  is  every  act  upon  the  statute 
book  which  contains  more  than  one  section.  O'Leaty  v.  Cook 
County,  28  lU.  534. 

It  was  admitted  by  the  counsel  for  the  defendants,  upon 
the  arguments  of  these  demurrers,  that  the  legislature^  might 
extend  the  time  of  an  election,  and  could  continue  the  then 
incumbents  in  office  until  the  date  of  the  next  general  elec- 
tion, but  not  thereafter. 

There  is  no  constitutional  provision  affecting  the  tenure  of 
office  of  assessors,  nor  even  any  such  office  recognized  by  the 
constitution.  The  legislature  could,  therefore,  abolish  the 
office  altogether,  and  cast  the  duties  upon  some  other  officer, 
or  they  could  extend  or  shorten  the  tenure  of  office.  It  has 
been  decided,  in  very  many  cases,  that,  in  the  absence  of  any 
constitutional  limitation  or  restriction,  such  was  the  power 
of  the  legislature.  Taft  v,  Adams,  3  Gray,  130;  Connor  v. 
City  N.  r.,  2  Sandf.  355;  Dartmov4;h  College  Case,  4  Wheat 
518,  627;  Butler  et  al.  v.  Penn.,  10  How.  402,  416. 

And  I  know  of  no  case  which  holds  that  a  legislature,  in 
case  they  should  deem  fit  to  extend  the  tenure  of  an  office, 
should  be  limited  by  the  occurrence  of  a  general  election. 

The  legislature  could  have  made  the  tenure  of  office  origin- 
ally ten  years  instead  of  one  for  the  assessors  in  this  state, 
and  they  have  the  same  power  to  extend  the  tenure  of  an  ex- 
isting office.  The  propriety  of  exercising  such  a  power  in 
any  case  may  well  be  doubted,  especially  in  a  state  where  the 
policy  of  popular  elections  is  so  deeply  engrafted  upon  our 
whole  gfystem  of  government,  but  the  power  and  the  right  of 
a  legislature  so  to  act  has  been  settled  too  often  by  the  adju- 
dication of  courts  to  be  now  denied. 

It  is  not  the  first  time  that  such  legislation  has  been  had  in 
this  state  in  extending  for  the  then  incumbents  the  terms  of 
their  offices,  and,  though  the  propriety  of  such  action  will 
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always  be  questioned  and  generally  will  be  doubted  or  de- 
nied, the  unconstitutionality  of  it  has  never,  so  far  as  I 
know,  been  announced  by  any  legal  tribunal.  I  hold,  there- 
fore, that  under  the  law  of  March,  1869,  the  assessors  elected 
in  1868  are  assessors  de  jure  as  well  as  de  facto,  and  to  them 
only  can  the  county  clerk  rightfully  deliver  the  assessors' 
books.  The  demurrers  to  each  of  the  bills  will  therefore  be 
overruled. 


{Circuit  Court  of  Cook  County,    In  Chancery.) 

Thomas,  et  al. 

vs. 

Chicago  Trust  &  Savings  Bank,  D.  H.  Tolmaa,  et  al. 

1.  CoKPOBATioirs — ^Whebb  Same  Pebson  is  PBEsmENT  of  Two  Ck>B- 

FOKAHONS — ^Notice  as  President  of  One  Chabqeablb  to  Otheb 
Ck)BFOBATiON.  Where  a  person  is  president  of  two  corporations 
having  dealings  with  each  other,  both  corporations  are  charge- 
able with  whatever  knowledge  SHCh  Individual  receives  as 
president  of  either  corporation. 

2.  Collateral  Secubities — Sale  of — ^When  Set  Asiimb.    Where  a 

pretended  sale  Is  made  of  collateral  securities  for  the  purpose 
of  avoiding  the  defense  of  usury,  the  purchaser  of  such  col- 
lateral with  notice  of  the  facts  stands  In  the  same  situation  as 
his  vendor  and  cannot.be  regarded  as  a  purchaser  for  value. 

3.  Ck)LLATEBAL  Secubities — Sale  OF  Set  Asidb— CONDITIONS.    Where 

a  sale  of  collaterlal  securities  Is  set  aside  because  not  bona  fide 
the  complainant  will  be  required  to  pay  all  the  loans  secured 
by  the  collateral  with  legal  Interest. 

4.  CORPOBATIONS — ^POWEB     TO     GUABANTEE — COMMEBGIAL     PaFEBS.      A 

corporation  Is  not  empowered  to  guarantee  commercial  paper 
of  another  corporation. 

6.   COBPOBATIONS — ^REFUND    OF    CONBIQEBATION    PAID    FOB    UnAUTHOB- 

izED  GiTABANTT.  Where  a  corporation  guarantees  the  commer- 
cial paper  of  another  corporation  and  such  guaranty  is  ultra 
vires,  it  will  be  required  to  account  for  the  consideration  re- 
ceived for  such  guaranty. 

6.   COMMEBCIAL      PAPEB  —  RIGHTS      OF      TbANSFEBEB     WHEBE     LOANS 

UsuBious.  Where  notes  are  transferred  with  notice  of  the  fact 
that  the  loans  evidenced  by  the  notes  are  usurious,  such  trans- 
feree takes  the  notes  subject  to  the  equities  attaching  to  such 
notes  in  the  hands  of  the  former  holder 
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Bill  for  axjcounting.  Heard  before  Judge  Murray  P.  Tuley. 
The  facts  are  stated  in  the  opinion. 

TULEY,  J.: — 

This  is  a  bill  filed  by  complainants,  seeking  an  accounting  as 
to  a  large  number  of  usurious  transactions  between  complain- 
ants and  the  defendants,  running  through  a  period  of  five  or 
six  years  prior  to  the  filing  of  the  bill,  and  also  seeking  to 
set  aside  an  alleged  sale  of  notes,  mortgages,  etc.,  amounting 
to  some  $30,000  in  value,  held  as  collateral  security  for  the 
usurious  loans.  It  is  admitted  that  usury  tainted  all  the  nu- 
merous loans,  and  that  the  rate  of  two  and  one-half  per  cent 
per  month  was  the  interest  charged  up  to  the  year  1888,  when 
the  complainants  were  induced  to  purchase  five  shares  of 
stock  in  the  Midland  Company,  since  which  time  one  per  cent, 
a  month  was  paid  the  Midland  Company  for  its  guarantee, 
and  one  and  one-half  per  cent  a  month  to  Tolman  or  to  the 
Trust  &  Savings  Bank  upon  all  loans  as  interest. 

The  Midland  Company  was  orgainzed  by  D.  H.  Tolman 
with  a  capital  of  $100,000  for  the  purpose,  first,  of  enabling 
Tolman  to  sell  its  stock  for  a  profit  of  fifty  thousand  dollars; 
second,  to  force  the  customers  of  the  Trust  &  Savings  Bank 
to  buy  the  stock  of  the  Midland  Company  in  order  to  obtain 
accommodations  at  the  Trust  &  Savings  Bank;  third,  to 
guarantee  the  notes  of  its  stockholders  and  make  such  stock- 
holders carry  each  other,  and,  fourth,  under  the  name  of 
guarantee  to  cover  up  a  portion  of  the  usurious  interest 
charged  by  the  Trust  &  Savings  Bank.  Some  of  the  wit- 
nesses allege  that  Tolman  declared  it  to  be  a  wheel  within  a 
wheel  "to  enable  the  bank  to  beat  the  usury  defense."  What- 
ever was  the  object  of  Tolman,  who  was  the  chief  owner  of 
the  stock  of  the  Trust  &  Savings  Bank  and  president  of  both 
corporations,  I  do  not  see  how  the  court  can  escape  treating 
them  as  distinct  corporations. 

I  cannot  go  into  a  detailed  statement  of  the  many  trans- 
actions between  these  parties.  It  is  the  old,  old  story  of  the 
usurer  and  his  victim.  I  can  only  briefly  announce  my  find- 
ings and  conclusions. 

First.  That  on  the  same  day  and  before  the  filing  of  this 
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bill,  the  complainants  caused  to  be  made  to  D.  H.  Tolman 
(who  was  authorized  to  receive  the  same),  a  tender  of  the 
sum  of  $6,375),  which  was  more  than  was  due  from  the  com- 
plainants upon  all  their  indebtedness  referred  to  in  the  bill. 

Second.  That  on  all  the  loans  made  and  subsequent  deal- 
ings in  connection  therewith,  the  complainants  dealt  with 
Tolman  as  president  of  the  Chicago  Trust  &  Savings  Bank, 
and  the  bank  is  estopped  to  deny  that  fact  so  far  as  complain- 
ants' rights  and  interests  as  to  the  said  usury  and  said  secur- 
ties  pledged  therefor  are  concerned. 

Third.  That  as  Tolman  was  president  of  both  the  Trust  & 
Savings  Bank  and  the  Midland  Company,  whatever  knowl- 
edge he  had  as  president  of  the  one,  he  had  as  president  of 
the  other,  and  both  institutions  are  chargeable  with  whatever 
knowledge  or  notice  he  had  as  president  of  either;  also  that 
Tolman  himself  ss  an  individual  is  also  charged  with  such 
knowledge  or  notice. 

Fourth.  That  the  defendant  Charles  was  a  mere  tool  or 
instrument  of  Tolman,  one  of  the  many  "hands"  with  which 
Tolman  carried  on  his  many  usurious  operations,  and  that 
the  pretended  sale  to  Charles  of  the  collaterals  within  a  few 
minutes  after  the  tender  was  made  was  not  a  sale  in  good 
faith  upon  either  side;  that  it  was  only  a  colorable  sale  and 
should  not  in  equity  be  allowed  to  prejudice  complainants' 
rights  in  such  collaterals. 

Fifth.  That  Charles  took  the  collaterals  with  knowledge 
that  Tolman 's  object  in  making  the  transfers  was  to  avoid, 
if  possible,  the  defense  of  usury,  and  that  Charles  took  such 
collaterals  with  the  intent  to  aid  and  assist  Tolman  and  the 
two  banks  to  defeat  the  complainants  in  the  suit  about  to 
be  brought  to  compel  an  accounting  and  the  surrender  of 
said  collaterals. 

Sixth.  That  Charles  is  not  a  purchaser  for  value  in  good 
faith  and  without  notice  of  such  collaterals  and  stands  in  no 
better  position  than  his  vendors  as  to  such  collaterals;  that 
whatever  title  he  took,  if  any,  in  such  collaterals,  he  took 
subject  to  the  equities  between  the  complainants'  and  his, 
Charles',  assignors. 

Seventh.  That  in  equity  and  good  conscience  the  said  col- 
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laterals  and  each  of  them,  and  the  proceeds  thereof,  in  the 
hands  of  Charles  or  of  the  receiver  of  this  court,  should  be 
restored  to  the  complainants  upon  the  payment  by  complain- 
ants of  all  the  m<meys  received  upon  the  loans,  discounts  (or 
renewals  thereof),  for  which  the  said  collaterals  were  respec- 
tively pledged,  with  interest  at  6  per  cent,  per  ftnmim  on  each 
loan  discount  or  renewal  thereof,  including  in  **  moneys  re- 
ceived" such  sums  as  were  paid  for  expenses  or  otherwise  for 
complainants'  benefit  The  moneys  paid  to  Midland  &  Co. 
for  guarantees  should  not  be  treated  as  paid  for  interest,  or 
credited  as  against  such  loan  discounts  or  renewals  thereof, 
except  as  hereinafter  stated  in  the  accounting  with  the  Mid- 
land Company. 

Eighth.  That  the  J^Iidland  Company  was  not  authorized 
by  its  charter  to  guarantee  the  complainants'  paper  and 
should  account  to  complainants  for  all  moneys  paid  it  for 
such  guarantees.  That  the  Midland  Company  took  the  notes 
that  it  now  holds  and  which  are  in  judgment,  as  stated  in 
the  bill,  with  full  notice  of  the  usuiy  paid  in  regard  to  the 
loans,  discounts  (and  renewals  thereof)  for  which  the  same 
were  given  and  holds  its  said  judgments  and  notes  subject  to 
all  the  equities  attaching  to  said  notes  in  the  hands  of  the 
former  holder  of  said  notes.  That  an  account  should  be 
taken  of  the  amount  due  upon  said  notes  respectively,  exclud- 
ing all  usury  and  allowing  interest  at  6  per  cent  per  annum 
upon  each  loan,  discount  (or  renewal  thereof),  and  said 
Midland  Company  should  be  charged  with  all  sums  paid  to  it 
for  its  guarantee  on  any  such  loan,  discount  (or  renewal 
thereof)  and  in  addition,  should  be  charged  with  all  moneys 
paid  it  for  its  guarantee  upon  any  other  loan,  discount  (or 
renewal  thereof)  made  by  said  complainants  of  the  other  de- 
f  endaats,  said  Trust  &  Savings  Bank,  or  said  Tolman«  That 
there  should  be  a  reference  to  a  master  in  accordance  with 
the  findings  now  made,  and  this  decree  shall  be  treated  as  in- 
terlocutory and  all  other  matters  be  reserved  for  further  de- 
cree herein  upon  the  coming  in  of  said  master's  report 
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(Municipal  Court  of  Chicago.) 

Smith,  et  aL 

vs. 

Lojral  Americans  of  the  Bepnblio. 

(1907:) 

1.  CoBFOiuTioNB — CONSOLIDATION — ^Natubb  OF.    Consolidation  is  to 

be  distinguished  In  law  from  a  succession  or  a  purchase  or  a 
transfer  of  assets.  The  usual  form  of  consolidation  is  for  one 
corporation  to  issue  Its  own  stock  to  the  shareholders  of  the 
other. 

2.  Fbateiknal   iNsxmANCE  Companies — Consolidations— What  Con- 

STiTUTKs.    Where  the  members  of  a  fraternal  organization  are 
'  transferred  to  another  similar  organization  and  the  latter  issues 
new  certificates  of  insurance  to  the  former  members  of  the 
other  company,  this  Is  In  effect  a  consolidation. 

3.  Consolidation  of  Cobpobations.    Corporations  cannot  be  consoli- 

dated without  express  legislative  sanction. 

4.  Fbatebnai.  Benefit  Societies — Right  to  Consolidate.    Under  the 

laws  of  Illinois,  fraternal  benefit  societies  are  not  authorized  to 
consolidate. 

5.  Same — ^Riqht  to  Pat  fob  Obtaining  New  Membebs.    Under  sec- 

tion 8  of  the  Fraternal  Benefit  Association  Act  which  proTldes 
that  such  societies  shall  not  employ  paid  agents  In  soliciting 
or  procuring  members  except  in  the  organizing  or  building  up 
of  subordinate  bodies,  or  granting  members  Inducements  to 
procure  new  members,  it  is  contemplated  that  all  such  new 
members  shall  be  secured  by  Individual  application  and  medical 
examination.  It  does  not  include  the  wholesale  transfer  of  all 
the  memberships  in  another  organization. 

6.  Same — Contbaot  With  Membebh — What.  Constitutes.    The  con- 

tract between  a  member  and  his  society  consists  in  his  applica- 
tion, examination  by  physician,  constitution,  by-laws,  and  cer- 
tificate. 

7.  Cobpobations — ^Ultba  Vibes — Estoppel.    The  doctrine  that  a  cor- 

poration cannot  avail  Itself  of  the  defense  of  ultra  viret  when  a 
contract  has  In  good  faith  been  performed  by  the  other  party  and 
the  corporation  has  had  the  full  benefit  of  Its  performance  does 
not  apply  where  such  contract  Is  Immoral  or  Illegal  or  prohib- 
ited by  statute,  or  where  Its  enforcement  would  be  against  pub- 
lic policy. 
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On  demurrer  to  amended  fifth  and  sixth  additional  counts. 
No.  350.  First  class.  Heard  before  Judge  Poster.  The 
facts  are  stated  in  the  opinion. 

Messrs.  Dcmdridge  &  Fugh^  attorneys  for  plaintiff. 

D.  W.  Dixon,  and  Termey,  Coffeen,  Harding  &  WUkersan, 
attorneys  for  defendant. 

Foster,  J. : — 

The  two  additional  counts  demurred  to  set  out  in  substance 
that  the  defendant  is  a  Fraternal  Benefit  Society,  which  was 
originally  organized  under  the  Act  approved  and  in  force 
June  22,  1893,  under  the  name  of  Boyal  Circle,  and  that 
the  defendant  now  acting  under  its  new  name  is  governed  by 
that  act  and  the  acts  amendatory  thereto;  that  the  Fraternal 
Army  of  Loyal  Americans  was  another  society  of  the  same 
kind  as  defendant  with  *'a  rate  paying  membership  of  more 
than  22,500  members,"  and  that  the  defendant  employed  the 
plaintiffs,  who  were  members  of  defendant  society,  to  procure 
and  bring  about  •  *  •  a  so  called  consolidation  and 
uniting  of  the  membership  of  the  Fraternal  Army  of  Loyal 
Americans  with  the  defendant^  which  said  consolidation  and 
uniting  consisted  and  was  to  consist  in  the  securing  and  trans- 
ferring to  the  defendant  of  the  said  membership  and  the  re- 
insurance of  the  said  members  of  the  Fraternal  Army  of 
Loyal  Americaas  in  the  defendant  society,  and  that  plaintiffs 
did  procure  said  so  called  consolidation  or  uniting  •  •  • 
and  did  secure  and  cause  to  be  transferred  to  the  defendant 
about  22,500  members,  more  or  less,  and  the  insurance  of  said 
members  by  the  defendant;  that  the  acts  of  plaintiff  resulted 
in  the  organizing  and  building  up  of  a  great  number  of  sub- 
ordinate lodges  of  and  for  the  defendant,  and  secured  new 
members  **to  the  number  of  22,500  as  aforesaid." 

The  counts  contain  further  allegations  as  to  the  benefits 
that  accrued  to  defendant  from  plaintiff's  acts,  and  one  pro- 
ceeds on  the  theory  of  quantum  meruit,  while  the  other  alleges 
a  special  contract  to  pay  plaintiffs  the  amount  of  $70,000  in 
consideration  of  these  services. 

While  there  is  perhaps  some  ambiguity  in  the  language  em- 
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ployed,  it  sufficiently  appears,  and  is,  we  understand,  admit- 
ted by  counsel  that  the  substance  of  the  transaction  was  a 
consolidation  or  uniting  of  the  membership  of  the  two  fra- 
ternal benefit  societies;  as  counsel  for  plaintiflE  states,  *'The 
acts  themselves  being  set  out,  it  seems  immaterial  whether 
they  are  referred  to  as  a  'consolidation,'  'amalgamation,' 
^merger,'  or  'benevolent  assimilation.'  " 

"Consolidation"  is  to  be  distinguished  in  law  from  a  suc- 
cession or  a  purchase  or  transfer  of  assets;  Loughlin  v.  U.  8. 
School  Furniture  Co.,  118  111.  App.  36;  but  here,  where  all 
the  22,500  members  were  transferred  and  reinsured  by  the 
defendant,  it  would  seem  that  the  word  "consolidation"  was 
correctly  used  by  the  plaintiffs  in  their  declaration.  As  is 
said  in  10  Cyc.  p.  314,  "The  •  •  •  usual  form  (of  con- 
solidation) is  for  the  purchasing  company  to  issue  its  own 
shares  to  the  shareholders  of  the  selling  company  in  payment 
or  exchange  therefor."  To  the  same  effect  is  the  decision  of 
our  supreme  court  in  C.  8.  F.  By.  Co.  v.  Ashline,  160  111.  373. 
This  case  emphasizes  such  issuance  of  stock  as  the  distinguish- 
ing feature  of  a  consolidation.  Applying  this  principle  to 
insurance  companies,  it  is  hard  to  see  how  "consolidation" 
could  be  more  completely  effected  than  in  the  case  at  bar, 
where  the  defendant  company,  it  would  appear  (although  the 
allegation  is  not  specific) ,  issued  new  certificates  of  insurance 
to  the  former  members  of  the  other  company. 

The  main  question,  therefore,  that  arises  on  this  demurrer 
is  whether  or  not  the  defendant  corporation  and  the  Frater- 
nal Army  of  Loyal  Americans  could  be  lawfully  consolidated 
or  merged. 

As  stated  by  our  supreme  court  in  American  Trust  Co.  v. 
Minn.  &  N.  W.  R.  B.  Co.,  157  111.  641,  "Corporations  cannot 
be  consolidated  without  express  sanction  of  the  state  •  •  • 
and  if  the  power  to  consolidate  with  other  railroads  is  with- 
held, it  is  regarded  as  a  prohibition  against  the  exercise  of 
such  a  power;  3  Wood  on  Law  of  Railroads,  sec.  486."  This 
case  is  followed,  and  its  doctrine  applied  to  an  attempted 
merger  of  a  domestic  with  a  foreign  insurance  company  in 
Kavanaugh  v.  Omaha  Life  Association,  84  Fed.  295. 
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There  is  no  general  statute  of  the  state  of  Illinois  authoriz- 
ing the  consolidation  of  such  corporations,  and  the  question 
presented  must  be  determined  by  an  examination  of  the  par- 
ticular act  under  which  these  two  companies  were  organized. 

In  Lehman  v.  Clark,  174  111.  279,  Mr.  Justice  Phillips  said: 
**It  was  held  in  Bastian  v.  Modern  Woodmen,  166  111.  595, 
that  the  two  acts  approved  June  22,  1893,  were  designed  to 
create  certain  classes  of  corporations  furnishing  life  insur- 
ance or  indemnity  under  various  former  acts  and  to  enact 
and  create  a  complete  code  for  each."  In  fact,  the  act  in 
force  July  1  contains  an  express  provision  in  section  11  that 
it  does  not  apply  to  fraternal  benefit  societies  and  the  act  in 
force  June  22,  1893,  expressly  provides  in  section  1  that  *'all 
such  (benefit)  societies  shall  be  governed  by  this  act,  and 
shall  be  exempt  from  the  provisions  of  all  insurance  laws  of 
this  state,  and  no  law  hereafter  passed  shall  apply  to  them 
unless  they  be  expressly  designated  therein."  (Kurd's  re- 
vised statutes,  chap.  73,  sec.  258.)  What  construction,  then, 
is  to  be  put  upon  the  fraternal  benefit  society  act  approved 
and  in  force  June  22,  1893?  Kurd's  revised  statutes,  chap. 
73,  sec.  258,  et  seq.,  p.  1222. 

It  is  to  be  noted  that  the  assessment  company  act  approved 
on  the  same  day,  June  22,  1893,  but  in  force  July  1  (Kurd's 
revised  statutes,  chap.  73,  sec.  230  et  seq,,  p.  1214,  contains 
an  express  clause  (sec.  16,  Kurd's  revised  statutes,  sec.  245, 
p.  1219)  authorizing  the  transfer  of  all  of  the  risks  of  a  com- 
pany organized  under  its  provisions,  but  prescribes  certain 
conditions  that  must  first  be  complied  with  for  the  protection 
of  the  insured,  to  wit:  That  the  contract  of  transfer  or  re- 
insurance must  be  approved  by  a  vote  of  two-thirds  of  the  in- 
sured at  a  meeting  specially  called  for  the  purpose,  and  each 
member  is  given  the  right  within  ten  days  after  the  meeting 
to  give  notice  that  he  prefers  to  be  transferred  to  some  other 
society. 

These  provisions,  have  of  course,  no  application  to  the  case 
at  bar,  but  they  indicate  the  policy  of  the  state  to  protect  the 
insurance  certificate  holders.    See  also  Boles  v.  Muitial  Be- 
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serve  Life  Association,  220  111.  400,  and  Brown  v.  Mutual  Re- 
serve Life  Association,  224  IlL  576.  Indeed,  all  life  insur- 
ance companies  are  peculiarly  under  the  control  of  the  state 
for  the  protection  of  their  members.  Chicago  Life  Insur- 
amce  Company  v.  Auditor,  101  111.  82. 

The  very  fact  that  the  assessment  company  act  passed  by 
the  legislature  at  the  same  session  and  approved  on  the  same 
day  contained  the  above  power  to  consolidate,  while  the  act 
herein  in  question  contained  no  such  power,  is  in  itself  evi- 
dence that  the  legislature  did  not  wish  to  authorize,  under 
any  circumstances,  a  consolidation  of  fraternal  benefit  socie- 
ties. 

It  is  not  altogether  clear  just  how  the  ** consolidation," 
** merger,'*  ** amalgamation,"  or  ** benevolent  assimilation" — 
to  use  again  the  terms  applied  by  plaintiffs — ^was  brought 
about,  but  enough  does,  we  think,  appear  from  the  declaration 
to  show  that  the  Fraternal  Army  of  Loyal  Americans  went 
out  of  existence,  for  not  only  were  its  full  22,500  members 
transferred  to  the  defendant,  but,  as  appears  by  the  sixth 
additional  count,  *'all  the  assets  of  the  Fraternal  Army  of 
Loyal  Americans,  amounting  to  approximately  $40,000  in 
cash  and  securities,"  were  received,  used,  and  retained  by  the 
defendant.  Enough,  we  think,  is  stated  to  show  that  the 
transfer  of  members  to  the  defendant  was  in  bulk,  and  not  in 
the  regular  method  of  receiving  separate  applications  and 
passing  medical  examinations.  In  fact,  the  declaration  re- 
fers to  the  *' ordinary  and  usual  methods  of  securing  premium 
paying  members  *  *  *  by  solicitation  of  individuals"  as 
being  quite  different  from  the  methods  pursued  here  by 
which  the  plaintiffs  **  caused  to  be  transferred  to  the  defend- 
ant about  22,500  members."  The  plaintiffs  cite  in  their  brief 
three  different  cases,  whereas  their  brief  states  the  *' reinsur- 
ance contract  was  similar  to  the  one  in  controversy."  In  two 
of  these  cases — Seymour  v.  Chicago  Guaranty  Fund  Life  As- 
sociation, 55  N.  W.  907  (Minn.),  and  Cotton  v.  South  West- 
em  Mutual  Life  Ass%  115  Iowa,  729,  87  N.  W.  675r-tiie  con- 
solidated or  reinsuring  company  issued  its  own  new  policies 
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of  insurance,  but  without  new  applications  by  the  members 
and  without  new  medical  examinations,  while  in  the  third 
case — Parvin  v.  Mutual  Reserve  Life  Insurrmce  Company, 
100  N.  W.  39  (Iowa) — ^no  new  policies  were  issued.  In  all 
cases  there  was  a  contract  by  the  company  sued  to  assume 
all  liabilities  of  the  former  society,  and  to  take  over  all  the 
members  of  the  latter  company  and  some  such  general  con- 
tract between  the  Fraternal  Army  of  Loyal  Americans  and 
the  defendant  must,  it  would  seem,  have  been  made  here. 

The  plaintiffs '  declaration  proceeds  on  the  theory  that  they 
can  recover  under  section  8  of  the  fraternal  benefit  associa- 
tion act,  which  provides  as  follows:  ''Such  societies  shall 
not  employ  paid  agents  in  soliciting  or  procuring  members, 
except  in  the  organizing  or  building  up  of  subordinate  bodies, 
or  granting  members  inducements  to  procure  new  members." 

We  are  of  the  opinion  that  the  only  method  contemplated 
by  this  section  of  securing  new  members  was  by  individual 
application  and  medical  examination,  ''the  plan  of  organiza- 
tion" requiring  such  preliminary  steps  as  much  in  the  case 
of  later  applicants  as  it  does  in  case  of  original  organization. 
Fraternal  Tribunes  v.  Steele,  114  111.  App.  194. 

Plaintiffs  therefore  cannot  claim  that  this  "consolidation" 
and  the  "transferring  of  22,500  members  caused  by  them" 
was  such  a  securing  of  new  members  or  building  up  of  new 
subordinate  lodges  as  section  8  refers  to.  If  we  are  right  in 
this  conclusion,  then  this  section  contains  an  express  prohibi- 
tion against  such  a  claim  as  the  plaintiffs  now  make  for  com- 
pensation. 

The  courts  of  at  least  three  states  have  already  condemned 
wholesale  transfers  of  membership  similar  to  the  case  at  bar. 

In  State  v.  Bankers'  Union,  99  N.  W.  531  (Neb.,  1904), 
the  court  says:  "It  is  charged  that  the  defendant  has  di- 
verted the  funds  of  the  society  and  paid  out  large  sums  for 
the  alleged  purchase  of  the  business  and  membership  of  other 
purchased  organizations,  and  that  the  memberships  of  such 
other  purchased  organizations  were  admitted  to  the  defend- 
ant association  without  medical  examination,  at  lower  and 
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less  rates  of  charges  and  assessments  than  required  from  per- 
sons originally  becoming  members  of  the  defendant  society. 
•  •  •  ''Referee  finds  •  *  •  of  these  evils  the  fol- 
lowing are  the  most  conspicuous.  •  •  •  There  are  of  ne- 
cessity members  whose  health  has  failed  or  who  have  passed 
the  age  of  55,  between  the  date  of  the  entry  into  the  trans- 
ferred order  and  its  transfer  to  another  order.  These  must 
either  be  ignored  and  their  insurance  thus  destroyed  without 
their  consent,  or  a  physical  examination  must  be  waived  con- 
trary to  the  provisions  of  the  statutes  of  the  state.  Reserves 
accumulated  must  be  diverted  by  the  transferred  society  to  an 
improper  purpose,  and  thus  there  must  be  violated  a  sacred 
trust."    •    •     • 

"The  statute  prescribes  the  qualifications  of  members  that 
may  be  admitted,  and  to  admit  members  above  the  age  limit 
or  without  medical  examination  is  clearly  in  violation  of  ita 
provisions.  What  may  not  be  done  directly  in  that  regard 
cannot  be  done  by  taking  over  the  entire  membership  of  an- 
other society,  and  the  conduct  of  the  defendant  was  clearly 
a  manifest  violation  of  law." 

It  does  not  affirmatively  appear  that  in  the  case  at  bar  any 
of  the  transferred  members  were  over  the  age  of  60  years — 
the  limit  prescribed  in  the  act — ^but  if  such  consolidations  are 
to  be  allowed  there  would  of  necessity  be  some  cases  in  which 
such  facts  would  arise. 

Certificates  issued  by  the  consolidated  company  to  any 
members  above  ttie  age  of  60  years  would  be  absolutely  void. 
Steele  v.  Fraternal  Tribunes,  215  111.  190  (affirming  114  Ap- 
pellate, 194.)  And  any  such  certificate  holder  in  the  former 
society  which  had  been  consolidated  and  gone  out  of  existence 
would  be  left  without  adequate  protection. 

Backers'  Union  of  the  World  v,  Crawford,  73  Pac.  79* 
(Kansas,  July,  1903).  In  this  case  it  appears  that  a  contract 
was  made  Oct  12,  1901,  by  which  the  general  officers  of  the 
National  Aid  society,  a  fraternal  insurance  company,  should 
do  all  they  could  to  secure  the  transfer  of  the  management 
of  that  association  to  the  Bankers'  Union  and  to  procure 
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members  of  the  former  to  become  members  of  the  Bankers' 
Union,  and  said  ofScers  were  to  receive  $500  if  the  consolida- 
tion was  completed,  aad  the  further  snm  of  $10,000  which 
was  evidenced  by  notes;  such  consolidation  was  effected  and 
the  Bankers'  Union  obtained  an  increase  of  4,000  members. 
Prior  to  this  contract  William  H.  Crawford  died  in  good 
standing  in  the  National  Aid;  the  plaintiff  was  his  benefi- 
ciary, but  her  claim  had  not  been  paid  by  the  National  Aid 
and  she  sued  the  defendant  under  the  above  contract  by 
which  defendant  ^'assumed  and  agreed  to  pay  all  the  just 
and  legal  claims"  of  the  National  Aid  society.  The  court  say 
at  page  81:  ''It  is  not  sufScient  to  authorize  a  corporation 
to  act  that  no  limitation  is  found  in  the  law  forbidding  the 
act.  The  right  to  act  must  be  conferred  expressly  or  by  nec- 
essary implication,  or  it  does  not  exist.  We  have  searched 
the  statute  in  vain  to  find  adequate  warrant  therein  for  a 
transaction  such  as  is  stated  in  plaintiff's  petition.  It  is 
claimed  that  section  3575,  Gen.  St  1901,  relating  to  fraternal 
beneficiary  societies,  which  authorizes  such  societies  to  make 
and  enforce  contracts  in  relation  to  their  business,  implies  the 

j  right  to  make  the  contract  in  question.    It  is  suggested  that 

the  increase  of  members  is  the  chief  object  of  the  existence  of 

j  these  beneficiary  associations;  hence  an  agreement  made  to 

promote  that  end  would  be  one  in  relation  to  the  business  of 
the  corporation. 

I  **  While,  of  course,  no  corporation,  much  less  one  of  this  char- 

I  acter,  could  exist  without  persons  connected  therewith,  nei- 

ther could  one  like  this  long  exist  without  a  constant  accession 

i  to  its  membership ;  it  surely  is  a  misuse  of  terms  to  say  that 

I  the  obtaining  of  members  is  the  business  of  the  corporation. 

I  Members  enable  it  to  pursue  its  business,  but  the  obtaining 

of  members  is  not  its  business.  Its  business  is  defined  in  the 
statute  to  be  the  making  of  provision  for  the  payment  of 
benefits  in  case  of  death,  sickness,  or  temporary  disability; 
and  this  business  must  be  carried  on  for  the  sole  benefit  of  its 
members  and  their  beneficiaries.  For  the  purpose  of  carry- 
ing on  this  business,  such  associations  are  authorized  by  the 
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statute  to  create  a  fund  'from  which  the  expenses  of  such 
association  shall  be  defrayed,  which  shall  be  derived  from 
assessments,  premiums,  or  dues  from  its  members,  and  inter* 
est  accumulations  thereon.'  Thus  it  appears  clearly  that 
these  associations  are  to  be  administered  for  the  sole  benefit 
of  their  members  aad  their  beneficiaries,  by  means  of  assess- 
ments and  dues  collected  from  such  members,  that  is,  that 
only  members  may  be  called  upon  to  contribute,  and  only 
they  or  their  beneficiaries  may  receive  indemnity^  These  as- 
sociations are  not  permitted  to  go  out  and  engage  generally 
in  the  business  of  furnishing  incjemnity.  Their  distinct  char- 
acteristics and  charter  life  would  be  destroyed  in  so  doing. 
The  agreement  counted  upon  in  the  case  at  bar  contemplates 
the  payment  of  money  to  one  not  a  member  of  the  Bankers' 
union  from  moneys  not  received  from  the  association  of  which 
plaintiff  is  a  beneficiary.  Such  a  transaction  is  wholly  out- 
side of  the  letter  and  spirit  of  the  charter  act,  and  in  excess 
of  any  power  conferred  upon  the  association.  The  making 
and  procuring  of  it  is  therefore  ultra  vires,  and  not  to  be  en- 
forced. •  •  •  It  is,  however,  claimed  by  the  defendant  in 
error  that,  while  it  would  not  be  permitted  the  Bankers'  union 
to  collect  money  from  an  assessment  upon  its  members  for  the 
purpose  of  paying  the  death  loss  of  one  who  had  never  been  a 
member,  yet  it  is  competent  for  it  to  pay  this  death  loss  out 
of  the  expense  fund  which  the  association  is  authorized  to  ac- 
cumulate; that  the  obtaining  of  members  of  any  association 
costs  approximately  $10  apiece,  and  that  by  this  arrangement 
a  large  number  of  members  were  added  without  expense,  so 
that  the  payment  of  this  claim,  which  is  in  fact  a  mortuary 
one,  might  be  made  out  of  the  expense  fund,  in  lieu  of  paying 
a  canvasser  or  deputy  for  accomplishing  the  same  result.  We 
are  not  disposed  to  give  this  suggestion  serious  consideration. 
To  permit  that  to  be  accomplished  indirectly  which  could  not 
be  done  directly  is  to  encourage  indirect  and  reprehensible 
means,  rather  than  open  and  fair  dealing.  Besides  this,  we 
find  no  allegations  in  the  petition  ,on  which  to  base  this 
claim." 
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The  case  of  Twiss  v.  Ouaramiy  Life  Association^  55  N.  W. 
8  (Iowa),  is  to  the  same  effect 

I  have  read  the  cases  cited  by  plaintiffs  to  sastain  their 
contention,  but  do  not  find  that  they  call  for  extended  com- 
ment. The  case  of  Parvin  v.  Mutual  Reserve  Life  Insurance 
Company,  100  N.  W.  39  (Iowa),  deals  with  the  transfer  of 
all  members  of  an  Illinois  assessment  company  organized  nn- 
der  the  act  that  went  into  effect  Jnly  1,  1893.  The  only  ques- 
tion before  the  court  was  as  to  whether  the  power  to  transfer 
or  consolidate  expressly  given  by  that  statute  had  been  fol- 
lowed. The  court,  in  its  opinion,  gave  expression  to  some 
general  propositions  which  do  not,  as  we  understand  it>  cor- 
rectly represent  the  law  of  Illinois. 

A  careful  reading  of  the  fraternal  benefit  society  act  in 
our  state  makes  it  sufficiently  plain,  we  think,  that  no  such 
**  consolidation '*  was  ever  contemplated  or  authorized  by  the 
l^islature.  These  are  unique  corporadons  organized  for 
''the  sole  benefit  of  its  members  and  their  beneficiaries  and 
not  for  profit."  It  is  repeatedly  declared  that  they  must 
maintain  a  lodge  fifystem  with  ritualistic  form  of  work  and 
representative  form  of  government.  As  above  stated,  no 
paid  agents  are  to  be  employed  except  in  certain  specified 
cases.  The  members  of  any  religious  denomination  may  in- 
corporate under  the  act,  and  members  in  such  corporation 
shall  be  confined  to  the  members  of  such  religious  denominar 
tion. 

Commercial  travelers  are  also  allowed  to  incorporate  under 
the  provisions  of  this  act,  but  members  of  such  incorporations 
are  limited  to  those  actually  engaged  as  travelers  or  those  who 
employ  them. 

The  contract  between  a  member  and  his  society  consists  in 
his  application,  examination  by  physician,  constitution,  by- 
laws, and  certificate.  FuUenwider  v.  Royal  League,  180  111. 
625. 

Suppose  that  a  Methodist  denomination  association  was  or- 
ganized under  the  act  and  then  a  ** consolidation"  or  ''mer- 
ger" such  as  in  the  case  at  bar  was  brought  about  with  some 
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Baptist  denomination  society  similarly  organized,  or  suppose 
a  commercial  travelers'  association  was  so  ** consolidated"  or 
'* merged''  with  an  association  having  miscellaneous  members. 
Would  not  the  contract  as  above  defined  between  the  Metho- 
dist society  and  its  members  in  the  first  instance,  and  the  con- 
tract between  the  commercial  travelers'  association  and  its 
members  in  the  second  instance,  have  been  wholly  violated? 
But  it  will  be  said  such  facts  do  not  arise  here.  That  is  true, 
but  these  provisions  and  the  possibility  that  such  facts  might 
appear  in  other  cases,  if  mergers  were  allowed,  show  that  the 
legislature  never  intended  that  they  should  take  place. 

Finally  it  is  alleged  by  plaintiff  that  the  defendant  has  re- 
ceived the  benefits  of  the  plaintiff's  labor,  and  it  is  urged  that 
the  defendant  is  estopped  to  set  up  the  defense  of  vltra  vires. 
This  contention  is  met  by  the  following  decision : 

In  Fritze  v.  Equitable  B.  &  L.  Society,  186  111.  183,  the 
court  says  at  199 :  **The  doctrine,  however,  that  a  corporation 
cannot  avail  itself  of  the  defense  of  vltra  vires  when  a  con- 
tract has  been  in  good  faith  performed  by  the  other  party 
and  the  corporation  has  had  the  full  benefit  of  its  perform- 
ance was  never  held  to  have  any  application  where  such  con- 
tract is  immoral  or  illegal  or  prohibited  by  statute,  or  where 
its  enforcement  would  be  against  public  policy."  The  con- 
tract there  was  prohibited  by  the  statute,  not  expressly,  but 
by  implication  from  omission  as  in  the  case  at  bar,  and  its 
enforcement  was  held  to  be  against  public  policy. 

In  Steele  v.  Fraiemal  Tribunes,  215  HI.  190,  Mr.  Justice 
Wilkin  said:  **It  is  insisted,  however,  that  even  though  the 
contract  be  regarded  as  ultra  vires,  yet  defendant  in  error 
cannot  avail  itself  of  such  defense,  the  contract  having  been 
performed  in  good  faith  by  the  other  party,  and  the  corpora- 
tion had  the  full  benefit  of  such  performance.  We  cannot 
agree  with  this  contention.  A  contract  of  a  corporation  which 
is  ultra  vires  in  the  proper  sense  of  that  term — ^that  is  to  say 
outside  the  object  of  its  creation,  as  defined  by  the  laws  of  its 
organization  and  therefore  beyond  the  powers  conferred  upon 
it  by  the  legislature,  is  not  only  voidable,  but  wholly  void  and 
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of  no  effeet.  The  objection  to  the  contract  here  is  not  merely 
that  the  corporation  ought  not  to  have  made  it,  but  that  it 
could  not  lawfully  make  it  The  contract  could  not  be  rati- 
fied by  eittier  party  because  it  could  not  have  been  authorized 
by  either.  No  performance  by  the  parties  could  give  the  un- 
lawful contract  validity  or  become  the  foundation  of  any 
right  of  action  upon  it.    •'    *    • 

''A  party  dealing  with  a  (corporation  having  limited  and 
delegated  powers  is  chargeable  with  notice  of  those  powers, 
and  cannot  plead  his  ignorance  of  their  existence." 

This  case  represents  the  law  of  this  state  as  we  understand 
it.  A  violation  of  a  charter  provision  cannot  be  waived  and 
no  estoppel  can  be  invoked.  Such  acts  as  are  found  in  the 
Steele  case  and  in  the  case  at  bar  are  to  be  distinguished  trom 
mere  violations  of  by-laws  adopted  by  the  society  which  can 
be  waived.  {Wood  v.  Supreme  Ruling  of  the  Fraternal 
Mystic  Cirde,  212  HI.  532.) 

Surely  if  a  certificate  holder  who  has  in  good  faith  paid 
all  lus  assessments  cannot  recover  when  his  acceptance  by  the 
society  was  beyond  its  charter  powers  the  plaintiffs  here  can- 
not be  allowed  to  claim  that  the  principle  of  estoppel  forbids 
the  defendant  from  pleading  ultra  vires. 

The  general  demurrer  to  the  first  and  sixth  additional 
counts  is  therefore  sustained. 


(Municipal  Oowrt  of  Chicago,) 

Rose  Chudnovski 

vs.   - 

James  H.  Eckels,  et  al.,  Receivers  of  Chicago  Union 
Traction  0 

(1907.) 

1.  MuwiciPAL  C30UBT  Act — Jubismctiow  Oveb  Actions  Bbouoht  on 

Contract,  fob  Pebsonai.  iNJuniEa.    Under  section  2  of  the  Mu- 

<  nicipal  Court  Act  giving  jurisdiction  to  the  municipal  court  in 

"all  actions  on  contracts,  express  or  implied,"  held,  there  being 
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nothing  in  the  Municipal  Court  Act  to  show  that  the  legislature 
used  these  words  in  any  other  than  their  common  legal  ac- 
cepted sense,  that  the  municipal  court  has  jurisdiction  over 
actions  brought  on  contract  for  personal  injuries. 

2.  CoNSTiTUTiONAi.  Law — Claj9s  Lbqislation.  The  provision  of  the 
Municipal  Court  Act  giving  jurisdiction  .to  the  mimicipal  court 
over  actions  on  contracts  express  or  implied,  when  construed 
as  giving  jurisdiction  over  actions  for  personal  injuries  based 
on  contract  relations,  is  constitutional,  and  is  not  class  legisla- 
tion: 

8.  Actions  fob  Personal  Injubies — jTmisDianoN  of  MriaoiPAL 
CouBT  of  Chicago.  Plaintiff  brought  an  action  of  assumpsit, 
setting  up  In  the  declaration  that  the  plaintiff  became  a  passen- 
ger on  one  of  the  street  cars  of  the  defendant,  and  further 
setting  up  an  implied  contract  to  safely  carry  the  plaintiff,  and 
the  breach  of  such  contract  on  the  part  of  the  defendant  by  neg- 
ligently managing  another  car  on  another  line  so  that  it  col- 
lided with  the  car  upon  which  the  plaintiff  was  riding,  whereby 
the  plaintiff  was  injured.  Upon  general  and  special  demurrers 
to  the  declaration,  held  that  the  municipal  court  of  Chicago  had 
jurisdiction. 

Action  of  assumpsit.  Municipal  court  of  Chicago.  Heard' 
upon  general  and  special  demurrers  to  the  declaration  before 
Judge  Dicker. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dicker,  J. : — 

This  is  an  action  in  assumpsit.  The  declaration  sets  up 
that  the  defendants  were  engaged  in  operating  a  street  rail- 
road in  the  city  of  Chicago. 

That  the  plaintiflP  became  a  passenger  on  one  of  its  cars, 
and  further  sets  up  an  implied  contract  to  safely  carry  the 
plaintiff,  and  breach  of  said  contract  on  the  part  of  the  de- 
fendant by  negligently  managing  another  car  on  another  line, 
so  that  it  collided  with  the  car  upon  which  plaintiff  was  rid- 
ing, and  the  plaintiff  was  thereby  injured,  alleging  damages 
of  $10,000. 

General  and  special  demurrers  were  filed  to  the  declaration, 
on  the  ground  that  this  court  has  no  jurisdiction  of  the  sub- 
ject matter,  as  set  forth  in  the  declaxation. 
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Section  2  of  the  Municipal  Court  Act  provides,  in  part»  as 
follows : 

"That  said  Municipal  Court  shall  have  jurisdiction  within 
the  city  of  Chicago  in  the  following  cajses :  1.  All  actions  on 
contracts,  express  or  implied,  when  the  amount  claimed  by 
the  plaintiff  exceeds  one  thousand  dollars  ($1,000),  and  all  ac- 
tions for  the  recovery  of  personal  property,  or  for  the  recov- 
ery of  damages  for  the  conversion  of  and  injury  to  personal 
property,  when  the  value  of  the  property,  or  the  amount  of 
damages  sought  to  be  recovered  as  claimed  by  the  plaintiff 
exceeds  one  thousand  dollars  ($1,000),  and  which,  for  con- 
venience, will  be  hereinafter  referred  to  and  designated  as 
cases  of  the  first  class — .*' 

It  has  been  repeatedly  held  in  this  state,  and  it  is  conceded 
by  the  defendants,  that  there  is  a  contract  between  the  passen- 
ger who  pays  his  fare  and  a  carrier,  and  that  an  action  in 
assumpsit  will  lie  for  the  breach  of  such  contract,  and  that 
there  is  no  question  but  that  the  declaration  filed  in  this  case 
states  a  cause  of  action  in  contract  against  a  carrier,  although 
it  states  it  more  fully  than  is  required. 

It  is  contended,  however,  that  the  words  "contracts,  ex- 
press QT  implied,"  as  used  in  this  statute,  and  other  statutes 
of  the  state  of  Illinois,  do  not  include,  and  were  not  intended 
by  the  legislature  to  include  cases  of  this  nature. 

"In  order  to  ascertain  the  legislative  intention,  the  primary 
rule  is  that  a  statute  is  to  receive  that  meaning  which  the  or- 
dinary reading  of  its  language  warrants,  words  not  technical 
being  taken  in  their  ordinary  familiar  acceptation,  with  re- 
gard to  their  general  and  popular  use ;  and  the  meaning  thus 
arrived  at  must  be  adopted  when  it  involves  no  absurdity,  if 
from  a  view  of  the  whole  law  and  other  laws  in  pari  materia, 
no  different  legislative  intent  is  apparent 

If  the  language  is  clear,  and  admits  but  one  meaning, 
the  legislature  should  be  intended  to  mean  what  it  has  plainly 
expressed,  and  there  is  no  room  for  construction."  26  Am. 
&  Eng.  Ency.  of  Law,  598. 

"The  principle  just  stated  includes  implicitly  the  further 
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rule  that  it  is  the  duty  of  the  court  neither  to  add  anything 
to  nor  to  take  anything  from  a  statute,  unless  good  grounds 
appear  for  thinking,  that  the  legislature  intended  something 
which  it  has  failed  precisely  to  express. 

*  *  Thus  an  exception  out  of  the  general  provisions  of  the  stat- 
ute will  never  be  implied  in  favor  of  particular  persons  or 
cases  unless  they  are  expressly  mentioned;  for  general  words 
in  a  statute  must  receive  a  general  construction,  unless  there 
is  something  in  it  to  restrain  them."  26  Am.  &  Eng.  Ency. 
of  Law,  600,  601. 

Our  own  supreme  court  says,  in  C,  M.  &  St.  P.  B.  B.  v. 
Dumser,  109  111.  402,  410:  **  Where  a  statute  is  expressed  in 
clear  and  precise  terms,  where  the  sense  is  manifest,  and  leads 
to  nothing  absurd,  or  where  its  provisions,  if  literally  applied, 
would  work  no  palpable  injustice,  nor  contravene  any  im- 
perative public  exigency,  there  can  be  no  reason  not  to  adopt 
the  sense  it  naturally  presents  In  such  case  there  can  be  no 
necessity  for  restricting  its  operation,  and  the  statute  should 
be  enforced  as  it  is  plainly  written.'* 

The  jurisdiction  conferred  upon  the  municipal  court  in 
civil  cases  may  be  properly  divided  into  three  general  classes. 
"First.  All  those  classes  of  suits  and  proceedings,  whether 
civil  or  quasi-criminal,  of  which  justices  of  the  peace  are  now 
given  jurisdiction  by  law  •  •  •  when  the  amount  sought 
to  be  recovered,  whether  by  way  of  damages,  penalty  or  other- 
wise, if  the  suit  or  proceeding  be  for  the  recovery  of  money 
only,  or  the  value  of  the  personal  property  claimed,  if  the 
suit  or  proceeding  be  brought  for  the  recovery  of  personal 
property,  does  not  exceed  one  thousand  dollars.     •    •    • 

**  All  other  suits  at  law,  for  the  recovery  of  money  only,  when 
the  amount  claimed  does  not  exceed  one  thousand  dollars." 

As  to  this  class  of  cases,  there  are  no  written  pleadings,  ex- 
cept  as  expressly  provided  for  in  the  statute,  and  an  examina- 
tion of  the  statute  will  show  thot  it  was  expected  or  intended 
that  the  cases  should  have  speedy  hearing  and  be  promptly 
disposed  of,  with  as  little  technicality  and  formality  as  pos- 
sible. 
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The  second  class  of  cases  are  those  transferred  from  the 
circuit  and  superior  courts  of  Cook  county. 

The  third  class  are  those  provided  for  by  the  first  para- 
graph of  section  2  of  the  act  above  quoted 

An  examination  of  the  act  shows  that  in  the  disposition  of 
this  latter  class  of  cases  common  law  pleadings  and  practice 
prevail.  Therefore  all  suits  brought  under  this  section  of  the 
act  must  be  brought  under  some  of  the  forms  of  action  known 
to  common  law,  and  in  framing  the  section  it  will  be  pre- 
sumed that  the  legislature  had  this  in  view. 

At  p.  97,  vol.  1,  of  Chitty  on  Pleading,  it  is  stated:  ''Per- 
sonal actions  are  in  form  ex  contractu  or  ex  delicto,  or,  in  other 
.  words,  are  for  a  breach  of  contract,  or  for  wrongs  unconnected 
with  contract."  Considering  this  section,  therefore,  in  view  of 
the  subsequent  provisions  of  the  statute  regarding  the  plead- 
ings and  practice  in  suits  under  this  section,  and  in  view  of  the 
well-known  rules  of  common  law  in  relation  to  pleading  and 
practice,  there  appears  to  have  been  conferred  qn  the  mu- 
nicipal court  jurisdiction  in  all  cases  for  breach  of  contract, 
express  or  implied;  or,  in  other  words,  aeticms  ex  contractu 
and  certain  actions  ex  delicto,  namely,  replevin,  trover,  and 
actions  on  the  case  for  injury  to  personal  property. 

There  is  nothing  in  the  statute  itself  to  justify  the  assump- 
tion that  the  legislature  intended  any  narrows  interpretar 
tion  of  the  words  "contracts,  express  or  implied,"  than  is 
above  set  forth.  Where  the  same  words  are  used  in  the  Prac- 
tice Act,  section  37,  providing  for  affidavit  of  claim  and  affi- 
davit of  merits  the  words  "contracts  express  or  implied"  are 
modified  and  limited  by  the  words  immediately  following: 
"for  the  payment  of  money,"  and  tibe  same  modification  ap- 
pears in  section  38  of  the  Justice  Act 

Subdivision  2  of  section  2647,  Revised  Statutes  of  Wis- 
consin, provides:  "The  plaintiflf  may  unite  in  the  same  com- 
plaint several  causes  of  action,  whether  they  be  such  as  were 
formerly  denominated  legal  or  equitable,  or  both,  when  they 
arise  out  of    •    *     •     (2)  contract,  express  or  implied." 

In  the  case  of  ChUds  v.  Harris  Mfg.  Co,,  32  N.  W.  43,  68 
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Wis.  231,  the  supreme  court  of  Wisconsin  held  that  the  words 
'* contract,  express  or  implied"  in  that  statute  would  include 
a  judgment  In  the  case  of  Umlauf  v,  Vmlauf,  103  111.  651, 
654,  our  supreme  court,  in  construing  the  act  relating  to  ap- 
peals from  the  appellate  to  the  supreme  court,  says: 

**The  term  *  contract'  in  its  popular  signification,  is  gener- 
ally limited  to  actual  agreements  between  determinate  con- 
tracting parties,  but  in  law  it  has  a  much  more  extended  sig- 
nification. There  are  many  duties  and  obligations  growing 
out  of  certain  relations  which  are  regarded  by  the  law  as  spe- 
cies of  contracts,  where  it  is  clear  there  never  was  any  actual 
agreement  between  the  parties  to  such  relations.  Hence  it  is 
said  by  Mr.  Bishop,  in  defining  a  contract,  that — *a  contract 
is  a  promise  from  one  to  another,  either  made  in  fact,  or  ere- 
ated  by  law,  either  to  do,  or  refrain— etc. '  "  Bishop  on 
Contracts,  sees.  1,  5,  72. 

There  being  nothing  in  the  act,  therefore,  to  show  that  the 
legislature  in  this  section  used  the  words  **  contracts,  express 
or  implied,"  in  any  other  than  their  common,  legal  accepted 
sense,  I  am  of  the  opinion  that  the  municipal  court  acquired 
thereby  jurisdiction  in  all  cases  ex  contractu,  and  that  the 
case  at  bar  is  within  the  purview  of  the  act. 

It  is  further  contended  by  the  defendant  that,  if  the  in- 
tention of  the  legislature  be  construed  to  be  that  actions  may 
be  brought  on  contract  for  personal  injuries  under  class  1, 
then  it  is  submitted  that  so  much  of  the  section  as  is  comprised 
under  the  heading  "Class  1"  is  unconstitutional  and  a  denial 
of  equal  rights,  privileges  and  immunities  to  each  citizen. 
Article  4,  section  2  of  the  constitution  of  the  state  is  violated, 
because  this  would  be  class  legislation,  and  the  fourteenth 
amendment  to  the  federal  constitution  is  violated  because 
there  is  denied  the  equal  privilege  and  immunity  to  every 
citizen  of  the  United  States  residing  within  the  state  of  Illi- 
nois. 

I  do  not  consider  this  contention  well  taken,  and  it  is  nbt 
substantiated  by  any  of  the  cases  cited,  all  of  which  are  based 
upon  the  view  of  the  court  that  the  acts  passed  upon  were  de- 
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signed  to  discriminate  in  favor  of  or  against  certain  classes  of 
persons. 

Here  the  distinction  between  the  cases  that  can  be  brought 
and  those  that  cannot  be  brought  is  based  on  well-known  prin- 
ciples of  the  common  law.  If  it  is  not  competent  for  the 
legislature,  in  fixing  the  jurisdiction  of  courts  of  limited 
jurisdiction,  to  make  such  classification  according  to  well- 
known  forms  of  actions  and  with*  reference  to  the  remedies 
sought,  then  it  could  be  as  well  claimed  that  the  Justice  Act 
is  unconstitutional  because  certain  classes  of  suits  where  less 
than  $200  is  involved  can  be  brought  in  such  courts,  while 
other  claims,  in  which  like  amounts  are  involved,  cannot  be 
brought  because  the  form  of  remedy  required  is  different, 
and  that  the  act  ccmferring  common  law  jurisdiction  in  the 
county  court  is  class  legislation  because  it  does  not  include 
cases  involving  less  than  $1,000  where  an  equitable  remedy  is 
sought. 

There  is  no  reason  apparent  why  it  is  not  as  competent  for 
the  legislature,  in  the  municipal  court  act,  to  have  given 
jurisdiction  in  cases  based  on  contracts  and  to  withhold  it  in 
cases  based  on  torts  than  it  is  to  have  conferred  upon  the 
court  jurisdiction  in  cases  of  law  and  withheld  it  in  cases  in 
equity. 

By  the  amendment  to  the  constitution  of  1904  the  general 
assembly  was  authorized  to  create  a  municipal  court  in  the 
city  of  Chicago,  and  to  fix  the  jurisdiction  and  practice,  and 
in  pursuance  to  that  amendment  the  present  court  was  created 
and  its  jurisdiction  fixed  by  general  classification  applicable 
alike  to  all  classes  of  people  residing  and  found  within  its 
jurisdiction,  and  this  provision  can  in  no  sense  be  held  to  be 
class  legislation. 

The  demurrer  of  the  defendant  will  therefore  be  overruled. 

NOTE. 

The  foregoing  decision  was  affirmed  by  the  supreme  court  of 
Illinois  in  February,  1908.— Ed. 
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ACCOUKT.    See  Corporations, 

ACTIONS.    See  Mandamus;  Municipal  Corporations,  Parties;  Plead- 
ing, 

ADMINISTRATION, 

sale  of  real  estate  to  pay  debts  where  decedent  not  seized  of  title 

at  time  of  death,  166. 
under  sale  of  real  estate  to  pay  debts  interest  of  heirs  is  cut  off, 

166. 
effect  of  sale  in  probate  court  on  rights  of  Judgment  creditor, 

166. 

AFFIDAVITS.    See  Amendments. 
AGENCY.    See  Bankruptcy, 

notice  to  agent  binds  principal,  123. 

notice  on  agent,  to  bind  principal  must  be  served  while  agent 
is  acting  within  scope  of  his  agency,  123. 

AMENDMENTS, 

a  duly  entitled  affidavit  may  stand  as  to  amendment  subsequently 
filed,  on  motion  for  restraining  order,  44. 

ANOTHER  SUIT  PENDING.    See  Creditor's  BiU. 
APPEAL  AND  ERROR.    See  Practice, 

motion  to  dismiss  appeal,  and  cross  motion  to  amend  insuffi- 
cient bond,  55. 
appeal  bond  in  forcible  entry  and  detainer  should  cover  accru- 
ing rents  and  profits,  55. 
when   application  by  parties   outside   record   to   intervene   in 

taxation  proceeding  denied,  31. 
effect  of  reversal  of  decree  on  judicial  sale,  59. 
appeal  not  dismissed  where  bill  of  exceptions  stricken,  43. 
taking  case  as  if  time  to  file  briefs  not  extended,  42. 
where  case  reversed  and  remanded  without  directions,  lower 

court  has  complete  power  over  same,  182. 
granting  leave  to  amend  bond,  42. 
APPEARANCE— AS  WAIVER.    See  Notice. 

ARREST, 

without  warrant,  162. 

ASSIGNEES.    See  Bankruptcy 
ATTACHMENT, 

release  of,  by  execution  of  recognizance  where  no  property  has 
been  taken  under  the  attachment,  114. 

BAIL, 

what  bail  bond  must  show  where  claim  filed  against  estate  of 

surety  on  the  bond,  49. 
bail  bond  not  complying  with  statute  void,  49 
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BAILMENTS, 

whether  conditional  transfer  of  securities  constitutes  sale  or 
bailment,  105. 

BANKERS.    See  Bills  and  Notes;  Constitutional  Laic;  Taxation. 
BANKRUPTCY.    See  Appeal  and  Error;  Courts;  Judicial  Sales. 
error  to  set  aside  sale  by  assignee  in  bankruptcy  without  no- 
tice to  purchaser,  59. 
when  purchase  money  at  assignee  in  bankruptcy's  sale  payable, 

59. 
bid  made  on  behalf  of  principal  by  Irresponsible  bidder  at  as- 
signee in  bankruptcy's  sale  binds  the  principal,  59. 
assignee  in  bankruptcy  must  notify  purchaser  before  cancelling 
sale  and  reselling  property,  59. 
BANKS  AND  BANKING.    See  BilU  and  Notes;  Constitutionai  Law; 
Taxation. 

BID.    See  Bankruptcy. 

BILL  OF  EXCEPTIONS.    See  Appeal  and  Error, 

BILL  OF  REJVIBW.    See  Equity. 

BILLS  AND  NOTES.    See  Evidence;  Practice. 

one  purchasing  with  notice  of  usury  takes  notes  subject  to 
equities  attaching  in  hands  of  former  holder,  531. 

purchaser  of  collateral  security  with  knowledge  of  usury,  not 
bona  fide  purchaser  for  value,  531. 

where  sale  of  collateral  securities  set  aside  for  usury  complain- 
ant must  repay  loan  with  legal  rate  of  interest,  531. 

BONA  FIDE  PURCHASER  FOR  VALUE.    Bee  BiOs  and  Notet. 

BOND.    See  Appeal  and  Error;  Bail. 

BONUS.    See  Corporations. 

BOYCOTT, 

whether  sympathetic  strike  constitutes,  118. 
BUILDING  REGULATION.    See  Municisfol  OorporaUons. 
BURDEN  OF  PROOF.    See  Taxation. 
BY-LAWS.    See  Mutual  Benefit  Bocieties. 

CARRIERS, 

can  only  hold  consignment  for  demurrage  or  other  charges  due 

upon  particular  shipment,  378. 
are  bound  in  Illinois  to  allow  shippers  side-track  connections 

and  deliver  coal  cars  thereon,  378. 
relation  of  common  carrier  ceases  with  delivery  of  car  on  liOiip- 

pers'  track,  378. 
nas  lien  for  reasonable  demurrage  or  car  service  charges,  878. 
where  carrier  makes  unreasonable  demurrage  or  other  charges, 
shipper  can  replevy  goods  or  pay  charges  under  protest,  378. 
CAR  SERVICE.    See  Carriers. 
CASE.    See  Municipal  Corporations. 
CHANGE  OF  VENUE.    See  Venue. 
CHARITABLE  USE.    See  Conveyances;  Trusts  and  Trustees, 

CHICAGO, 

Sunday  closing  law  In  force  in,  248. 
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CLASS  LEGISLATION.    See  Constitutional  Law. 
COLLATERAL  SECURITIES.    See  Bills  and  Notes. 
COMBINATIONS, 

state  courts  cannot  enforce  Sherman  Act,  423. 

COMMERCE.    See  Constitutional  Law;  Interstate  Commerce  Com- 
mission; Monopolies. 

COMMERCIAL  PAPER.    See  Bills  and  Notes,  Corporations. 

COMMON  CARRIEIRS.    See  Carriers 

COMMON  LAW.    See  Statutes. 

CONFESSION  OF  JUDGMENT. 

an  oral  agreement  to  hold  a  judgment  note  until  the  happening 
of  a  contingent  event  can  be  shown  upon  application  to  va- 
cate the  judgment,  35. 

CONFESSIONS.    See  Criminal  Law. 

CONSOLIDATION.    See  Corporations. 

CONSPIRACY.    SeeBoyco«. 

CONSTITUTIONAL  LAW.    See  Oamishment;  Officers;  Searches  and 

Seizures;  Statutes;  Taxation. 
defendant  in  felony  case  cannot  waive  jury  of  12  men,  otherwise 

in  case  of  misdemeanor,  283. 
right  of  trial  by  jury  as  "heretofore  enjoyed''  explained,  283. 
vagrancy  act  of  1877  invalid  as  depriving  defendant  of  right  of 

trial  by  jury,  270.  283. 
vagrancy  act  of  1877,  not  invalid,  as  by  construction,  jury  trial 

authorized.  270. 
law  taxing  property  of  bankers  as  a  class,  with  different  rule  as 

to  listing,  not  class  legislation.  499. 
validity  of  ordinance  applicable  to  one  company  only.  230. 
private  property  cannot  be  damaged  under  police  power  by  track 

elevation  under  ordinance,  without  compensation.  358. 
legislature  cannot  free  municipality  from  paying  for  property 

when  taken  for  public  use.  358. 
special  damage  only  recoverable  where  property  damaged  for 

public  use.  358. 
municipal  court  act  giving  jurisdiction  to  court  over  personal 

injury  actions  growing  out  of  contract,  not  class  legislation 

646. 
part  of  railroad  and  warehouse  act  requiring  weighing  of  cars 

of  grain  invalid  as  to  interstate  commerce,  valid  as  to  intra- 
state. 367. 
to  compel  a  person  to  work  for  particular  employer  a^nst 

spirit  of  13th  amendment  to  federal  constitution.  12. 

CONTEMPT, 

failure  to  obey  subpoena  duces  tecum — ^materiality  of  evidence, 

174. 
sufficiency  of  subpoena  dunces  tecum,  174. 

CONTINUANCE, 

continuing  case  by  stipulation.  48. 

CONTRACTS.    See  Corporations;  Estoppel 

party  having  right  to  fix  terms  of  incomplete  contract  must  fix 
equitable 'terms,  84. 
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vCONTRACTS  (continued) — 

takes  clearest  eridence  to  establish  extraordinary  and  onesided 

contract,  84. 
rights  of  owner  of  securities  loaned  for  Illegal  purpose,  105. 
power  under  contract  must  be  exercised  in  good  faith,  85. 

CONVETANCE.    See  Homesteads. 

construction  of  deed  to  carry  out  intention  of  testalbr,  350. 

charitable  use,  when  valid,  350. 
CORPORATIONS.    See  Foreign  Corporations;  Mutual  Benefit  Socie- 
ties. 

right  of  stockholder  to  compel  third  person  to  account  to  cor- 
poration is  a  derivative  one,  189. 

right  of  court  to  inquire  into  title  of  directors  to  office,  189. 

majority  of  stockholders  contracting  with  corporation — validity 
of  contract,  189. 

Judgment  against  corporation  is  binding  on  stockholders,  189. 

liability  of  owner  of  all  the  stock  of  corporation,  189. 

capital  stock  is  a  trust  fund  for  benefit  of  all  creditors  and  can- 
not be  diverted  to  private  use  of  third  persons,  189. 

where  corporation  used  as  a  cloak  for  individual  enterprise,  189. 

shareholders  in  so  far  as  they  control  the  corporate  funds  oc- 
cupy a  position  of  trust  towards  creditors,  189. 

directors  are  presumed  to  do  their  duty,  423. 

on  bill  to  enjoin  voting  of  stock  at  corporate  meeting,  complain- 
ant must  show  injury,  423. 

majority  of  stockholders  are  entitled  to  elect  board  of  directors, 
423. 

right  to  vote  stock  is  integral  part  of  ownership,  423. 

liability  of  owner  of  all  corporate  stock — selling  all  corporate 
property,  189. 

right  to  prefer  creditors,  189. 

corporations  exist  for  benefit  of  creditors  as  well  as  stockhold- 
ers, 189. 

liability  of  owner  of  entire  capital  stock  where  corporation  is 
used  as  cloak  for  individual  enterprise,  189. 
.  right  to  vote  stock  is  unaffected  by  its  ownership,  provided  it  is 
voted  in  lawful  manner  and  for  lawful  purposes,  423. 

in  absence  of  fraud,  stock  acquired  in  exchange  for  patent  of 
uncertain  value  considered  as  full  paid,  320. 

when  bonus  to  promoters  does  not  show  fraudulent  overvalua- 
tion of  patent,  320. 

director  cannot  personally  profit  from  corporate  transactions  or 
deal  with  its  property  for  his  own  benefit,  321. 

director  occupies  fiduciary  relationship    to  corporation,  321. 

when  salaries  of  corporate  officers  illegal,  321. 

notice  to  one  as  president  of  one  corporation  imputable  to  an- 
other corporation  where  same  person  president  of  latter,  531. 

corporation  cannot  guarantee  commercial  paper  of  another  cor- 
poration, 631. 

where  guaranty  of  commercial  paper  ultra  vires,  must  account 
for  consideration,  531. 

right  to  issue  stock  in  payment  of  debts,  189. 

whether  directors  or  officers  can  vote  salaries  to  themselves 
where  their  vote  is  necessary  to  pass  resolution,  332  n. 

whether  equity  will   interfere  where  officers  vote  themselves 
illegal  salaries,  333  n. 
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CORPORATIONS  (continued)— 

usual  mode  of  consolidation,  535. 

corporations  cannot  be  consolidated  without  express  legislative 
sanction,  535. 

when  ultra  vire8  contract  against  public  policy  or  statute  can 
be  defended  against,  even  though  corporation  has  had  full 
benefit  of  performance,  535. 

as  to  right  of  directors  of  a  corporation  to  vote  themselves  sala- 
ries, 321  n. 

public  policy  of  Illinois  as  to  holding  of  stock  by  corporations 
not  shown  by  the  absence  of  legislation,  423. 

stockholders'  suit — necessity  of  prior  demand  on  directors,  423. 

simple  contract  creditor  can  wind  up  corporation  under  section 
25  of  general  incorporation  act,  72. 

simple  contract  creditor  can  attack  fraudulent  judgment  or  dis- 
position of  assets,  72. 

simple  contract  creditor  can  file  supplemental  bill  to  show  claim 
has  been  put  in  Judgment  since  filing  of  original  bill,  72. 

creditors  bill  for  dissolution  must  be  filed  on  behalf  of  all  cred> 
itors.  72. 

when  notice  to  individual  director  not  notice  to  corporation,  123. 

right  of  railroad  corporations  to  invest  in  stock  of  other  rail- 
roads, 423. 

may  hold  stock  in  another  corporation  when  expressly  author- 
ized, 423. 

stockholding  corporation  may  be  formed  under  laws  of  Illinois^ 
423. 

right  to  hold  stock,  includes  power  to  vote  same,  423. 

title  and  right  of  corporation  not  affected  by  lack  of  power  of 
its  stockholders  to  exercise  such  rights,  423. 

If  €L  corporation  has  no  power  to  buy  or  hold  the  stock  of  an- 
other corporation,  the  result  is  the  same  where  such  stock  is 
placed  in  the  hands  of  trustees,  423. 

the  purchase  of  stock  In  other  corporations  Is  not  malum  in  se^ 
in  Illinois,  423. 

right  of  railroad  corporation  to  hold  stock  In  two  roads  which 
are  competitors,  423. 

right  of  a  stockholder  In  one  corporation  to  enjoin  another  cor- 
poration from  holding  or  voting  stock  in  the  corporation  in 
which  complainant  is  a  stockholder,  423. 

right  of  one  corporation  to  acquire  stock  in  another,  423. 

right  of  foreign  corporation  to  hold  stock  in  an  Illlinois  corpo- 
ration, 423. 

public  policy  of  Illinois  recognizes  right  of  corporation  to  in- 
vest its  surplus  funds  in  stock  of  another  corporation,  423. 

but  not  where  investment  is  made  for  unlawful  purpose,  as  to 
prevent  competition,  423. 

CREDITORS.    See  Administration;  Corporations. 

CREDITOR'S  BILL.    See  Corporations, 

by  stockholder  to  compel  third  person  to  account  to  corporation,. 

189. 
appointment  of  receiver  in  foreign  state,  no  bar  to,  189. 

COUNTIES, 
'  power  of  county  board  to  correct  assessment  on  shares  of  stock 
of  national  bank,  123. 
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COURTS.    See  C<m8titutional  Law;  Justicei  of  the  Peace;  Btatutes; 

Taxation, 
when  circuit  court  of  United  States  bas  jarisdlction  in  cases 

arising  under  bankruptcy  law,  58. 
power  of  judge  to  issue  injunction  in  term  time,  110. 
section*  2  of  municipal  court  act  gives  court  jurisdictieii  oTer  all 

suits  on  contract  for  personal  injuries,  546. 
rigbt  of  Judge  to  review  action  of  another  judge  in  suspending 

sentence,  170. 
duty  of  courts  where  jurisdiction  doubtful,  235,  248. 

CRIMINAL  CODB.    See  Statutes, 

CRIMINAL  LAW.  See  Boycott;  Constitutional  Lato;  Extradition; 
Habeas  Corpus;  Homicide;  Libel;  Municipal  Corporations; 
Public  Officers;  Statutes, 

right  of  court  to  suspend  sentence,  170. 

right  of  judge  to  grant  reprieves  at  common  law,  170. 

erroneous  instruction  will  not  reverse  unless  jury  have  been 
misled,  156. 

instruction  that  it  is  not  necesssary  for  State  to  prove  every 
circumstance  relied  on  If  jury  believe  defendant  guilty  from 
evidence,  is  erroneous  where  circumstantial  evidence  is  relied 
on,  156. 

strong  suspicion  or  strong  probabilities  not  sufficient  to  over- 
come presumption  of  Innocence,  156. 

new  trial  must  be  granted  where  erroneous  instructions  are 
given,  if  defendant's  guilt  not  clear,  156. 

right  to  arrest  without  warrant,  162. 

right  of  officer  to  search  prisoner,  162. 

right  of  accused  to  waive  jury  trial,  199,  204. 

effect  of  prisoner's  consent  to  trial  without  jury,  199,  204. 

how  verdict  returned,  210. 

verdict  delivered  after  separation  of  jury,  210. 

a  Judgment  entered  upon  a  plea  of  guilty  Induced  by  a  promise 
of  immunity  should  be  vacated,  17. 

a  plea  of  guilty  stands  on  the  same  basis  as  a  confession,  17. 
'  confessions  induced  by  the  appliance  of  hope  or  fear  are  inad- 
missible against  the  prisoner,  17. 

right  of  defendant  to  have  jury  properly  Instructed,  even  though 
guilt  is  shown,  156. 

right  of  court  to  review  action  of  another  judge  in  suspending 
sentence,  170. 

court's  duty  to  direct  verdict  or  set  aside  indictment  when  con- 
vinced of  its  invalidity,  395. 

after  Jury  sworn,  defendant  entitled  to  verdict  if  he  so  demands, 
395. 

CRIMINAL  PROCEDURE.    See  Criminal  Law. 

DAMAGES.    See  Constitutional  Law, 

DECREES.    See  Appeal  and  Error, 

DEED, 

construction  of,  to  carry  out  intention  of  testator,  350. 

DE  FACTO.    See  Public  Officers. 

DEFENSES.    See  Mandamus. 

DEMAND.    See  Garnishment, 

DEMURRER.    See  Mandamus, 
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DEMURRAGE.    See  Carriers. 

DEPOSIT  OF  SECURITIES.    See  Contract;  Salet. 

DESERTION.    See  Husband  and  Wife, 

DIRECTORS.    See  Corporations. 

DIVORCE.    See  Equity;  Susband  and  Wife, 

DOMICILE, 

largely  matter  of  intent,  491. 

DRAMSHOPS, 

Sunday  closing  law,  whether  in  force  in  Chicago,  248. , 

remedy  to  enforce  Sunday  closing  law,  334. 
DUPLICITY.    See  Pleading. 
EASEMENTS.    See  Liens;  Vendor  and  Vendee. 

easement  may  be  created  by  plat,  510. 

may  be  equitable  easement  to  share  in  expense  of  ornamenting 
park,  510. 

owner  may  make  land  subservient  to  another  parcel,  510. 

servitudes  enfordble  In  equity,  510. 

servitude  good  so  long  as  not  against  public  policy,  510. 

burden  in  nature  of  easement  to  share  in  exp«ise  of  ornament- 
ing park  not  against  public  policy,  510. 

how  duty  to  contribute  to  maintenance  of  park,  duty  being  in 

nature  of  easement,  may  be  enforced  in  equity*  510. 

EMPLOYMENT.    See  Constitutional  Law;  Contracts. 

EQUITY.    See  Constitutional  Lavo;  Corporations;  Basements ;  Borne- 

steads;  Injunctions;  Judicial  Sales,  Municipal  Corporations ; 

Practice,  Specific  Performance;  Trademarks  and  Tradenames. 

will  restrain  termination  of  contract  where  bad  faith  present, 
though  right  to  terminate  at  pleasure  exists  thereafter,  84. 

no  adequate  remedy  at  law  where  damages  uncertain,  84. 

amendments  liberally  allowed,  84. 

multifariousness — ^joinder  of  parties  as  complainants,  154. 

jurisdiction  to  prevent  enforcement  of  void  ordinance,  230. 

restraining  numerous  arrests  in  equity  for  violation  of  ordinance 
where  validity  questioned,  230. 

testing  of  validity  of  ordinance  In,  230. 

restraining  numerous  arrests  for  violation  of  ordinance,  230. 

equitable  title  in  land,  defined,  301. 

courts  of  equity  act  on  facts  alleged  and  proved,  and  not  on  mere 
fears  or  prophecies  423. 

bill  of  review  allowed  to  set  aside  divorce,  where  fraud  perpe- 
trated on  court,  491. 

where  illegal  tax,  mere  personal  charge,  equity  has  no  jurisdic- 
tion to  restrain,  498. 

where  illegal  tax  charge  on  realty,  equity  should  take  jurisdic- 
tion to  restrain,  498. 

equity  has  jurisdiction  to  interfere  where  attempt  is  made  to 
tax  exempt  property  without  application  to  statutory  board, 
498. 

equity  will  not  take  jurisdiction  where  application  has  been 
made  to  statutory  board  against  assessment  of  exempt  prop- 
erty, 498. 

equity  can  interfere  at  suit  of  state's  attorney  where  irreparable 
injury  to  public  will  result,  526. 
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ESTATES  OP  DECEDENTS.    See  Administration, 

ESTOPPEL.    See  Corporations. 

when  party  to  negotiation  for  Joint  adventure  contract,  estopped 

by  silence,  84. 
when  municipal  corporation  not  estopped  to  revoke  license,  230. 

EVIDENCE.  See  Criminal  Law;  Extradition;  Husband  and  Wife; 
Taxation;  Witnesses. 

parol  evidence  admissible  to  show  conditions  surrounding  exe- 
cution of  instrument,  105. 

agreement  to  hold  note  until  happening  of  contingent  event  can 
be  shown  by  parol,  35. 

failure  to  obey  subpoena  duces  tecum,  materiality  of  evidence, 
174. 

when  subpoena  duces  tecum  too  indefinite,  174. 

EXTRADITION.    See  Habeas  Corpus. 

review  by  habe<is  corpus  to  determine  whether  relator  properly 
charged  with  crime,  and  whether  papers  properly  authenti- 
cated, 142. 

governor's  decision  subject  to  review  by  the  courts,  142. 

governor  has  discretion  to  refuse  warrant,  142. 

no  power  in  courts  to  compel  governor  to  act,  142. 

governor's  warrant  as  evidence,  142. 

right  of  court  to  determine  question  of  fact  as  to  whether  de- 
fendant is  fugitive  from  justice,  142. 

FEDERAL  COURTS.    See  Courts. . 
FIDUCIARIES.    See  Corporations, 
FIRE  LIMITS.    See  Municipal  Corporations. 
FORCIBLE  DETAINER.    See  Appeal  and  Error, 

FOREIGN  CORPORATIONS.    See  Corporations;  RaUroads. 

in  Illinois  foreign  corporations  are  placed  upon  equal  footing 

with  domestic  corporations,  423. 
right  to  hold  stock  in  an  Illinois  corporation,  423. 
the  act  of  1905  is  not  retroactive  in  effect,  423. 
power  to  hold  stock  in  another  corporation  indudes  the  right 

to  vote  the  same  in  other  states,  423. 

FORMER  JEOPARDY.    See  Habeas  Corpus, 
FRANCHISE.    See  Taxation. 

defined,  1. 
FRAUD.    See  Corporations. 

FRAUDULENT  CONVEYANCES.    See  Corporations. 
GARNISHMENT, 

time  of  trial  of  issue,  77. 

method  of  trying  right  to  credits  garnished,  77. 

for  legislature  to  determine  what  constitutes  liberal  exemption 

law-  as  provided  for  in  constitution,  77. 
prior  demand  necessary,  78. 

wages  accruing  after  service  of  writ  not  subject  to,  78. 
proper  for  employer  to  pay  wages  in  advance  to  avoid  eifect  of 

garnishment,  78. 
release  of  garnishee  from  operation  of  attachment  by  execution 

of  recognizance.  114. 
act  of  1879  giving  exemption  of  |50  to  heads  Of  family  retroac- 
tive, 525. 
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GUARANTY.    See  Corporations. 
HABEAS  CORPUS.    See  Extradition. 

review  of  extradition  proceedings  to  determine  whether  relator 

is  properly  charged  wit)i  crime  and  that  papers  are  properly 

authenticated,  142. 
rie^t  of  court  to  decide  whether  Judgment  void,  204. 
prisoner  cannot  he  discharged  unless  judgment  upon  which  he 

is  committed  is  ahsolutely  void,  210. 
duty  to  remand  prisoner  to  sheriff  when  discharged  on  habeaB 

corpus,  210. 
a  prisoner  will  not  be  discharged  when  he  is  held  by  an  officer 

not  legally  entitled  to  hold  him,  where  some  other  officer  is 

legally  entitled  to  hold  him,  216. 

HOMESTEADS, 

ceasing  occupation  not  abandonment,  300. 

ordinary  rule  of  laches  inapplicable  to  homestead  exemptions, 
300. 

sale  of,  without  complying  with  statute,  void,  300. 

eifect  of  voluntary  conveyance  without  release  of,  300. 

no  lien  in  judgment  creditor  to  excess  over  $1,000,  where  value 
of  homestead  exceeds  that  amount,  301. 

mode  of  sale  prescribed  in  statute  for  sale  of  homestead,  exclu- 
sive, 301. 

rights  of  purchaser  where  sale  of  homestead  not  in  compliance 
with  statute,  301. 

effect  where  irregular  sale  had  at  sacrifice,  301. 

effect  where  irregular  sale  had,  and  subsequent  })ona  fide  pur- 
chaser has  intervened,  301. 

when  equity  will  set  aside  sale  of  homestead  as  inequitable,  301. 

HOMICIDE, 

Indictment  ca^ot  be  bas^d  on  municipal  building  ordinance 
which  imposes  no  duty  on  defendant,  395. 

Indictment  based  on  ordinance  beyond  power  of  council  to  pass 
invalid,  895. 
HUSBAND  AND  WIFE.    See  HoTnesteads. 

"'  what  is  sufficient  to  show  cruelty  in  an  action  for  separate  main- 
tenance, 22. 

insanity  not  ground  for  divorce  in  Illinois,  290. 

acts  constituting  cruelty  and  desertion  not  ground  for  divorce 
when  done  under  insane  impulse,  290. 

decree  for  separate  maintenance  void  upon  bona  fide  offer  of 
husband  to  return  to  live  with  wife,  516. 

ordering  husband  out  of  home  constitutes  desertion  of  him,  616. 

solitary  act  of  desertion  not  ground  for  divorce,  516. 

action  by  wife  for  abandonment  strong  evidence  of  no  intent  to 
desert,  516. 

INDICTMENT.    See  Criminal  Laio;  Homicide. 

meaning  of  allegation  that  defendant  wilfully  permitted  keeping 
open  of  tippling  house  384. 
INJUNCTION.    See  Conatitutianai  Law;  Courts;  Injunctioue;  fipe- 
oific  Performance. 
Injunction  to  restrain  breach  of  contract  between  master  and 

servant  will  not  lie,  12. 
granted  to  prevent  continuing  wrong,  though  effect  to  grant  af- 
/        flrmative  relief,  84. 

1*^  86 
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INJUNCTION  (continued)— 

when  issued  to  stay  collection  of  taxes,  110,  123. 

power  of  judge  to  issue  in  term  time,  110. 

not  Issued  to  restrain  peaceable  persuasion  by  strikers,' IIS. 

sympathetic  strike  caused  by  rival  unions,  enjoined,  118. 

should  not  issue  in  doubtful  case,  186. 

to  test  Yalidity  of  ordinance,  230. 

restraining  numerous  arrests  where  ralidity  of  ordinance  ques- 
tioned, 230. 

when  temporary  injunction  should  be  granted  without  notice, 
263. 

statements  of  bill  must  be  sustained  by  facts,  423. 

office  of  preliminary  injunction  is  to  preserve  the  status  quo,  423. 

right  to  restrain  voting  of  stock  at  corporate  meeting,  423. 

rNSTRUCTIONS.    See  Criminal  Late. 

INSURANCE.    See  Mutual  Benefit  Societies. 

rights  of  owner  of  securities,  loaned  to  insurance  company  for 
the  purpose  of  depositing  with  state,  105. 

INTERSTATE   COMMERCE.    See   Constitutional   Law;   Interstate 
Commerce  Commission. 

INTERSTATE  COMMERCE  COMMISSION, 

findings  of,  are  not  admissible  in  evidence  in  state  courts.  423. 

INTOXICATING  LIQUORS.    See  Dram  Shops;  Indictment;  Man- 
damus; Municipal  Corporations. 
whether  Sunday  closing  law  in  force,  248. 

JEOPARDY.    See  Habeas  Corpus. 
JOINDER.    See  Parties. 
JOINT  ADVENTURE.    See  Estoppel. 

JUDGMENTS.    See  Confession  of  Judgment;  Corporations;  Prac- 
tice; Taxation. 
JUDICIAL  SALES.    See  Bankruptcy;  Homesteads;  Sales. 

effect  of  reversal  of  decree,  59. 
'  no  equity  can  arise  out  of  purchase  at  void  Judicial  sale,  301. 

purpose  of  Judicial  sales,  301. 
JURISDICTION.    See  Courts;  Justices  of  the  Peace;  Process. 

duty  of  courts  where  Jurisdiction  in  doubt,  248. 

JURY, 

right  to  waive  trial  by,  199,  204. 

JUSTICES  OF  THE  PEACE.    See  Appeal  and  Error;  Practice. 

where  one  of  several  defendants  appeals  to  Superior  Court,  serv- 
ice must  be  had  on  co-defendants,  48. 

Jurisdiction  of  Justice  of  peace  must  affirmatively  appear,  56. 

entry  on  docket  that  action  was  "to  recover  damages  for  tres- 
pass" insufficient  to  show  Jurisdiction,  56. 

LABOR.    See  Boycott;  Injunction;  Strikes. 

LANDLORD  AND  TENANT, 

notice  served  on  tenant,  not  binding  on  landlord,  123. 

LARCENY, 

instruction  defining  larceny  insufficient  where  felonious  intent 
omitted,  156. 
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UBEL. 

whether  petition  for  reprieve  is  privileged  oommunication,  174. 

LICENSES, 

estoppel  against  revocation,  230. 

LIENS.    See  Carriers;  Homesteads, 

when  notice  necessary  to  impose  charge  in  nature  of  lien  against 
landowner,  610. 

to  create  liability  in  nature  of  lien  to  attach  to  land,  explicit 
language  necessary,  510. 
MALFEASANCE  IN  OFFICE.    See  Public  Officers. 
MANDAMUS, 

where  motion  to  strike  proper,  235. 

pleading  in,  235. 

demurrer  to  mandamus  petition  obviates  necessity  of  awarding 
process,  44. 

general  enforcement  of  law  cannot  be  compelled  by,  248,  260. 

cannot  compel  mayor  of  city  to  enforce  Sunday  closing  law  by 
mandamus,  either  generally  or  against  a  particular  individual. 
248,  260. 

to  compel  performance  of  official  duty  in  exercise  of  police  power, 
248,  260. 

enforcement  of  criminal  laws  by,  248,  260. 

win  not  lie  to  compel  mayor  of  city  to  enforce  criminal  law  aa 
against  particular  individual,  248,  260. 

general  public  duty,  not  enforcible  by,  248,  260. 

when  mandamus  will  not  lie  to  review  the  decision  of  a  board  of 
directors  acting  within  their  discretionary  powers,  24. 

a  party  whose  rights  are  to  be  adjudicated  is  a  proper  party  de- 
fendant under  section  7  of  the  mandamus  act,  24. 

where  mandamus  affords  but  an  Inadequate  remedy,  existence  of 
an  adequate  remedy  at  law  is  a  good  defense,  24. 

mandamus  to  suspend  member  of  voluntary  association  for  fail- 
ure to  pay  debt  affords  an  inadequate  remedy,  24. 
MANSLAUGHTER.    See  Homicide. 

MARKETABLE  TITLE, 

what  constitutes,  197. 
MASTER  AND  SERVANT.    See  Constitutional  Law;  Contracts, 
MISDEMEANORS.    See  Constitutional  Law. 
MONOPOLIES, 

state  courts  cannot  enforce  Sherman  act,  423. 
MORTGAGES, 

remedies  of  bondholders  on  failure  of  mortgagor  in  railroad 
mortgage  to  pay  interest,  342. 

MOTIONS.    See  Appeal  and  Error;  Practice, 

MOTION  TO  STRIKE.    See  Mandamus;  Pleading. 

MULTIFARIOUSNESS.    See  Equity. 

MUNICIPAL  COURTS.    See  Constitutional  Law;  Courts. 

MUNICIPAL  CORPORATIONS.    See  Constitutional  Law;  Homicide. 

ordinance  invalid  when  aimed  at  and  applicable  to  one  company 
only,  230. 

jurisdiction  of  equity  to  prevent  enforcement  of  ordinance,  230. 

municipality  not  liable  for  enforcement  of  void  ordinance,  230. 
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MUNICIPAL  CORPORATIONS  (continued)— 

how  raUdlty  of  ordinance  tested,  230. 

unreasonableness  of  ordinance  must  be  shown  by  proof  and  not 
by  affidavits,  230. 

power  to  declare  nuisances,  230. 

building  ordinance  imposing  no  duty  on  i>articalar  person  un- 
enforceable, 895. 

except  as  regards  wooden  buildings,  cities  and  villages  act,  eon- 
fers  no  power  to  fix  fire  limits,  S95. 

not  estopped  to  revoke  license  because  licensee  has  expended 
money  thereunder,  230. 

fee  in  street  held  in  trust  for  public  with  no  power  to  alien,  263. 

can  allow  railroads  to  be  laid  in  street,  263. 

ordinance  giving  railroad  right  to  buy  tracks  in  street  gives  no 
power  to  lay  sidewalloi,  etc.,  therein,  263. 

grant  of  right  to  railroad  to  lay  tracks  to  exdusioB  of  public, 
void,  263. 

ordinances  regulating  construction  of  buildings  most  apply  to 
whole  city  and  to  all  Inhabitants  except  as  regards  wooden 
buildings  within  fire  limits,  396. 

ordinance  applying  to  "large  gatherings  of  people"  void  for  un- 
certainty, 395. 

ordinance  giving  official  power  to  non-oAdal  body  not  void  in 
toto  where  separable,  395. 

can  exclude  bicycles  from  sidewalks,  521. 

what  clauses  of  "Cities  and  Villages"  act  give  power  to  exclude 
bicycles  from  sidewalks,  521. 

ordinance  prohibiting  "vehicles"  on  sidewalks  includes  bicydee^ 
521. 

trespass  as  w^  as  case  will  lie  against  municipal  corporation, 
358. 

in  non-governmental  acts,  Jointly  liable  with  those  with  whom  It 
acU.  358. 

duty  of  mayor  to  enforce  state  laws,  333. 

duty  of  mayor  to  adopt  precautionary  measures  to  enforce  Sun- 
day closing  law,  333. 

what  constitutes  palpable  omission  of  duty  by  mayor,  883. 

duty  of  mayor  to  enforce  Sunday  closing  law  and  detect  offend- 
ers, 333. 
MUTUAL  BENEFIT  SOCITIBS.    See  Carporatiang 

what  constitutes  consolidation,  535. 

fraternal  benefit  societies  cannot  consolidate  in  Illinois,  635. 

wholesale  transfer  of  members  of  another  corporation  not  sn- 
thorized  by  section  8  of  fraternal  benefit  societies  act,  535. 

what  constitutes  contract  with  members,  536. 

NATIONAL  BANKS.    See  Taxation, 

NOTICE.    See  Bankruptcy;  Bill9  and  Notes;  Corporations;  Eas^ 
menta;  Practice, 

notice  to  individual  director  not  notice  to  corporation,  123. 

sufficiency  of  notice  to  agent,  123. 

appearance  before  board  is  waiver  of  sufficiency  of  notice.  122. 

service  on  tenant  not  sufficient  notice  to  landlord,  123. 

notice  served  on  agent  to  bind  principal  must  be  served  while 
agent  is  acting  within  scope  of  his  agency*  123. 
NUISANCE, 

power  of  municipality  to  declare,  230. 


iNDEi:.  565 


OFFICERS.    S«e  PubUe  (^JUsers, 

ORDINANCES.  See  BqtMy;  Homicide;  Injunction;  Municipal  Cor- 
porations. 

PARKS.    See  SastmenU. 

PARTIES.    See  Appeal  and  Error;  Corporatione ;  Equity;  Mandor 
mut;  Municipal  Corporations. 
where  corporation  directs  act,  it  and  its  agents  may  be  sued  in 
an  action  ex  delicto,  S5S. 

PATENTS.    See  Corporations, 

PERSONAL  LIBERTY, 
defined,  162. 

PLATS.    See  Easements, 

PLEADING.    See  Equity;  Mandamus;  Parties;  Practice, 

allegation  that  serrlees  of  employee  are  special  and  peculiar 
states  a  mere  conclusion,  12. 

a  plea  of  the  general  issue  in  aasmmpsit  omitting  words  "under- 
take or"  had  on  demurrer,  36. 

motion  to  strike  where  pleading  contains  improper.  Irrelevant 
or  impertinent  matter,  235. 

declaration  against  several  for  injuries  Inflicted  separately  in 
pursuance  of  a  common  purpose  not  duplicltious,  358. 

POLICE  POWER.    See  Constitutional  Law,  Municipal  Corporations. 

PRACTICE.  See  Amendments;  Appeal  and  Error;  Bankruptcy; 
Garnishment;  Injunction;  Mandamus;  Rehearing. 

continuance  to  reform  record  denied  where  appellant  withdraws 
assignment  of  error,  32. 

motion  to  withdraw  injunction  bond  allowed  where  case  set- 
Ued,  33. 

a  motion  to  dismiss  founded  upon  a  clerical  error  of  the  clerk 
will  be  denied,  34. 

a  motion  to  dismiss  an  appeal  for  want  of  a  sufficient  bond  de- 
nied where  cross  motion  on  file  to  amend  same  to  make  it  suf- 
ficient, 34. 

when  stipulation  win  prevent  court  imposing  terms  in  setting 
aside  Judgment,  38. 

case  not  advanced  in  supreme  court  where  only  private  inter- 
ests involved,  44. 

when  application  to  withdraw  demurrer  and  plead  over  in  ac- 
tion on  appeal  bond  denied,  46. 

notice  of  motion,  when  necessary,  47. 

leave  to  file  replication  de  injuria,  when  allowed,  47. 

no  affidavit  of  merits  necessary  in  trover,  48. 

PRINCIPAL  AND  AGENT.    See  Agency;  Banhruptcy. 

PRINCIPAL  AND  SURETY.    See  Bail. 

PRIVILEGED  COMMUNICATIONS.    Bee  LiJ>el. 

PROBATE  COURTS.    See  Administration. 

PROCESS.    See  Mandamus. 

service  by  publication  in  divorce  proceeding,  equivalent  of  per- 
sonal service,  491. 
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PUBLIC  OFFICERS.    See  Libel;  Sheriffs  and  Coroners;  Witnesses. 

who  are  de  facto  officers,  216. 

when  acts  of  de  facto  officers  can  be  attacked,  21€. 

what  constitutes  palpable  omission  of  duty  by  mayor,  334. 

application  of  sec.  260  of  the  criminal  code  in  reference  to  mal- 
feasance in  office,  to  municipal  officers,  334. 

an  officer's  term  in  absence  of  constitutional  inhibition  can  be 
changed  at  will  of  legislature,  52<S. 

PUBLIC  POLICY, 

the  public  policy  of  a  state  is  found  in  its  statutes  and  decisions, 
and  in  the  constant  practice  of  its  government  officials,  423. 

the  public  policy  of  Illinois  is  to  encourage  the  building  and 
maintenance  of  railroads,  423. 

the  public  poHcy  of  a  state  must  be  affirmatively  expressed.  It 
cannot  be  established  by  mere  lack  of  legislation  upon  a  par- 
ticular subject,  423. 

as  to  holding  of  stock  by  corporations  public  policy  not  shown 
by  absence  of  legislation,  423. 

nature  of,  86. 
RAILROAD  AID.    See  Railroads. 

RAILROAD  AND  WAREHOUSE  ACT.    See  Constitutional  Law. 
RAILROADS.    See  Carriers;  Corporations;  Municipal  Corporations. 

issuance  of  stock  to  pay  for  construction  of  road,  189. 

illegal  township  aid  subscription  may  be  subseqmently  validated 
by  legislature,  185. 

legislature  can  authorize  township  aid  subscription  without  vote 
of  people,  185. 

public  policy  of  Illinois  is  to  encourage,  the  building  and  main- 
tenance of  railroads,  423. 

right  of  railroad  corporation  to  hold  stock  In  two  roads  which 
are  competitors,  423. 

right  to  invest  in  stock  of  other  railroads,  423. 

remedies  of  bondholders,  on  failure  of  mortgagor  to  pay  Inter- 
est, 342. 

when  receiver  should  be  appointed  for,  342. 

covrts  are  reluctant  to  appoint  receiver  for,  342. 

when  power  to  lay  tracks  in  street  given  by  charter,  263. 

railroads  must  acquire  land  for  sidetracks  by  condemnation,  263. 
REAL  ESTATE.    See  Easements;  Liens;  Sales;  Taxation. 
RECEIVERS.    See  Creditor's  BUI;  Railroads. 

principles  governing  appointment  of,  342. 

not  appointed  unless  fraud  or  imminent  danger  is  shown,  342. 

courts  are  reluctant  to  appoint  receiver  for  railroad,  342. 

appointment  of  at  instance  of  bondholders,  342. 

effect  of  appointment  in  foreign  state — ^no  title  to  assets  in  Illi- 
nois, 189. 

whether  effect  on  market  price  of  securities  should  Infinence 
court  in  appointment  of  receiver,  342. 

RECORD.    See  Appeal  and  Error. 

RBPLBJVIN.    See  Carriers. 

REPLICATION  DE  INJURIA.    See  Practice. 

REPRIEVES, 

right  to  grant  at  common  law,  170. 
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RESTRAINING  ORDER.    See  Injunction;  Practice. 

RESTRAINT  OF  TRADE. 

state  courts  cannot  enforce  Sherman  act,  423. 

SALARIES.    See  Corporations, 

SALES.    See  Administration;  Appeal  and  Error;  Bailments;  Bank- 
ruptcy;  Homesteads;  Judicial  Sales, 
effect  of  transfer  to  torm  fide  holder,  of  securities  sold  condi- 
tionally, 105. 

SEARCHES  AND  SEIZURES, 

right  of  officer  to  search  prisoners  when  making  arrest,  162. 

SECRETARY  OF  STATE.    See  Lil>el. 

SENTENCE, 

suspension  of,  170. 

SEPARATE  MAINTENANCE.    See  Busland  and  Wife. 

SHERIFFS  AND  CORONERS, 

right  to  hold  prisoner  when  sheriff  absconds,  216. 

coroner  is  entitled  to  summary  process  of  court  where  his  right 

of  succession  to  office  of  sheriff  is  interfered  with,  216. 
what  constitutes  vacancy  in  office  of,  216. 
absconding,  effect  on  deputies,  216. 
vacancy  in  office,  effect  on  deputies  and  coroners,  216. 
Judicial  notice  of  vacancy  in  office  of,  216. 

SHERMAN  ACT, 

state  courts  cannot  enforce,  423. 

SPECIFIC  PERFORMANCE.    See  Constitutional  Lata;  Injunction, 

specific  performance  of  contract  for  personal  services  will  not 
be  enforced,  12. 

there  is  no  difference  between  compelling  a  servant  to  work  for 
a  particular  person  and  enjoining  him  from  working  for  oth- 
ers, 12. 

what  does  not  state  ease  of  unique  and  extraordinary  services,  12. 

to  compel  in  case  of  real  estate,  title  must  be  marketable,  197. 

STATE'S  ATTORNEY.    See  Equity. 

STATUTES.  See  Constitutional  Law;  Onrnishment ;  Homesteads; 
Municipal  Corporations;  Mutual  Benefit  Societies;  Public  Offi- 
cers, 

where  it  is  claimed  acts  violate  penal  statute,  offense  must  be 
plainly  stated,  895. 

practical  construction  as  to  repeal  of  law,  249. 

whether  township  act  of  1874  repealed  former  special  acta,  230. 

statutes  in  derogation  of  common  law  strictly  construed,  270. 

will  be  80  construed  bb  not  to  have  a  retroactive  operation,  423. 

repeal  by  implication,  235. 

Sunday  closing  law  not  repealed  by  Cities  and  Villages  act,  248. 

there  is  no  difference  between  a  repeal  by  implication  and  the 
suspension  of  a  State  law  in  a  particular  locality,  248. 

statute  providing  for  manner  of  levying  assesnnents  and  term 
of  office  of  assessors  does  not  embrace  two  subjects,  526. 

criminal  statutes  must  be  construed  in  favor  of  accused,  283. 

statute  not  declared  unconstitutional  unless  clearly  to,  185. 

when  method  pointed  out  by  statute  exclusive,  283. 
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STATUTES  (continued)— 

if  mode  of  effectuating  statute  invalid,  courts  hare  no  right  to 

adopt  another,  283. 
effect  of  unconstitutional  amendment  to  law,  283. 
criminal  code  must  be  construed  as  entirety,  277. 

STEAM  POWER, 

whether  a  nuisance,  230. 

STIPULATION.    See  Continuance;  Practice. 

STRIKES, 

injunction  not  issued  against  peaceable  persuasion  by  strikers, 

118. 
a  sympathetic  strike  constitutes  a  boycott,  118. 

SUBSEQUENT  PURCHASERS.    See  Homestead: 

SUBPOENA  DUCES  TECUM.    See  Witnesses. 

SUNDAY.    See  Indictment;  Municipca  CorporatiOM, 
remedy  to  enforce  Sunday  closing  law,  334. 

SUNDAY  CLOSING  LAW, 
in  force  in  Chicago,  248. 
cannot  be  enforced  by  mandamus,  248,  260. 

SUPPLEMENTAL  BILL.    See  Corporations. 

SUPREME  COURT.    See  Practice. 

SYMPATHETIC  STRIKE.    See  Boycott 

TAXATION.    See  Appeal  and  Error;  Constitutional  Law;  Equity; 

Venue. 
National  Bank  acts  as  agent  of  its  shareholders  for  purposes 

of  taxation  of  shares  of  stock,  123. 
necessity  of  notice  to  party  assessed,  where  complaint  made 

that  assessment  too  low,  123. 
mere  technical  objections  to  tax  should  be  disregarded,  123. 
tax  on  national  bank  stock  according  to  valuation,  123. 
power  of  county  board  to  correct  assessment  on  shares  of  stock 

Of  national  bank,  123. 
power  of  board  to  review  assessment  without  notice,  123. 
whether  state   board   of   equalization   can   correct   assessment 

without  special  notice  to  person  affected,  123. 
sufficiency  of  notice  to  person  affected  by  review  of  assessment, 

123. 
appearance  before  board  to  resist  correction  of  assessment  is 

waiver  of  right  to  notice,  123. 
right  to  stay  collection  of  taxes  by  injunction,  110,  123. 
deposits,  though  exempt  as  such,  taxable  in  bankers'   hands 

when  converted  into  promissory  note^  or  bills  receivable,  498. 
perfect  equality  of  taxation  impossible,  498. 
bonds  of  banking  firm  on  deposit  with  other  banks  taxable,  498. 
decision  of  board  with  power  to  review  assessment,  final,  498. 
franchises  conferred  by  congress  cannot  be  taxed  without  its 

permission,  1. 
local  assessors  have  no  power  to  tax  any  part  of  a  franchise,  1. 
when  part  of  franchise  cannot  be  taxed  by  local 

"omitted  property,"  1. 
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TAXATION  (continued)— 

a  general  deaeriiHton  used  in  taxing  property  where  it  compre- 
hends the  entire  property,  oorers  all  Its  separate  parts,  1. 

assessment  need  only  be  as  definite  as  grant  under  which  land 
is  held,  1. 

"omitted  property"  to  be  assessed  as  snch  mnst  be  omitted  in 
fact.  1. 

burden  of  proof  in  proceedings  for  delinqiient  taxes,  39. 

in  proceedings  for  dellhqnent  taxes»  ddiniiatnt  not  entitled  to 
Jury  trial,  39. 

courts  are  not  vested  with  power  to  make  assniWTnwitH  for  pur- 
poses of  taxation,  498. 

banker  not  required  to  make  return  of  money  of  depositors  as 
"money  on  hand,"  498. 

revenue  laws  to  be  construed,  if  possible,  to  avoid  double  taxa- 
tion, 498. 

TELEPHONES, 

right  of  subscribers  to  attach  own  extensions  to  telephone,  154. 

TIPPLING  HOUSE.    See  Dram  87iap9;  Municipal  Corporations. 

TORTS, 

agreement  to  save  tort-feasor  harmless  inefFectual  as  between 
latter  and  third  party,  358. 

TOWNSHIPS, 

whether  act  of  1874  repealed  former  special  acts,  230. 

TRADEMARKS  AND  TRADE-NAMES, 

adoption  of  name  and  user  necessary  to  establish  right  to  trade- 
name, 293. 

must  be  actually  used  in  connection  with  establishment  intended 
to  designate,  293. 

trade-names  protected  in  equity,  293. 

not  necessary  to  show  financial  loss  to  obtain  protection,  293. 

name  ''Garrick  Theatre"  protected,  293. 

TRESPASS.    See  Justices  of  the  Peace;  Municipal  Corporations. 

TRIAL.    See  Jury;  Taxation. 

TROVER.    See  Practice. 

TRUSTS  AND  TRUSTEES, 
charitable  use,  what  is,  350. 
when  court  will  not  supervise  charitable  trust,  850. 

ULTRA  VIRES.    See  Corporations. 

UNITED  STATES  COURTS.    See  CourU. 

USURY.    See  Bills  and  Notes. 

VACANCY, 

what  constitutes,  216. 

VAGRANTS.    See  Constitutional  Law;  Criminal  Law. 

VENDOR  AND  PURCHASER.    See  Specific  Performance. 
what  constitutes  marketable  title,  197. 

a  vendee  of  land  does  not  assume  personal  liability  for  charges 
incurred  prior  to  purchase,  510. 
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VENUE, 

in  application  for  judgment,  delinquent  tax  payer  not  entitlM 
to  change  of  venue,  39. 
VERDICT.    See  Criminal  Law, 

WAIVER.    See  Corutitutional  Lato;  Criminal  Law;  Noiice. 
WAREHOUSES.    See  CoMtitutional  Law. 
WITNESSES.    See  Evidence. 

materiality  of  evidence  on  attachment  for  failure  to  obey  w^- 
poena  duces  tecum,  174. 

indeflnitenesfl  of  Buhpoena  duces  tecum,  174. 

WORDS  AND  PHRASES, 
"blcyclee,"  521. 

"large  gatherings  of  people,**  395. 
"money  on  hand,"  498 
"take  care,"  333. 
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CABRIERS.    See  Demurrage. 

CAR  SERVICE.    See  Demurrage 

CONSTITUTIONAL  LAW.    See  Pul>lic  Policy. 

CORPORATIONS.  See  Foreign  Corporations;  Railroads. 
salaries  of  directors  or  officers,  right  to  vote  for,  332. 
right  to  own  stock  in  other  corporations.     (Briefs,  pp.  442  et 

seq,) 
estoppel  where  acts  are  ultra  vires.     (Briefs,  pp.  442  et  seq.) 
right  of  stockholders  to  maintain  bill  to  restrain  voting  of  stock. 
(Brief,  p.  446.) 

DEMURRAGE, 

I.  Reasons  for  demurrage  charges... 
II.  Lien  of  carrier  for  demurrage  charges. 

(A)  Carrier  has  lien  for  demurrage  charges. 

(B)  Cases  contra  that  carrier  has  no  lien  for  demurrage 

charges. 

(C)  Liability  of  consignee  for  demurrage  accruing  at 

any  time  on  the  shipment. 

III.  Validity  of  car-service  associations. 

IV.  Right  of  a  carrier  to  refuse  to  switch  shipments  to  private 

side  tracks  because  of  unpaid  demurrage  charges  on 
other  shipments. 
V.  Right  of  carrier  to  assess  demurrage  charges  when  connect^ 

ing  line  or  consignee  is  unable  to  receive  the  shipment 
VI.  Statutes  in  relation  to  demurrage  charges. 
VII.  Reciprocal  demurrage,  385-395. 

EQUITY.    See  Injunction. 

motives  of  complainants  immaterial.    (Briefs,  p.  447.) 
laches  and  acquiescence  as  a  bar  to  relief.     (Brief,  p.  452.) 

ESTOPPEL, 

where  acts  are  ultra  vires.     (Briefs,  pp.  442  et  seq.) 

FOREIGN  CORPORATIONS, 

right  to  own  stock  in  domestic  corporations.     (Briefs,  pp.  442 
et  seq.) 

FORMS, 

answer  in  mandamus,  250. 

Indictment  for  manslaughter,  395. 

Injunction  order  restraining  strikers,  etc.,  121. 

motion  to  strike,  246. 

petition  for  mandamus,  236. 
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INDICTMENT, 

form  of  in  manslaiighter,  395. 

INJUNCTION.    See  Equity;  Forms. 

when  temporary  injunction  will  iasne.    (Briefft,  p.  447.) 

liACHES.    See  Equity. 

MANDAMUS.    See  Form$. 

to  compel  public  official  to  enforce  a  criminal  law,  261. 

MUNICIPAL  CORPORATIONS, 

whether  ordinance  Toid  for  indeflniteness,  417. 

PLEADING.    See  Form$. 

motion  to  strike  out  portions  of  pleadings,  248. 

PUBLIC  POLICY, 

how  evidenced.    (Brlefi^  pp.  442  et  seq.) 

RAILROADS.    See  Corporations. 

right  to  own  stock  in  other  railroads.    (Brlefii,  pp.  442  et  seq.) 

STATUTES.    See  Municipal  Corporations. 
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